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JOHN  SCHRETER,  Plaintiff  and  Appellant,  v. 
THE  MAYOR,  ALDERMEN  and  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK,  Defend- 
ANTS  AND  Respondents. 

L  Pleabino, — Admission  bt, — Effect  of. 
1.  When  the  defendant's  iple&ding/ormoMy  and  eccplicitly  admits  that 
which  establishes  the  plaintiffs  right,  he  will  not  be  svffered  to 
deny  its  existence  or  to  prove  any  state  of  facts  inconsistent  with 
that  admission, 
a.  Thus,  when  the  complaint  avers  that  the  contract  sued  on  was 
made  by  the  defendant,  and  the  answer  expressly  admits  such 
averment,  the  defendant  can  not  be  permitted  to  prove, — 

1.  Either  that  the  contract  loas  not  his^  and  that  consequently 
he  was  not  liable  thereon. 

2.  Or  (there  being  no  affirmative  defense  to  that  effect)  that 
the  contracty  being  fair  on  its  face,  teas  ittegal, 

d.  Illegality  of  coktbagt, — Defense    of   must  be  pleaded, 

WHEN. 

1.  When  the  complaint  avers  the  making  of  a  contract  fair  on 
its  face,  and  the  answer  admits  such  aterment,  the  illegality  of 
the  contract  can  not  be  insisted  on  to  defeat  a  recovery,  unless 
Bach  illegality  is  set  up  in  the  answer  as  an  affirmatite  defenee. 

Before  Fbeedman,  Cuetis  and  Speib,  JJ. 

Decided  Felnmary  1,  1876. 
vn.— 1 


2  SCHREYER  v.  MAYOR,  &c.  OP  NEW  YORK. 

Statement  of  the  Case. 

This  action  is  brought  to  recover  the  eighth  and  last 
instalment  upon  a  contract  entered  into  by  the  defend- 
ants through  the  school  trustees  of  the  Tenth-ward  of 
the  city  of  New  York,  with  the  consent  of  the  Board 
of  Public  Instruction  of  said  city,  with  Alonzo  Dutch, 
for  the  erection  of  a  school-house.  By  the  terms  of  the 
contract,  it  was  to  innre  to  the  benefit  of  the  Mayor,. 
Aldermen  and  Commonalty  of  the  city  of  New  York. 
The  contractor  Dutch  having  failed,  and  having  received 
the  seventh  instalment,  leaving  the  eighth  only 
unearned  and  unpaid,  the  plaintiff,  with  the  consent  of 
all  parties,  took  an  assignment  of  the  contract  from 
Dutch.  This  was  recognized  and  assented  to,  and  the 
plaintiff  went  on,  furnished  the  materials  and  did  the 
work  necessary  to  earn  the  eighth  and  last  payment. 
Thereupon  the  trustees  and  the  Board  of  Public 
Instruction  made  the  necessary  certificates  and  requi- 
sitions upon  the  comptroller  of  the  city  of  New  Y'ork  to 
require  the  payment  of  said  three  thousand  dollars 
to  the  plaintiff,  and  so  as  to  vest  the  money  in  the  plain- 
tiff ; — in  other  words,  the  Board  of  Public  Instruction 
and  the  school  trustees  of  the  Tenth-ward  and  the 
plaintiff  had  performed  all  the  conditions  precedent  to 
entitle  the  plaintiff  to  receive  his  money  and  to  require 
the  defendant  to  pay  the  same  ;  and  the  comptroller  had 
and  has  the  money  in  hand  to  the  credit  of  the  Board 
of  Public  Instruction  and  the  school  trustees  of  the 
Tenth- ward. 

Upon  the  trial  plaintiff's  complaint  was  dismissed^ 
and  defendants  entered  judgment. 
The  plaintiff  appealed  from  the  judgment. 


2).  M.  Porter^  counsel  for  appellant. 

JS.  Delafield  Smith  and  D.  J.  Dean^  counsel  for 
re^^pondents. 


SCHREYER  ».  MAYOR,  &c.  OF  NEW  YORK.  3 

Opinion  of  the  Court,  by  Freedman,  J. 

Bt  the  Court.— Preedman,  J. — The  molion  for  a 
nonsuit  was  granted  on  the  ground  that  the  contract 
sued  upon  was  not  the  contract  of  the  defendants,  and 
that  they  were  not  liable  on  it,  and  if  the  defendants 
were  in  a  position  to  raise  tlie  objection,  fhe  complaint 
was  properly  dismissed.  In  Ham  v.  The  Mayor,  &c 
(37  Superior  Ct  R.  468),  this  court  distinctly  held  that  the 
defendants  are  not  liable  for  the  acts  or  contracts  of  the 
Board  of  Education  or  the  Department  of  Public  Instruc- 
tion, and  this  decision,  if  applicable  to  the  case  at  bar, 
would  be  conclusive  upon  that  point.  But  under  the 
pleadings  in  this  case  the  defendants  could  not  raise 
the  objection.  The  complaint  charged  the  defendants 
'  with  having  made  the  contract  for  the  work,  and  with 
having  agreed  to  pay  the  contract  price.  The  answer 
expressly  admits  these  allegations,  and  refers  to  the 
school  trastees  of  the  Tenth-ward,  as  defendants'  agents. 
The  defendants  have  therefore  concluded  themselves  by 
such  admission.  A  party,  who  formally  and  explicitly 
admits,  by  his  pleading,  that  which  establishes  the 
plaintiffs  right,  will  not  be  suffered  to  deny  its  exist- 
ence, or  to  prove  any  state  of  facts  inconsistent  with 
that  admission  (Paige  «.  Willet,  38  N.  T.  28). 

The  admission  referred  to  also  precludes  the  defend- 
ants from  insisting  in  the  absence  of  a  formal  plea  to 
that  eflTect,  that  the  contract  as  made  is  an  illegal  one. 
Since  the  Code,  any  new  matter  constituting  a  defense 
or  partial  defense  must  be  pleaded  (McKyring  v.  Bull, 
16  N.  Y.  297),  and  lience  the  objection  that  a  contract 
which  is  fair  upon  its  face,  is  illegal  or  contrary  to  pub- 
lic policy,  must  be  taken  by  answer  (Cummings  v.  Bark- 
alow,  4  Keyes^  514). 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Cui^Tis  and  Speir,  JJ.,  concurred. 


WEBB  V.  VANDERBILT. 


Stalement  of  the  Case. 


MOE&AN  L.  WEBB,  Plaintiff  and  Appellant, 
V.  COENELIUS  VANDERBILT,  et   aZ.,  Dibeo 

TOES  OF  THE  LaKE  ShORE  AND  MICHIGAN  SOUTH- 
ERN Railway  Company,  impleaded  with  the 
Lake  Shore  and  MioHiGA]>f  Southern  Railway 
Company,  and  others.  Defendants  and  Res- 
pondents. 

FRANCIS  H.  STODDARD,  Plaintiff  and  Appel- 
lant, V.  SAME. 

EVERETT  B.  SANDERS,   Plaintiff  and  Appel- 
lant, V.  SAME. 

JAMES  LAURIE,  Plaintiff,   and  Appellant,  v. 

SAME. 

THE  TRUSTEES  OF  SMITH  COLLEGE,  Plaintiff 
AND  Appellant,  v.  SAME. 

L  DEMURRER.— ONE     DEFENDANT     ANSWERING    WHILE 
others  DEMUR. 
1.  Effect  of  on  demurrants. 
1.  The  fact  that  one  of  the  defendants  has  answered,  hcu  f\o  effedt 
upon  the  determination  of  the  question  as  to  whether  the 
demurrer  is  well  taken  or  not. 
U.  STOCKHOLDERS     HOLDING    COMMON     STOCK;— WHEN 
ACTION  WILL  NOT  LIE  AGAINST. 

1.  An  action  at  law  to  recover  an  aseertaimd  debt  due  by  the  corpo- 
ration, uill  noU 

2.  An  action  in  equity  to  compel  them  as  stockholders  of  common 
stock  of  a  consolidated  corporation  to  make,  or  to  do  any 
act  towards  causing  to  be  made  dUndende  on  the  stock  of  one  of  the 
eoneolidating  companies^  of  earnings  made  by  such  consolidating 
company  prior  to  the  consolidation,  the  payment  of  which 
dividends  is  claimed  to  have  been  assumed  by  the  consolidated 
company,  or  to  compel  them  to  declare  or  do  any  act  towards 
causing  to  be  declared,  dividend  on  the  stock  of  such  consoli* 
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Appellant^s  points. 


dating  company  of  the  earnings  of  the  consolidated   one  will 
not. 
a.  Compare  the  opinion  in  this  case  witli  the  one  in  Chase  v. 
Vanderbilt  (37  iV.  Y.  Svperior  Gt,  B.  334). 

Before  Freedman,  Curtis  and  Speir,  J  J. 

Decided  February  1,  ld75. 

These  are  appealer  from  orders  sastaiaing  demurrers 
to  the  complaints,  with  leave  to  the  plaintiff  to  amend. 
The  substance  of  the  complaints  and  demurrers  is  the 
same  as  that  of  the  complaint  and  demurrers  in  Chase 
V.  Vanderbilt  (33  JV.  Y.  Sup'r  CL  R.  334). 

Birdseye^  Cloyd^  &  Baylis^  attorneys,  and  Lucien 
Birdaeye^  of  counsel  for  appellant,  urged ; — I.  It  is 
not  proposed  to  re-argue  here  any  of  the  questions 
passed  upon  by  the  general  term  of  this  court  in  Chase 
V.  Vanderbilt  (37  N.  T.  Supr  CL  H.  334);  but, 
assuming  all  that  was  held  by  the  court  in  that  opinion, 
and  adding  other  material  facts  (which  although  b(-^fore 
the  court  in  that  case,  were  not  referred  to  or  considered 
by  it),  to  ask  for  the  judgment  of  the  court  upon  the 
points  raised  by  such  additional  and  material  facts. 
Those  additional  facts  are  that,  while  Vanderbilt  and 
other  individual  defendants  demurred  to  the  complaint, 
the  corporation — the  Lake  Shore  &  Michigan  South- 
ern Railway  Company — had  appeared  and  answered  in 
the  action,  taking  issue  upon  the  allegations  of  the  com- 
plaint, and  that  the  demurrants  are  holders  of  the  com- 
mon stock  of  the  Lake  Shore  &  Michigan  Southern 
Railway  Company. 

IL  After  an  answer  has  been  interposed  to  the  com- 
plaint, the  demand  for  relief  becomes  immaterial  {Code 
§  275  ;  Marquat  v.  Marquat,  12  JN'.  T.  336 ;  Emery  v. 
Pease,  20  i\r.  T.  62).  The  only  limitations  put  upon 
the  rule  that,  after  answer,  the  demand  of  relief  in  the  ' 
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complaint  is  immaterial,  are  :  (1)  Tliat  the  relief  must 
be  limited  to  such  as  is  proper  in  reference  to  the 
parties  before  the  court.  (2)  It  must  be  consistent 
with  the  case  made  by  the  complaint  and  embraced 
within  the  issue.  (3)  An  action  must  be  the  proper 
remedy  (Smith  v.  Howard,  20  How,  Pr.  R.  161 ;  Cow- 
enhoven  v.  City  of  Brooklyn,  38  Barb.  9;  Bradley  r. 
Aldrich,  40  N.  T.  510  ;  Hart  v.  Harvey,  21  How.  Pr.  R 
382  ;  Barlow  v.  Scott,  24  N.  T.  40  ;  Armitage  v.  Pulver, 
37  N.  Y.  494 ;  Greason  v.  Keteltas,  17  iV.  T.  491  ;  N. 
Y.  Ice  Co.  «.  North  Western  Ins.  Co.  of  Oswego,  23 
N,  Y.  357  ;  Bidwell  v.  Astor  Mutual  Ins.  Co.,  16  JV.  Y. 
263  ;  Hey  wood  v.  City  of  Buffalo,  14  iT.  Y.  534 ;  Rome 
Exchange  Bank  v.  Eames,  1  Keyes^  588  ;  Mann  v.  Pair- 
child,  2  Keyes,  106;  Beach  v.  Cook,  28  N.  Y.  508; 
Wright  V,  Hooker,  10  N.  Y.  51  ;  Scott  v.  Pilkingtoii, 
15  Abb.  280;  Gordon  v.  Hostetter,  4  Abb.  N.  S. 
263  ;  Colten  v.  Jones,  7  Rob.  164 ;  Byxbie  t).  Wc.od,  24 
N.  Y.  607). 

IIL  It  appearing  that  a  good  cause  of  action,  of  a 
legal  character,  is  stated  in  the  complaint  against  the 
Lake  Shore  &  Michigan  Southern  Railway  Company, 
as  a  corporation,  upon  its  assumption  of  a  guarantee  of 
the  preferred  dividends,  and  that  that  corporation 
interposed  an  answer  to  that  complaint ;  so  that,  under 
section  275  of  the  Code,  and  the  cases  decided  under  it, 
the  demand  for  equitable  relief  has,  as  to  that  corpo- 
ration, become  immaterial,  the  action  may  proceed  to 
trial  upon  the  legal  cause  of  acMon,  and  before  a  jury, 
if  the  corporation  shall  so  insist ;  and  the  question  now 
remains  whether,  to  such  an  action  against  a  corpora- 
tion by  a  preferred  stockholder,  it  is  wholly  incom- 
petent and  inadmissible  to  bring  in  holders  of  the  com- 
mon or  unpreferred  stock  as  defendants,  to  determine 
whether  or  not  the  holders  of  preferred  stock  are 
4-ntitled  to  priority  in  payment  of  dividends  over  the 
common  or  unpreferred  stock.    It  is  submitted  that,  to 
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such  action,  the  common  stockholders,  or  some  of  them, 
are  proper  parties  {Code^  §§  118,  119).  (4)  Section  118 
of  the  Code  mert-ly  re-enacts  the  former  practice.  It 
divides  parties  into  two  classes :  (a)  Those  who  are 
proper  parlies,  whom,  therefore,  the  plaintiff  may 
sometimes  join,  or  omit  to  join,  as  parties,  in  his 
discretion.  (6)  Those  who  are  necessary  parties,  with- 
out whom  the  suit  is  absolutely  defective.  (5)  The 
former  rule  on  this  point  was  to  the  same  effect  (Bailej^ 
V.  Inglee,  2  Paige,  278  ;  Butts  i).  Genuug,  5  PaigCy  254, 
256 ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  344,  349 ; 
Wiser  v.  Blatchley,  1  Id.  437 ;  Murray  v.  Hay,  \  Barb. 
Ch.  59  ;  Weale  v.  West  Middlesex  Water  Works  Co., 

I  Jac.  &  WalJc^  369  ;  The  Attorney-General  v.  Jackson, 

II  Vesey  (Sumner),  365  and  notes.  Adair  v.  The  New 
River  Co.,  11  Id.  (Sumner),  429,  443  ;  Cockburn  «. 
Thompson,  16  Id,  (Sumner),  321,  325-8,  and  notes  page 
SoO),  See  1  MoaJc^s  Van  Santvoord^s  Pleadings,  105, 
wliere  he  speaks  of  "necessary,  as  well  as  proper  par- 
ties defendant"  {Id.  107),  &c.,  as  to  cases  ''where  per- 
sons who  are  not  absolutely  necessary  parties  may  be 
made  defendants,  at  the  election  of  the  complainants'* 
{Id.  746,  859).  (6)  The  facts  stated  as  to  the  number, 
absence,  &c.,  of  the  common  stockholders,  sufficiently 
excuse  the  joining  of  any  other  holderB  of  common 
stock  than  those  named  in  the  complaint  {Code,  §  119.  1 
MoaKs  Van  Santnoord's  Pleadings,  77,  79,  116-17, 
4&C.).  (7)  In  Thompson  v.  The  Erie  Railway  Co.  (46  N, 
Y.  468,  478),  the  court  of  appeals  very  recently  over 
ruled  the  position  that  in  a  suit  (precisely  like  the  pres- 
•ent)  by  a  stockholder  to  recover  preferred  or  guaranteed 
dividends,  the  common  stockholders  were  absolutely 
essential  parties.  But  the  ruling  of  the  court  treats 
them  as  proper  parties,  bo  that  their  joinder  would  not 
be  ground  lor  a  demurrer.  (8)  In  numerous  actions  in 
England  and  Ireland,  brought  to  enforce  the  rights  of 
preferred  stockholders  to  their  dividends,  it  has  never 
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been  held  that  holders  of  common  wtock  were  improper 
parties,  but  almost  uniformly  the  reverse.  In  most  of 
these  oases  the  directors,  as  such,  have  been  made 
defendants.  The  cases  may  be  classified  as  follows : 
(a)  Cases  in  which  holders  of  common  stock,  other  than 
directors,  were  made  parties  ;  Crawford  v  North  East- 
ern Railway  Co.,  3  Kay  &  J.  723;  Corry  n.  London- 
derry &  Enniskillen  Railway  Co.,  ^  Beao.  268  ;  Coates 
V,  Nottingham  Water  Works,  30  Id.  86 ;  Smith  ^). 
Cork  &  Bandon,  Railway  Co.,  Irish  Rep.,  3  Eq.  366  \ 
Maugham  t.  Leamington  Gas  Co.,  15  Weekly  Hep.  3-^3. 
(/>)  Cases  in  which  directors  were  joined  with  averment 
(like  that  in  the  present  complaint)  that  they  held  com- 
mon stock ;  Matthews  v.  Great  Northern  R.  R.  Co.,  5 
Jurist^  N.  S.  284.  (c)  Two  cases  in  which  it  does  not 
appear  from  the  reports,  whether  or  not  common 
stockholders  were  joined ;  Sturge  c.  Eastern  Union 
R.  Co.,  7  De  O.  M.  &  O.  858 ;  Henry  v.  Great 
Northern  R.  Co.,  1  Id.  606.  (9)  In  Cramer  v. 
Bird  {L.  Hep.  6  Bq.  143),  common  stockholders  were 
held,  for  the  purposes  of  that  action,  to  be  suflBciently 
represented  by  the  directors ;  but  the  fund  involved 
was  small,  and  it  was  obvious  that  the  whole  of  it 
would  be  absorbed  between  two  classes  of  preferred 
stockholders ;  but  the  court  held  expressly  that  the 
inferior  class  of  preferred  stockholders  were  not  suffici- 
ently represented  by  the  directors,  and  refused  to  allow 
the  action  to  proceed  till  some  of  that  class  had  been 
made  parties.  (10)  In  seveml  English  cases,  it  has 
been  decided  that  holders  of  common  stock  were  not 
sufficiently  represented  by  the  directors ;  and  that  all 
stockliolders,  whose  interests  might  be  affected  by  the 
decision,  must  be  represented  before  the  court,  other- 
wise than  through  the  medium  of  the  corporation  itself 
or  of  directors  whose  interests  did  not  appear  (Richard- 
son V.  Larpent,  2  Tounge  &  Coll.  507 ;  Lowell  v. 
-Andrew,    15  Simons.   581:  Bailey   v.   Birkinhead   R. 
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Co.,  12  Beav.  433 ;  Carlisle  v.  S.  E.  R.  Co.  1  McN. 
<&  G.  689 ;  Fawcet  v.  Laurie,  1  Drewry  &  Smale,  192). 
(11)  Both  Sedgwick,  J.,  and  Speir,  J.,  in  their  opin- 
ions, have  entirely  overlooked  the  portions  of  the  com- 
plaint here  referred  to,  and  these  grounds  for  the  join- 
der of  the  dt'fendants  demnrring  as  holders  of  the  com- 
mon stock.  The  learned  judge  disposed  of  the  case 
upon  the  authority  of  Haywood  «.  The  City  of  BuJfalo 
(14  N.  Y.  537),  above  mentioned.  And  no  reference 
was  made  by  him  to  the  distinction  existing  betwe*  n 
that  case  and  the  pret^ent  on^,  above  adverted  to.  Here 
the  corporation  sut^d  is  liable  for  the  debt,  has  inter- 
posed its  answer,  and  the  prayer  for  judgment  has 
become  immaterial  under  the  cases  above  cited.  In  the 
case  of  Heywood,  both  defendants  demurred  to  the 
complaint,  which  was  one  asking  for  equitable  relief,  in 
a  case  where  no  relief,  either  in  law  or  in  equity,  could 
be  granted,  because  the  case  was  an  attempt  to  enjoin 
perpetually  the  collection,  by  a  municipal  corporation, 
of  an  assessment  due  to  it  for  the  improvement  of 
streets,  the  plaintiff  not  showing  any  ground  whatever 
either  for  legal  or  equitable  relief,  and  not  averring  but 
that  the  alleged  invalidity  of  the  assessment  appeared  on 
the  face  of  the  record. 

Matthews  &  Foley ^  attorneys,  and  James  Matthews^ 
of  counsel  for  respondents,  in  addition  to  the  authori- 
ties cited  in  Chase  v.  Vanderbilt,  cited  Stevenson  v. 
Buxton,  15  Abh.  Pr.  362 ;  Kilboum  v.  Allyn,  7  Lan- 
sinff,  352;  Bmhe  /).  Pythagoras  -Association,  &c.,  11 
I7ow,  Pr.  45;  Brewster  v.  Michigan  Central  R.  R.  5 
Bow.  Pr.  183 ;  Prouty  o.  Lake  Shore  &  M.  S.  R.  Oo. 
52  N.  Y.  363  ;  Story  Eq.  §  1520. 

By  the  Court. — Preedman,  J.— The  appeals  before 
us  present  precisely  the  same  questions  that  were  deter- 
mined by  this  court  in  Chase  v.  Vanderbilt  (37  N.    Y. 


30  WEBB  V.  VANDERBILT. 


Opinion  of  the  Court,  by  Frebdmai!I,  J. 


Superior  Ct.  R.  334).  It  was  held  in  that  case  that  the 
complaint  stated  no  cause  of  action  whatever  against 
the  defendants,  the  parties  demurring  ;  and  the  ground 
of  that  decision  was,  not  that  the  court  did  not  possess 
jurisdiction  of  the  subject-matter,  or  of  the  questions 
involved,  but  that  the  deft^ndants  could  do  nothing, 
nor  could  they  be  compelled  by  judicial  sentence  to  do 
anything,  which  would  give  to  the  plaintiff  the  divi- 
dends he  claimed,  and  that,  therefore,  the  defendants 
were  neither  necessary  nor  proper  parties  to  the  suit. 
Until  that  decision  is  reversed  by  some  higher  court,  it 
is  conclusive  upon  us  upon  the  questions  covered  by  it. 

The  appellants  insist,  however,  that  the  attention  of 
the  court  was  not  called  to,  and  the  court  on  that 
occasion  did  not  consider  the  fact,  that  while  Vander- 
bilt  and  the  other  directors  demurred  to  the  complaint, 
the  corporation,  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  had  appeared  and  answered,  and 
had  taken  issue  upon  the  allegations  of  the  complaint. 
There  is  nothing  in  the  suggestion.  Where  there  are 
several  defendants,  some  may  answer,  while  others 
demur.  A  demurrer  is,  in  effect,  a  declaration  that  tlie . 
party  denaurring  will  go  no  further,  because  the  other 
has  shown  nothing  against  him.  And  a  demurrer  will 
be  sustained  where  the  cause  of  action  set  forth  in  the 
complaint  fails  to  show  any  connection  between  the 
facts  therein  alleged,  and  the  party  defendant  by  whom 
the  demurrer  is  interposed.  But  even  those  who 
answer,  do  not  thereby  waive  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  (Code  %  148). 

It  is  also  insisted  that  the  court  overlooked  the  fact 
that  the  defendants  demurring  were  not  only  directors, 
but  also  holders  of  common  stock.  This  suggestion  is 
equally  unavailable.  If  as  directors  they  could  neither 
do  anything,  nor  be  compelled  to  do  anything,  which 
would  give  to  the  plaintiffs  the  dividends,  the  pay- 
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ment  of  which  they  claim  was  assumed  by  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  it  is 
difficult  to  perceive  what  they  can  do,  or  be  compelled 
to  do,  in  tlieir  capacity  of  holders  of  part  of  the  stock. 
If  the  company  is  liable  upon  the  obligation  assumed 
or  incurred  by  it,  as  alleged,  it  must  respond  in  its  cor- 
porate capacity,  and  if  the  defeudants,  as  directors,  are 
neither  necessary  nor  proper  parties  to  the  action  set 
out  against  the  corporation,  they  are  still  less  so  as 
holders  of  part  of  the  stock. 

The  order  sustaining  the  demurrer  in  each  of  the 
five  above  entitled  actions  should  be  affirmed,  with 
-costs. 

Curtis  and  Speir,  JJ.,  concurred. 


SAMUEL  RAYNOK  and  others,  Plaintiffs  and 
Respondents,  v.  PETER  W.  HOAGLAND,  De- 
fendant AND  Appellant. 

I.  PROMISSORY  notes,  PAYABLE  TO  ORDER. 
1.  Tranbfbb  of,  bt  deliybbt  without  ths  payee's  indorse- 
ment. 
1.  The  deliver;^  on   a  valuable    consideration  amounts    to    an 
assignment,  and  passes  the  title  to  the  note  to  the  person  to 
whom  it  is  delivered. 

a.  When  such  transfer  will  pass  tJie  title  free  from  the  equities 
between  the  maker  and  payee. 
1.  It  will,  when  the  note  thus  transferred  pursuant  to 
agreement  between  the  maker,  payee  and  transferee  to 
that  effect,  is  delivered  to  the  transferee  in  renewal  of 
a  former  note  made  by  the  same  maker,  payable  to  the 
same  payee,  and  indorsed  by  the  payee,  held  by  such 
transferee,  and  on  which  the  liability  of  the  maker  and 
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indorser  had  become  fixed,   and  to  which  neither  of 
them  had  any  defense  as  against  the  holder. 
n.  TRIAL. 

1.  Motion  to  dismiss  complaint,  effect  of  making  on  a  pak- 
ticulab  gbound. 
a.  If  that   ground  is  untenable^  and  there  is  no  other  ground 
which  is  incapable  of  being  obviated,  a  denial  of  the  motion  is 
pi'oper. 

1,  Direction  of  verdict  for  plaintiff. 
Upon  the  denial  of  such  a  motion,  if  no  other  motion  or 
request  is  made,  and  no  evidence  given  on  the  part  of 
the  defense,  the  court  can  not  do  otherwise  than  direct  a 
verdict  for  the  plaintiff. 

Before  Peeedman,  Curtis  and  Speir,  JJ. 

Decided  Feb.  1,  1875. 

Appeal  from  judgment. 

The  plaintiflfs,  constituting  the  firm  of  Samuel  Ray- 
nor  &  Co.,  complained  as  follows  : 

"That  on  or  about  the  11th  day  of  January,  in  the 
year  1870,  at  the  City  of  New  York,  the  defendant 
made  his  certain  promissory  note  in  writing,  bearing 
that  date,  whereby  he  promised,  three  months  after  the 
date  thereof,  to  pay  to  the  order  of  William  Wallace 
Perkins,  two  thousand  dollars  for  value  received,  and 
delivered  said  note  to  said  William  Wallace  Perkins, 
by  whom  the  said  note  was,  before  the  maturity  thereof, 
indorsed  to  plaintiflfs  and  delivered  to  them  for  value 
received. 

**That  when  the  said  promissory  note  fell  due,  to 
wit,  on  the  14th  day  of  April,  1870,  the  defendant 
agreed  with  plaintiflfs,  who  were  then  the  lawful  hold- 
ers and  owners  of  said  note,  to  pay  to  plaintiflfs  five 
hundred  dollars  on  account  of  said  note,  and  to  have 
the  note  renewed  for  sixty  days  for  the  balance,  being 
fifteen  hundred  dollars  and  interest  thereon,  where- 
upon defendant,  in  pursuance  of  said  agreement,  paid 


RAYNOR  V,  HOA.GLAND.  13 


Statement  of  the  Case. 


five  hundred  dollars  to  plaintiffs  on  account  of  said 
note  for  two  thousand  dollars,  and  received  said  note 
from  plaintiffs,  and  made  and  delivered  to  plaintiffs  a 
promissory  note  in  the  words  and  figures  following,  to 
wit: 

'''$1,518. 

'^  'New  York,  April  14th,  1870. 

"  *  Sixty  days  after  date  I  promise  to  pay  to  the 
order  of  William  Wallace  Perkins,  fifteen  hundred 
and  eighteen  dollars,  value  received. 

'"P.  W.  HOAGLAND.' 

"That  it  was  a  part  of  the  said  agreement  between 
plaintiffs  and  defendant  that  the  said  William  Wallace 
Perkins  should  indorse  the  said  last- mentioned  note 
upon  request. 

' '  And  plaintiffs  further  say  that  they  have  at  all 
times  since  the  delivery  of  said  last-mentioned  note  to 
them,  as  aforesaid,  held  and  owned,  and  they  still  own 
and  hold  the  same,  and  that  soon  after  receiving  said 
last-mentioned  note  from  defendant  they  presented  the 
Bame  to  Wm.  Wallace  Perkins  and  requested  him  to 
indorse  the  same,  but  said  Perkins  refused  to  do  so, 
and,  although  frequently  requested,  has  ever  since 
neglected  and  refused  to  indorse  the  same,  whereof 
defendant  had  notice ;  by  means  whereof  defendant 
became  liable  to  pay  to  plaintiffs  the  sum  of  money 
therein  mentioned  on  the  le5th  day  of  June,  1870,  when 
the  same  became  due  and  payable,  but  defendant 
refused,  and  although  often  requested,  has  ever  since 
neglected  and  refused  to  pay  the  same  or  any  part 
thereof. 

"  Wherefore  plaintiffs  demand  judgment,"  &c. 

The  answer  admitted  the  making  of  the  note  and 
its  delivery  to  William  Wallace  Perkins,  but  denied 
that  said  Perkins  indorsed  and  delivered  said  note  for 
value,  before  maturity,  to  plaintiffs ;  and  averred  that 
8aid  note  was  an  accommodation  note,  made  solely  for 
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the  accommodation  of  said  Perkins,  and  without  any 
consideration  passing  to  the  defendant,  of  which  fact 
plaintiffs  had  full  knowledge. 

Defendant  also  alleged  that  at  or  about  the  time  the 
said  promissory  note  fell  due,  to  wit,  April  14,  1870,  he 
was  informed  by  said  Perkins,  that  he,  Perkins,  had 
arranged  with  the  plaintiffs,  that  five  hundred  dollars 
should  be  paid  on  account  of  said  note  and  a  renewal 
note  given  for  sixty  days  for  the  balance,  and  that,  in 
pursuance  of  said  arrangement,  he  paid  plaintiffs  five 
hundred  dollars,  and  made  and  delivered  to  plaintiffs 
the  promissory  note  set  forth  in  the  complaint.  But  he 
denied  that  such  payment  was  made  and  renewal  note 
given  in  pursuance  of  any  agreement  made  by  him 
with  the  plaintiffs ;  and  he  also  denied  that  he  at  any 
time  agreed  with  plaintiffs,  that  said  William  Wallace 
Perkins  should  indorse  the  note  last  mentioned. 

At  the  trial  defendant  moved  for  a  dismissal  of  the 
complaint,  on  the  ground  that  the  plaintiffs  had  failed 
to  prove  title  to  the  note  ;  that  the  request  to  Perkins 
and  his  refusal  to  indorse  did  not  operate  as  a  transfer 
of  the  note. 

The  motion  was  denied,  and  defendant  excepted. 
An  abstract  of  plaintiff's  proof  is  contained  in  the 
opinion. 

The  defendant  gave  no  testimony,  and  the  jury, 
under  the  direction  of  the  court,  rendered  a  verdict  for 
the  plaintiffs  for  one  thousand  nine  hundred  and  twenty 
dollars  and  fifty-eight  cents,  to  which  direction  defend- 
ant excepted. 

Judgment  having  been  entered  on  the  verdict,  the 
defendant  appealed. 

Gh'Met  &  Stiggr,  attorneys,  and  Ira  Shafer^  of  coun- 
sel for  appellant. 

Prichard^  OhoaU  &  Smithy  attorneys,  and  Ihin- 
can  Smithy  of  counsel  for  respondents. 
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By  the  Court. — Freedmak,  J.— The  Revised 
Statutes  provide :  '*  All  notes  in  writing,  made  and  signed 
by  any  person,  whereby  he  shall  promise  to  pay  to  any 
other  person  or  his  order,  or  to  the  order  of  any  other 
person,  or  unto  the  bearer,  any  sum  of  money  therein 
mentioned,  shall  be  due  and  payable  as  therein 
expressed,  and  shall  have  the  same  effect  and  be 
negotiable  in  like  manner  as  inland  bills  of  exchange, 
according  to  the  custom  of  merchants"  (3  Hev,  StaL 
5th  ed.  67,  §  1). 

'*  The  payees  and  indorsees  of  every  such  note  pay- 
able to  them  or  their  order,  and  the  holders  of  every 
such  note  payable  to  bearer,  may  maintain  actions  for 
the  sums  of  money  therein  mentioned  against  the  mak- 
ers and  indorsers  of  the  same  respectively,  in  like  man- 
ner as  in  casea  of  inland  bills  of  exchange,  and  not 
otherwise"  (lb.  §4'. 

According  to  the  custom  of  merchants,  when  a  noie 
is  made  payable  to  the  order  of  the  maker,  or  of  a  third 
person  as  payee  therein  named,  the  name  of  such 
maker  or  payee  must  appear  as  the  first  indorsement. 

But  in  some  instances  title  to  a  note  may  be 
acquired  without  such  indorsement.  The  delivery  of  a 
promissory  note  by  the  payee  for  a  valuable  consider- 
ation, without  indorsement,  is  an  assignment  of  the 
note,  and  conveys  all  his  property  therein.  In  such 
case  the  holder  stands  in  the  relation  of  assignee  of  a 
chose  in  action,  and  not  in  the  relation  of  an  indorsee, 
and,  therefore,  holds  the  note  subject  to  the  equities 
existing  between  the  original  parties  (Franklin  Bank 
V.  Raymond,  3  Wend.  69).  Formerly  he  could  not 
maintain  an  action  upon  it  in  his  own  name.  But 
since  the  Code,  the  action  must  be  brought  in  his  name, 
he  being  the  real  party  in  interest  (Code  §  111  ; 
iSavage  v.  Bevier,  12  How.  Pr.  H.  166  ;  Marine  Bank  r?. 
Vail,  6  Bosw.  421). 

Ppfendant's  motion  for  a  dismissal  of  the  complaint 
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was  made  on  the  sole  ground,  that  the  plaintiffs  had 
failed  to  prove  title  to  the  note,  or  a  valid  tr-ansfer  of 
the  same  by  Perkins  to  them.  This  ground  being 
untenable,  and  tbere  being  no  other  ground  incapable 
of  being  obviated,  the  motion  was  properly  denied,  and 
as  no  other  motion  or  request  was  made  on  the  ground 
of  the  supposed  existence  of  the  equities  hereinafter 
referred  to,  nor  any  evidence  given  on  the  part  of  the 
defense,  the  court  could  not  do  otherwise  than  direct  a 
verdict  for  the  plaintiffs. 

I  have  thus  far  considered  the  question  presented  by 
defendant's  exception  to  the  refusal  to  nonsuit,  from 
the  standpoint  most  favorable  to  the  defendant, 
namely,  upon  the  assumption  that  the  action  was 
brought  solely  upon  the  second  note  of  fifteen  hundred 
and  eighteen  dollars.  But  such  is  not  the  fact.  The 
complaint  set  out,  and  plaintiffs'  proof  at  the  trial 
established,  not  only  the  title  of  the  plaintiffs  to,  and 
their  right  to  recover  on  the  said  note,  as  against  the 
only  objection  which  was  urged  against  their  right  of 
recover?,  but  also  the  facts  and  circumstances  which 
led  the  defendant  to  give,  and  the  plaintiffs  to  accept, 
the  said  note.  These  facts  and  circumstances  furnished 
strong  additional  reasons  for  defendant's  liability. 
True,  they  showed,  among  other  things,  that  the  first 
note  for  two  thousand  dollars  had  been  made  and 
delivered  to  William  Wallace  Perkins  for  his  accom- 
modation. But  that  constituted  no  available  defense 
on  that  note  as  against  the  plaintiffs,  who  discounted 
it  for  the  benefit  of  Perkins.  This  was  fully  conceded 
before  us  by  the  learned  counsel  of  the  defendant. 
Upon  the  maturity  of  that  note,  which  had  been  in- 
dorsed by  Perkins,  the  liability  of  the  defendant  and 
of  Perkins  to  the  plaintiffs  for  the  amount  thereof  be- 
came fixed.  Perkins,  at  defendant's  request,  then 
arranged  that  the  plaintiffs  should  receive  five  hundred 
dollars  on  account  thereof ;  that  for  the  balance  they 
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should  accept  a  new  note  made  by  the  defendant  to  the 
order  of,  and  indorsed  by  Perkins,  and  that  they 
should  deliver  up  the  old  note.  This  arrangement 
was  communicated  by  Perkins  to  the  defendant,  and 
the  latter  not  only  agreed  to  it,  but  he  also  carried  it 
into  effect,  so  far  as  he  had  the  power  to  do  it.  He 
made  out  a  new  note  for  fifteen  hundred  and  eighteen 
dollars,  payable  to  the  order  of  Perkins,  and  delivered 
the  same,  together  with  the  sum  of  five  hundred  dol- 
lars, not  to  Perkins,  but  at  Perkins'  request,  to  the 
plaintiffs,  and  thereupon  received  from  them  the  two 
thousand  dollar  note.  Having  thus  procured  a  sur- 
render of  the  evidence  of  his  original  indebtedness,  and 
voluntarUy  bound  himself  anew  directly  to  the  plain- 
tiffs, so  far  as  that  was  possible  for  him  to  do  under 
the  arrangement  so  made,  and  it  being  the  manifest  in- 
tention of  all  the  parties  when  the  said  arrangement  wa? 
made,  and  of  the  defendant*when  he  carried  the  same 
into  effect,  and  of  the  plaintiffs,  when  they  gave  up 
the  old  note  and  accepted  the  new  one  in  lieu  thereof, 
that  Perkins  should  indorse  the  new  note,  the  defend- 
ant can  not  be  permitted  to  avail  himself  of  the  subse- 
quent wrongful  refusal  of  Perkins  to  indorse.  The 
second  note  was  transferred  to  the  plaintiffs  by  the 
joint  act  of  Perkins  and  the  defendant,  as  an  obligation 
by  which  the  defendant  meant  to  bind  himself  to  the 
plaintiffs,  and,  hence,  the  case  is  not  within  the  rule 
which,  but  for  that  fact,  would  constitute  the  plaintiffs 
mere  assignees,  who,  as  such,  hold  the  note  subject  to  the 
equities  existing  between  Perkins  and  the  defendant. 

The  remaining  objections  and  exceptions  contained 
in  the  case  have  not  been  alluded  to  in  the  points  of 
the  appellant,  and,  consequently,  may  be  deemed  to 
have  been  waived. 

The  judgment  should  be  affirmed,  with  costs, 

Curtis  and  Speir,  iS.^  concurred, 
vn.— 2 
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JOHN  MURPHY  AND  JOHN  NESBIT,  PLAmTj  pfs 
AND  Respondents,  v.  JAMES  P.  KEYES, 
Defendant  and  Appellant. 

PROMISSORY  NOTE. 

1.  Accommodation,  whek  a  defense. 

1.  Where  the  note  is  made  at  the  request,  and  for  the  a^eommo- 
datioUy  of  the  plaintiff,  without  any  consideration  whatever 
between  the  plaintiff  and  the  maker,  such  facts  constitute  a  good 
defense  in  favor  of  the  maker. 

2.  Evidence,  what  sufficient  to  carry  a  case  to  the  jury  ox 

SUCH  FACTS. 

I.  Where  there  was  evidence  to  the  effect  that  plaintiffs  hamng  a 
daim  against  A.  (the  father),  requested  him  to  give  them  there- 
for the  notes  of  one  of  his  sons,  as  they  could  not  use  his  paper, 
and  that  thereupon  at  an  interview  between  one  of  the  plaiii> 
tifEs,  the  father  and  his  son,  at  which  the  son  made  the  note 
sued  on,  the  father,  in  the  presence  of  the  plaintiff  said  to  his 
son  that  the  making  of  the  note  was  a  mere  form,  and  that  he, 
the  father,  would  see  to  it,  and  the  son  would  have  nothing  to 
do  with  it,  and  thereupon  the  son  gave  the  note  payable  to  the 
order  of  the  fatlier,  knowing  it  was  for  debt  due  by  the  father  ta 
the  plaintiffs,  which  note  was  indorsed  by  the  father  to  the  plain- 
tiffs, and  also  evidence  to  the  effect  that  before  this  interview 
the  father  had  told  the  son  that  the  plaintiffs  wanted  his  note, 
and  the  son  objected  on  ground  that  he  owed  plaintiffs  nothing 
whatever  on  it,'  and  the  father  said  that  the  plaintiffs  wanted 
his  (the  son^s)  note,  so  that  they  could  raise  money  on  it,  inas- 
much as  they  could  not  raise  money  on  the  father's  note,  and 
that  it  was  a  mere  form;  and  also  conflicting  evidence  as  t(» 
whether  plaintiffs  gave  a  receipt  for  the  debt  for  which  the  note 
was  received,  or  took  the  note  in  payment  of  the  debt, 

HELD, 

that  the  evidence  was  sufficient  to  carry  the  case  to  the  jury  on 
the  question  as  to  whether  the  note  was  made  at  the  request  of,, 
and  for  the  accommodation  of  the  plaintiffs,  without  any  con- 
sideration whatever  between  the  plaintiffs  and  the  son. 

Present,  Freedmaw,  Curtis  and  Speir,  JJ. 

Decided  February  1,  1875. 
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The  action  was  brought  against  James  F.  Keyes,  as 
maker,  and  against  Christopher  Keyes,  as  indorser  of 
a  promissory  note  held  by  plaintiffs. 

The  defendant  James  F.  Keyes,  by  answer,  denied 
being  indebted  to  the  plaintiflFs  for  or  on  account  of  the  v 
cause  of  action  alleged  in  the  complaint,  and  by  way  of 
separate  defense  pleaded:  *'  That  the  note,  set  forth  in 
said  complaint,  was  made  and  given  to  the  plaintiiffs  by 
this  defendant  at  their  special  instance  and  request,  and 
for  their  special  accommodation,  and  that  the  said 
plaintiffs,  never,  at  any  time,  paid  or  gave  this  defend- 
ant any  value  whatever  for  the  said  note,  and  he  never 
received  any  consideration  for  the  making  and  deliver- 
ing of  said  note  to  the  plain  tiffs. " 

On  the  trial  the  defendant  having  the  aflBirmative, 
his  counsel  called  him  as  a  witness,  and  he  testified  : 

'^  Right  after  breakfast,  on  the  day  on  which  the 
note  is  dated,  my  father  said  to  me,  Mr.  Nesbit  is  com- 
ing up  here  this  morning  and  wants  you  to  give  him 
your  note  ;  I  objected  to  it  and  said  I  did  not  owe  Mr. 
Nesbit  anything ;  my  father  said  *  he  said  he  wanted 
your  notes,  so  that  he  could  raise  money  on  them,' 
because  he  could  not  raise  money  on  my  father's  notes. 

*'  When  Mr.  Nesbit  arrived  I  was  called  down  stairs, 
and  when  I  came  up  my  father's  desk  was  open  and 
Mr.  Nesbit  was  sitting  alongside  the  desk  ;  I  was  kind 
of  slow ;  I  did  not  want  to  do  it,  and  my  father  says, 
*go  on,  it  is  just  a  mere  matter  of  form,'  and  then  I  came 
to  that  conclusion  ;  I  did  not  suppose  there  was  any- 
thing wrong,  and  I  drew  the  note ;  I  was  never  called 
upon  by  Mr.  Nesbit  to  pay  the  note,  although  I  saw 
him  frequently  after  it  became  due  ;  I  was  present  at  a 
conversation  between  him  and  my  father  about  this 
note  after  it  became  due. 

"  One  Sunday  afternoon  when  Mr.  Nesbit  was 
in  our  house  we  were  sitting  up  in  the  parlor  and 
we  got  talking  about  the  money  my  father  owed  Nt-s- 
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bit,  and  they  went  to  have  a  drink ;  meantime  they 
had  taken  a  drink  and  Mr.  Nesbit  said  to  my  father, 
'  If  you  will  pay  this  note,  I  will  renew  the  other  two 
notes  for  yon.'  The  conversation  was  addressed  to  him 
and  not  to  me  in  regard  to  the  note  ;  I  frequently  saw 
Mr,  Nesbit  after  that  time,  and  he  never  spoke  to  me 
on  the  subject  of  the  note  ;  I  never  had  any  transactions 
with  the  plaintiflfe ;  I  never  owed  them  anything ;  I 
wrote  the  note  at  the  request  of  John  Nesbit." 
On  cross-examination  he  testified  : 
"  I  knew  at  the  time  that  I  signed  this  note  that  my 
father  was  owing  Murphy  &  Nesbit  for  bricks  to  a  large 
amount,  and  at  the  same  time  I  signed  this  note,  I 
signed  two  other  notes,  each  being  for  about  the  same 
amount.  Mr.  Nesbit  gave  me  on  a  piece  of  paper  the 
figures  that  my  father  owed  the  firm,  and  the  three 
notes  were  made   for  the  amount  of   those   figures. 

"The  other  note  is  dated  December  10,  for  one 
thousand  three  hundred  dollars ;  Mr.  Nesbit  gave  me 
the  notes  and  figures  to  put  down,  and  I  put  them  down 
according  to  his  instructions ;  I  suppose  the  three  notes 
were  all  made  for  the  indebtedness  of  my  father  to 
Murphy  &  Nesbit ;  I  suppose  that  was  the  object  of 
them,  I  so  understood  at  the  time;  they  were  drawn 
payable  to  my  father' s  order.  After  I  drew  the  notes. 
Mr.  Nesbit  took  them  ;  I  just  done  it  as  a  mere  matter 
of  form  for  their  accommodation." 

On  re-direct  examination,  he  testified : 

''I  had  known  Mr.  Nesbit  all  my  life  ;  he  was  very 
intimate  with  my  father ;  whatever  they  said  to  me  I 
believed ;  I  had  great  confidence  in  them ;  when  this 
was  stated  to  me  by  my  father  in  Mr.  Nesbit' s  pres- 
ence that  it  was  simply  signed  as  a  matter  of  form,  I 
believed  it ;  and  Mr.  Nesbit,  did  not  expect  me  ever  to 
lift  those  notes ;  he  knew  I  could  not  lift  them  ;  my 
father' s  notes  at  that  time  had  gone  to  protest ;  and  he 
was  discredited  at  the  bank." 
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Christopher  Keyes,  a  witness,  produced  and  sworn 
on  the  part  of  the  defendant,  testified  as  follows : 

"  I  am  the  father  of  the  last  witness  ;  I  know  Murphy 
&  Nesbit,  and  was  present  at  the  time  the  note  in  suit 
was  signed  by  my  son  ;  it  was  signed  in  the  baeement 
of  my  dwelling-house,  No.  108  East  70th  street;  the 
date  and  amount  of  the  three  notes  were  fixed  by  Mr. 
Nesbit ;  the  three  notes  were  signed  together ;  at  this 
time  my  son  owed  me  nothing  at  all ;  there  was  no 
consideration  for  that  note  as  between  me  and  my  son  ; 
I  have  had  dealings  with  Murphy  &  Nesbit  for  the  last 
twenty  years,  and  had  given  them  checks  previous  to 
that  time  which  were  protested. 

*' At  the  request  of  Mr.  Nesbit,  I  asked  my  son  to 
make  these  notes. 

"  Mr.  Nesbit  said  he  could  not  do  anything  with  my 
note  ;  that  my  checks  had  been  dishonored,  and  it 
would  be  better  for  me  to  get  one  of  my  boys  to  give 
him  a  note  ;  and  this  boy  was  the  only  one  living  in  the 
house  with  me  ;  I  thought  that  Mr.  Nesbit  would  come 
up  on  Saturday  night,  but  he  left  word  that  he  would 
be  up  on  Sunday  morning,  and  I  told  my  boy  not  to 
go  away ;  that  Mr.  Nesbit  was  coming  up  there  on 
Sunday  to  get  some  notes ;  my  boy  says,  '  I  do  not 
owe  Mr.  Nesbit  any  money  ;  I  do  not  want  to  be  giving 
notes.'  I  says  it  is  only  a  matter  of  form  ;  Mr.  Nesbit 
can  not  raise  the  money  on  my  notes,  and  when  they 
come  due  I  will  pay  them  ;  he  can  not  raise  money  on  my 
notes  and  wants  to  raise  it  on  yours.  I  told  my  boy, 
in  Nesbit's  presence,  that  it  was  a  mere  matter  of  form, 
and  that  I  would  see  to  it,  and  he  would  have  nothing 
to  do  with  it.  -After  this  note  became  due,  Nesbit 
called  upon  me  for  the  payment  of  the  note,  and  said 
unless  I  paid  the  notes  he  would  put  a  lien  on  my 
buildings." 

On  cross-examination,  he  testified : 

''  These  three  notes  were  made  for  the  amount  of  the 
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debt  1  owed  Murphy  &  Nesbit;  I  asked  my  son  to 
sign  the  notes  as  an  accommodation  of  Murphy  & 
Nesbit ;  the  consideration  was  the  amount  I  owed 
Murphy  &  Nesbit." 

Defendant  tlien  rested. 

The  plaintiff  then  called  as  a  witness  John  Nesbit, 
who  testified : 

"I  saw  James  F.  Keyes  draw  and  sign  this  note  ;  it 
was  indorsed  by  Christopher  Keyes  then,  and  delivered 
to  me. 

"  (^.  State  what  took  place  ? 

"A.  Mr.  James  F.  Keyes  drew  three  notes;  Mr. 
Christopher  Keyes  gave  me  the  three  notes,  and  I 
indorsed  and  gave  him  a  receipt  on  his  bill  for  each  and 
every  note  ;  squared  the  bill  up  ;  the  bill  was  for  the 
claim  I  had  against  Keyes  for  materials  fui-nished  ;  it 
was  stated  that  the  notes  were  to  me  for  our  debt  and  1 
say  I  receipted  the  bill  ih  full ;  that  was  at  the  time  the 
note  was  given." 

On  cross-examination,  he  testified  : 

'*  I  put  a  lien  on  this  property  ;  a  part  of  that  lien 
was  a  debt  for  which  these  notes  were  given. 

*^Q.  The  lien  covers  the  three  notes  to  the  extent  of 
the  lien  ? 

'*  A.  Yes,  sir  ;  to  the  extent  of  the  lien." 

The  defendant's  counsel  then  put  in  evidence  the 
notice  of  mechanics'  lien  and  affidavit. 

The  notice  was  dated  March  7, 1874,  and  the  affidavit 
sworn  to  same  day,  and  both  filed  same  day. 

James  F.  Keyes  on  being  recalled,  testified  : 

''At  the  time  these  three  notes  were  drawn,  signed, 
and  indorsed,  there  was  no  bill  against  my  father 
produced,  or  any  receipt  given." 

On  cross-examination,  he  testified  : 

"  I  mean  to  say  that  I  did  not  see  any  bill ;  all  the 
papers  I  saw  Nesbit  with  was  a  paper  he  handed  me,  a 
slip  of  paper  with  the  amount  of  these  notes  ;  he  did 
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not  say  anything  about  the  indebtedness ;  that  was  the 
amount  for  which  I  was  to  draw  the  notes ;  how  much 
my  father  owed  him  I  did  not  know." 

Christopher  Keyes,  on  being  recalled,  testified  : 

'•At  the  time  these  notes  were  drawn,  signed,  and 
indorsed  no  bill  of  Murphy  &  Nesbit,  nor  any  receipt 
was  given  to  me." 

On  cross-examination,  he  testified  : 

*'Mr.  Nesbit  did  not  have  any  bills  at  the  time 
the  notes  were  given  there  ;  I  am  positive  of  this." 

Testimony  was  then  closed. 

Plaintiff's  counsel  then  asked  the  court  to  direct  a 
verdict  for  the  plaintifts  on  the  evidence. 

Defendant's  counsel  insisted  that  the  case  should 
go  to  the  jury,  but  the  court  ruled  that  there  was  no 
question  for  the  jury  and  refused  to  permit  the  case  to 
go  to  the  jury,  and  defendant's  counsel  then  and  there 
excepted.  The  court  ordered  a  verdict  for  the  plain- 
tiffs, to  which  the  defendant's  counsel  then  and  there 
excepted. 

The  jury,  under  the  direction  of  the  court,  found  a 
verdict  for  the  plaintiffs. 

Defendant's  counsel  moved  for  a  new  trial  on  the 
minutes,  which  motion  was  denied. 

Judgment  having  been  entered,  the  defendant, 
James  F.  Keyes,  appealed  therefrom,  and  also  from  the 
order  denying  the  motion  for  a  new  trial. 


/.  i^.  Malcolm^  attorney,  and  Joh7i  JE.  Burrill^  of 
counsel  for  appellant,  urged  ; — I.  The  evidence  clearly 
established  that  the  defendant  James  F.  Keyes  received 
no  consideration  for  the  notes.  If  it  be  claimed  that  there 
was  any  doubt  on  that  point,  the  defendant  was  entitled 
to  have  the  cause  submitted  to  the  jury  (Stone  v. 
Flower,  47  N,  Y.  R,  566  ;  Buck  man  v.  Jenks,  56  Barh. 
468,  473). 

II.  The  claim  of  the  plaintiffs  that  they  bad  paid 
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value  for  the  note  by  receiving  it  in  payment  of  the 
debt  due  by  Christopher  Keyes  to  them  was  disputed 
by  defendant,  and  there  was  a  direct  conflict  on  this 
point  which  entitled  the  defendant  to  have  the  case  sub- 
mitted to  the  jury.     Same  cases. 

III.  If  it  be  claimed  that  for  any  other  reason  the 
plaintiffs  could  recover  against  the  defendant,  James 
F.  Keyes,  although  Christopher  Keyes  could  not,  then 
we  submit  there  was  evidence  sufficient  to  go  to  the 
jury  on  the  question  whether  the  note  was  made  by 
James  F.  Keyes  at  the  request  and  for  the  accommo- 
dation of  the  plaintiflfe,  and  also  on  the  question  whether- 
it  was  not  made  and  delivered  on  the  faith  of  the  repre- 
sentations of  the  plaintiff  that  it  was  a  mere  matter  of 
form.     Same  cases. 

Nelson  Smithy  attorney,  and  of  counsel  for  respond- 
ent, urged  ; — I.  The  defendant' s  exception  to  the  direc- 
tion,  by  the  court,  for  the  jury  to  find  a  verdict  for 
plaintiff,  is  not  well  taken.  The  defendant,  James  F. 
Keyes,  was,  prima  facie^  liable  on  the  notes  as  maker, 
and  he  had  shown  nothing  which  released  him  from  his 
liability  (Schepp  v.  Carpenter,  51  N.  Y.  602,  and  cases 
there  cited).  The  question  here  presented  is  a  simple, 
although  an  important  one.  Simple,  as  involving  but 
one  principle  of  law.  Important,  because  a  decision 
adverse  to  th^  plaintiffs  will  unsettle  great  numbers  of 
transactions  in  commercial  paper.  It  is  an  every-day 
occurrence,  in  business,  for  a  creditor  to  take  his 
debtor's  paper  with  a*' good  indorser,"  to  such  an 
extent,  that  almost  the  first  question  which  a  creditor 
asks  of  a  debtor  who  is  desirous  of  not  being  pressed 
for  a  cash  payment  of  his  debt,  is  about  the  security. 
''  Can  you  give  me  a  good  indorser  ?  *'  It  was  so  in  this 
case  where  James  F.  Keyes  himself  says:  "My  father 
said  '  (Nesbit)  said  he  wanted  your  notes  so  that  he  could 
raise   money  on  them,'   because  he  could  not    raise- 
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money  on  my  father's  notes.".  The  debtor,  therefore, 
does  as  tlie  creditor  desires.  A  third  party  indorses — 
or  makes — the  notes  for  the  accommodation  of  the 
debtor.  It  is  understood  between  all  parties  that  they 
are  bound,  else  why  go  through  such  a  useless  form- 
ality ?  Does  the  law  then  step  in  and  say  no  ?  Does  it 
release  the  party,  when  he,  himself,  expected  and 
intended  to  be  bound?  We  submit  not.  This  case 
is,  however,  a  much  stronger  one  than  the  illustration, 
or  than  the  case  of  Schepp  v.  Carpenter  (supra).  For 
here  it  was  not  so  much  ''accommodation  "  to  Chris- 
topher Keyes,  as  it  was  payment  of  his  debt.  The 
plaintiffs  took  these  notes  for  their  debt,  where  plain- 
tiff, Neabit,  says ''Mr.  James  F.  Keyes  drew  three 
notes.  Mr.  Christopher  Keyes  gave  me  the  three 
notes,  and  I  indorsed  and  gave  him  a  receipt  on  his  bill 
for  each  and  every  note ;  squared  the  bill  up."  It 
would  not  be  pretended  that  James  F.  Keyes  might  not, 
if  he  chose,  have  paid  his  father's  debt  to  the  plaintiff 
in  cash.  But  where  is  the  difference  between  giving 
ihe  cash  and  giving  the  note  ?  His  father's  debt  to  the 
plaintiffs,  if  he  so  chose  to  consider  it,  as  he  did  in  this 
<ase,  was  as  much  a  consideration  in  the  one  case  as  in 
the  other.  Certainly,  if  he  had  paid  the  cash,  he  could 
not  have  recovered  it  back  on  the  ground  of  failure  of 
consideration,  or  that  there  was  no  consideration.  How 
then  can  he  defeat  a  recovery  on  his  note  upon  the  same 
state  of  facts  ?  He  showed,  therefore,  no  ground, 
lefeating  his  jprma  facie  liability  on  the  note,  and  the 
court,  in  directing  a  verdict  for  the  plaintiffs,  commit- 
ted no  error.  (2.)  The  notice  of  mechanics'  lien  made 
no  element  in  the  case,  (a.)  The  rights  of  the  parties 
in  this  case  became  fixed  December  20,  1873,  at  the 
time  when  the  note  was  made,  signed,  indorsed  and 
delivered,  and  they  could  not  be  affected  by  filing  of  a 
lien  long  subsequently.  (&.)  There  is  nothing  in  the 
notice  at  all  conflicting  with  any  testimony  in  this  case. 
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or  showing  anything  to  defeat  plaintiffs'  prima  facie 
right  of  recovery.  It  shows  nothing,  except  that  plain- 
tiffs simply  wished  to  do  all  they  could  to  get  their 
money. 

By  the  Court. — Freedman,  J. — If  the  evidence 
given  on  the  part  of  the  defense  had  simply  showed 
that  the  appellant  made  the  note  in  question  for  the 
accommodation  and  general  benefit  of  his  father,  Chris- 
topher Keyes,  that  it  was  delivered  to  the  latter  without 
restrictions  as  to  the  manner  of  its  use,  and  that  there- 
upon the  latter  indorsed  and  delivered  it  to  the  plain- 
tiffs, the  appellant  was  clearly  liable  on  it,  though  he 
had  received  no  consideration  for  making  it  (Schepp 
V.  Carpenter,  51  N.  T.  602,  affirming  S.  C,  49  Barb. 
642;  Cole  v.  Saulpaugh,  48  Barb.  104).  But  the 
evidence  went  beyond  this,  it  tended  to  show,  and  if 
credited  by  the  jury,  would  have  authorized  the 
jury  to  find  that  the  note  was  made  at  the  request  of. 
and  for  the  accommodation  of  the  plaintiffs,  and  with- 
out any  consideration  whatsoever  as  between  them  and 
the  appellant.  This  the  appellant  had  a  right  to  prove, 
for  the  consideration  of  a  negotiable  paper  is  exami- 
nable as  between  the  original  parties  to  that  paper,  and 
hence  it  may  always  be  shown,  as  between  such  parties, 
that  there  was  no  original  consideration,  or  that  the 
original  consideration  has  wholly  failed. 

The  appellant  was,  therefore,  entitled  to  have  the 
case  submitted  to  the  jury,  and  the  direction  of  a 
verdict  against  him  constituted  error. 

The  judgment  and  order  appealed  from  should  be 
'  severally  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Curtis  and  Speir,  JJ.,  concurred. 
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EMMA  BRUCE  and  others,  Plaintiffs  and  Re 
SP.oNDENTS,  V.  JOSEPH  KELLY  and  others, 
Defendants  and  Appellants. 

I.  execution. 

1.    KEAIi  ESTATE,    SALE   OF    U27DEB,    WHEN   SET   ASIDE,   although   tJlS 

judgment  and  proceedings  leading  thereto,  and  the  execution  and  sale 
thereunder  and  proceedings  leading  thereto,  are  fair  and  begular 

ON  THEIR  face. 

1.  Where  property  of  the  value  of  $13,000  was  sold  for 
$180  (the  judgment  being  for  $103),  and  the  attorney 
of  the  judgment  creditor  procured  a  person  to  become  the 
nominal  purchaser,  and  then  set  on  foot  and  conducted  an 
ingeniously  contrived  system  of  leases,  mortgages  and  deeds, 
fair  and  valid  on  their  face,  but  in  reality  wholly  fictitious,  and 
on  the  trial  of  the  action  to  set  aside  the  execution,  neither 
the  said  attorney,  nor  the  last  grantee  who  was  in  court  were 
called  to  sustain  the  bona  fides  of  the  transaction,  and  explain 
the  suspicious  circumstances, 

HELD, 

that  the  judgment  at  special  term,  setting  aside  the  sale,  was 
correct.* 
n.  EVIDENCE. 

1.  Witness,  weight  of  testimony  how  considered. 
a.  Although  a  witness  swears  that  he  acted  honestly  and  in  good 
faith,   yet  the  trial  judge,  in  passing  on  his  credibility,  has  a 

*The  learned  judge  at  special  term  applied  the  doctrines  of 
^^  omnia  presumantxtr  contra  spoliatorem,"  holding, — 1.  That  the  law 
deemed  that  there  could  not  be  so  much  machination  and  concealment 
witnout  design,  and  a  substantial  motive,  viz.,  to  prevent  that  ]>eing 
known  which  would  set  aside  the  sale ;  and  2.  That,  therefore,  the 
burden*  of  proof  rested  on  the  parties  defendant  to  show  afiBrmatively 
that  nothing  occurred  which  would  invalidate  the  sale,  not  only  that 
all  the  forms  as  to  all  kinds  of  notices,  '&c,,  were  complied  with,  but 
that  the  sale  was  fairly  conducted,  bidders  not  kept  away,  &c.,  and 
that  nothing  was  done  to  prevent  notice  of  the  proceedings  reaching 
the  owners  who,  upon  notice,  would,  without  doubt,  rather  have  paid 
two  hundred  doUara  than  lose  their  ptoperty. 

See  special  term,  opinion,  post. 
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right  to  disregard  his  unsupported  or  improbalde  professions^  and 
construe  his  acts  in  the  light  which  the  facts  and  circumstances 
of  the  case  throw  upon  his  possible  and  probable  motives,  de- 
signs and  interest!. 
2.  Omission  to  produce  MATERiAii  testimony,  effect  op. 

1.    Where  the  testinumy  is  clearly  within  reach^  an  assumption  tliat 
the  omission  to  produce  it  was  the  result  of  hwwledge  or  fear  on 
the  part  of  that  party  to  the  action  with  whom  it  laid  to  pro- 
duce the  testimony,  that  his  case  could  not  be  improved  by 
the  production  thereof,  isjustijfed, 
8.   Declabatons     by     alleged     confederates,     admission    of 
before  proof  of  the  combination. 
1.  Not  error  if  the  combination  is  subsequently  proved, 
m.  RESTITUTION  ON  SETTING  ASIDE  A  TRANSACTION. 
1.  When  complete  bbstitution  ordered. 
a.  When  property  has  been  obtained  by  an  active^  fraudulent  com- 
binationy  aU  the  guilty  parties  are  answerable  for  the  whole  of  it, 
1.  Co-defbndants,  adjustment  of  liabilities  between. 
a.  If  they  are  entitled  t«  any  such  adjustment  the  attention 
of  the  court  must  be  called  to  it. 

IV.  PLEADINGS,  ADMISSION  BY.— TITLE. 

1.  Admission  of  title  in  the  plaintiff  by  the  answer  precludes  defend- 
ant from  insisting  that  the  plaintiff  was  a  mere  trustee,  and  had 
no  leviable  interest, 

V.  TRIAL.— OBJECTION  NOT  TAKEN  BELOW. 

1.  An  objection  that  plaintiffs  remedy  was  at  law  and  not  in  equityy 
if  not  taken  below,  can  not  be  raised  on  appeal. 

Before  Freedman,  Cctrtis  and  Speie,  J  J. 

Decided  February  1,  1875. 

Appeal  from  a  judgment  entered  upon  the  decision 
of  a  judge  at  special  term. 

The  action  was  in  equity  to  set  aside  a  sheriflP  a  sale 
of  real  estate  under  execution,  his  subsequent  deed  to 
Joseph  Kelly,  the  purchaser,  a  deed  of  the  latter  to  the 
defendant,  Emma  Weeks,  and  a  mortgage  from  her  to  the 
defendant,  Joseph  W.  Frazier,  and  a  deed  from  Emma 
Weeks  to  defendant  Van  Alstine,  upon  the  ground  of  a 
fraudulent  conspiracy  to  ^crifice  the  property  and  to  ob- 
tain the  title  to  and  the  possession  of  it  for  the  defendants. 
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This  real  estate  was  of  the  value  of  thirteen  thousand 
dollars.  The  plaintiffs  owned  it,  ks  is  admitted,  up  to 
October,  23,  1869.  Prior  to  that  date,  on  February  20, 
1859,  judgment  had  been  entered  against  the  present 
plaintiffs  by  default,  in  an  action  pending  in  the 
supreme  court,  Westchester  county,  for  the  sum  of 
ninety-eight  dollars  and  thirteen  cents.  In  that  action 
Thomas  M.  Wyatt  was  the  attorney  of  the  judgment 
creditor.  Execution  was  issued  to  the  county  of  New 
York,  and  the  real  estate  in  question  was  les^ied  on  and 
sold.  The  property  was  purchased  at  the  sheriff's  sale 
for  one  hundred  and  eighty  dollars,  by  Joseph  Kelly, 
one  of  the  defendants,  on  October  23,  1869.  The  fifteen 
months  allowed  for  redemption  expired  on  January  24, 
1871.     Kelly  received  his  deed  on  April  17,  1871. 

Kelly  then  claimed  to  have  conveyed  the  premises 
for  six  thousand  dollars  to  the  defendant  Emma  Weeks, 
on  May  27,  1871. 

The  defendant  Emma  Weeks  claimed  to  have  con- 
veyed to  the  defendant  Philip  Van  Alstine,  for  seven 
thousand  dollars  on  July  18,  1871. 

It  was  also  claimed  that  the  defendant  Emma 
Weeks  made  a  bond  and  mortgage  for  five  thousand 
dollars,  on  May  27,  1871,  the  day  she  claims  to  have 
received  her  deed  from  Kelly  to  the  defendant,  Joseph 
W  Frazier.  The  mortgage  was  claimed  to  have  been 
assigned  by  Frazier  to  one  Oolton  B.  Ward  by  an 
assignment  bearing  date  May  27,  1871 .  It  was  claimed, 
too,  that  Ward  executed  an  assignment  to  one  Cotton 
W.  Bean,  bearing  date  August  10, 1871.  Neither  Ward 
nor  Bean  are  parties  to  this  action.  These  two  assign- 
ments never  appeared  on  record  till  April  8,  1873 

The  plaintiffs  claimed  that  these  different  acts,  the 
fiherift's  sale,  the  conveyances  and  the  mortgage,  were 
merely  parts  of  one  fraud,  contrived  by  Thomas  M. 
Wyatt,  the  attorney  of  the  judgment  creditor  in  the 
judgment  for  ninety-eight  dollars  and  thii-teen  cents, 
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and  that  the  fraud  was  so  contrived  for  the  purpose  of 
defrauding  the  plaintiffs  of  the  real  estate  mentioned. 

The  court  below,  after  making  the  necessary  findings 
as  to  plaintiff's' title,  the  rendition  of  the  judgment,  the 
filing  of  a  transcript,  the  issuing  of  an  execution,  the 
levy  and  sale,  and  the  different  instruments  executed 
to,  by  and  between  the  defendants,  found  the  following 
additional  facts : 

Third.  That  at  the  time  of  said  sheriff's  sale,  on 
October  23,  1869,  the  plaintiffs,  who  were  the  judgment 
debtors  in  said  action,  were  residents  of  the  city  and 
county  of  New  York,  as  said  Wyatt  well  knew,  and 
had  and  possessed  personal  property  much  more  than 
sufficient  to  fully  pay  and  satisfy  said  judgment  for 
ninety -eight  dollars  and  thirteen  cents,  but  such  per- 
sonal property  was  not  subject  to  levy  under  execution. 
That  no  attempt  was  made  by  said  sheriff  to  find  any 
personal  property  of  said  judgment  debtors,  wherefrom 
to  satisfy  said  judgment. 

Fourth.  That  said  sale  by  said  sheriff  under  said 
execution  of  said  premises,  which  were  of  the  value  of 
thirteen  thousand  dollars,  for  the  price  of  one  hundred 
and  eighty  dollars,  was  an  oppressive  use  of  process, 
and  was  made  at  the  instance  ot  said  Wyatt  in  collusion 
with  said  Kelly,  and  with  the  wrongful  and  fraudulent 
intent  on  the  part  of  said  Wyatt  and  said  Kelly  that 
said  property  should  be  purchased  at  a  grossly  inade- 
quate price  without  the  knowledge  of  the  plaintiffs, 
and  to  thereby  deprive  and  defraud  said  plaintiffs  of 
said  premises  under  color  of  process  of  law. 

Fifth,  That  said  defendant  Kelly  made  said  pur- 
chase at  said  sheriff's  sale,  at  the  instance  of  and  in 
collusion  with  said  Thomas  M.  Wyatt,  who  was  the 
attorney  of  the  judgment  creditors  in  said  judgment, 
and  with  the  fraudulent  intent  on  the  part  of  said  Kelly 
and  of  said  Wyatt,  that  said  premises  should  be  sold,  and 
that  said  Kelly  should  purchase  them  at  said  sale  for  a_ 
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grossly  inadequate  price,  and  that  the  plaintiffs  should 
be  kept  in  ignorance  of  said  sale,  and  should  thereby 
be  deprived  of  their  right  to  redeem  said  premises,  and 
should  be  deprived  and  defrauded  of  the  said  premises 
under  color  of  a  judicial  sale.  That  said  purchase  by 
said  Kelly  was  made,  not  in  good  faith,  nor  with  any 
bona  fide  intent  to  become  the  purchaser  thereof  at  the 
fair  value  thereof. 

Sixth.  That  the  fair  value  of  said  premises  was  the 
sum  of  thirteen  thousand  dollars. 

Seventh.  That  at  the  time  of  said  sheriff's  sale, 
there  was  due  upon  said  judgment  to  said  judgment 
debtors,  the  sum  of  one  hundred  and  two  dollars  and 
eighty-six  cents,  principal  and  interest.  That  the 
amount  of  fees  legally  chargeable  by  said  sheriff  ?n 
executing  and  returning  said  writ  of  execution,  and  in 
making  said  levy  and  sale  thereunder,  were  in  all  not 
more  than  the  sum  of  fifteen  dollars  and  seventy- five 
cents.  That  there  remained  of  said  amount  of  one 
hundred  and  eighty  dollars,  which  was  paid  by  said 
Kelly  to  said  sheriff  as  the  purchase  money  on  said 
sale  of  said  premises,  at  least  the  sum  of  sixty-one  dol- 
lars and  fifty-eight  cents,  which  of  right  belonged  to, 
and  by  law  should  have  been  by  said  sheriff  paid  to 
the  plaintiffs,  who  were  the  owners  of  said  premises,  by 
said  sheriffs,  from  the  proceeds  of  said  sale. 

That  said  sheriff,  in  violation  of  law,  retained  the 
whole  of  said  sum  last  mentioned,  and  willfully  omitted 
and  neglected  to  give  any  notice  to  said  plaintiffs  that 
said  sum  was  due  to  them,  or  to  make  any  attempt  to 
pay  the  same,  or  give  any  such  notice  to  said  plaintiffs. 

That  said  last  mentioned  acts,  omissions,  and 
neglects  of  said  sheriff,  were  assented  to  and  approved 
by,  and  were  done  and  had  at  the  instance  of  said 
Thomas  M.  Wyatt. 

Eighth.  That  said  defendant  Emma  Weeks  did 
not  in  fact,  pay  to  said  defendant  Kelly  the  sum  of  six 
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thousand  dollars,  nor  any  part  thereof,  as  the  consid- 
eration for  said  deed.  That  said  deed  from  said  Kelly 
to  said  Emma  Weeks  was  made,  delivered,  and 
received,  not  in  good  faith,  nor  with  any  bona  fide 
intent,  thereby  to  grant  or  convey  said  premises  to 
said  Emma  Weeks,  but  was  made,  delivered,  and 
received,  at  the  instance  and  request  of  said  Wyatt, 
and  in  collusion  with  said  Wyatt,  Kelly  and  others, 
and  with  the  wrongful  and  fraudulent  intent,  thereby 
to  make  it  appear  that  said  premises  had  been  con- 
veyed to  a  hoiia  fide  purchaser,  for  value,  without 
notice  or  knowledge  of  the  frauds  aforesaid,  and  to 
deprive  and  defraud  the  plaintiffs  of  said  premises, 
and  to  hinder  and  delay  the  plaintiffs  in  recovering 
said  premises  from  the  defendant  Kelly,  and  with 
notice  on  the  part  of  said  Emma  Weeks  of  the  frauds 
aforesaid. 

Ninth.  That  said  defendant  Frazier  did  not  loan 
or  advance  to  said  Emma  Weeks  the  said  sum  of  five 
thousand  dollars,  or  any  part  thereof.  That  said  mort- 
gage was  made  and  delivered  by  said  Emma  Weeks  to 
said  Frazier,  and  was  accepted  by  said  Frazier,  not  in 
good  faith,  nor  with  any  bona  fide  intent  thereby  to 
secure  the  payment  to  said  Frazier,  or  any  other  person, 
of  any  loan  of  money,  in  fact  made,  but  was  made, 
delivered,  and  accepted,  at  the  instance  of  and  in  col- 
lusion with  said  Wyatt,  Kelly  and  others,  and  with  the 
wrongful  and  fraudulent  intent,  thereby  to  make  it 
appear  that  said  mortgage  was  a  valid  lien  and  incum- 
brance upon  said  premises,  and  to  hinder  and  delaj' 
the  plaintiffs  from  recovering  said  premises,  and  with 
notice  on  the  part  of  said  Frazier  of  the  frauds  afore- 
said. 

Tenth.  That  said  defendant.  Van  Alstine,  did  not 
pay  to  said  defendant,  Emma  Weeks,  the  sum  of  seven 
thousand  dollars,  named  in  said  deed  from  said  Emma 
Weeks  to  said  Van  Alstine  as  the  consideration  thereof, 
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nor  any  part  thereof,  and  said  deed  was  made,  delivered 
and  accepted,  not  in  good  faith  nor  with  any  bona  fide 
attempt  thereby  to  grant  or  convey  said  premisses,  but 
at  the  instance  of  and  in  collusion  with  said  Wyatt, 
said  Kelly  and  others,  and  with  the  wrongful  and 
iraudulent  intent  thereby,  to  make  it  appear  that  said 
premises  had  been  again  conveyed  to  a  Una  fide  pur- 
chaser for  value  without  knowledge  or  notice  of  the' 
frauds  aforesaid,  and  thereby  to  defraud  the  plaintiffs 
of  said  premises,  and  to  hinder  and  delay  said  plain- 
tiffs in  recovering  the  same,  and  with  notice  on  the  part 
of  said  Yan  Alstine  of  the  frauds  aforesaid. 

Eleventh.  That  neither  of  the  plaintiffs  had  any 
knowledge  or  actual  notice  of  the  recovery  of  said 
judgment,  or  the  issuing  of  said  execution,  or  said  sale 
thereunder,  or  of  said  conveyance  from  said  sheriff  to 
said  Kelly,  or  from  said  Kelly  to  said  Weeks,  or  of 
said  Weeks  to  said  Van  Alstine,  or  of  said  mortgage 
from  said  Weeks  to  said  Frazier,  until  long  jifter  the 
said  issuing  of  said  execution,  and  said  sale,  ^nd  said 
conveyances,  and  said  mortgage. 

That  said  plaintiffs  continued  in  full,  quiet  and 
peaceable  possession  of  said  premises,  and  the  rents 
and  profits  thereof,  until  some  time  between  the  1st  day 
of  May  and  the  1st  day  of  June,  1871. 

Upon  these  facts  the  court  found  as  matters  of  law : 

First.  —That  said  deed  from  said  James  O'  Brien  to 
said  Joseph  Kelly,  is  fraudulent  as  between  the  parties 
to  this  action,  and  should  be  set  aside,  and  said  Kelly 
should  execute  and  deliver  unto  the  plaintiff  a  full  re- 
lease of  all  his  interest  in  said  premises,  with  covenants 
against  his  own  acts,  and  that  his  wife,  Ellen  L.  Kelly, 
should  join  in  said  deed  and  release  all  her  right,  title 
tind  interest,  and  right  of  dower,  in  and  to  the  said 
premises. 

Second. — That  said  deed  from  said  defendant,  Joseph 
Kelly,  to  the  defendant,  Emma  Weeks,  is  fraudulent^ 

TII.--8 
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aBd  should  be  set  aside,  and  said  Emma  Weeks  should 
execute  and  deliver  unto  the  plaintiffs  a  full  release  of 
all  her  interest  in  said  premises,  with  covenants  against 
her  own  acts. 

Third.— Thsit  said  mortgage  from  said  Emma  Week& 
to  said  Prazier  is  fraudulent,  and  should,  as  between 
the  parties  to  this  action,  be  set  aside,  and  said  Frazier 
should  execute  and  deliver  to  the  plaintiff  a  full  release 
of  all  his  interest  in  the  premises,  and  in  and  to  said 
mortgage. 

Fourth. — ^This  said  deed  from  said  Emma  Weeks 
to  said  Philip  Van  Alstine  is  fraudulent,  and  should 
be  set  aside,  and  said  Philip  Van  Alstine  should 
execute  and  deliver  unto  the  plaintiffs  a  full  release 
of  all  his  interest  in  said  premises,  with  covenants 
against  his  own  acts  to  the  present  owner  and  holder 
of  said  mortgage,  for  principal  and  interest  due  on 
the  said  bond,  purporting  to  be  secured  by  said 
mortgage. 

Fifth.— 'Y\\?X  an  account  be  taken  before  a  referee  to 
be  appointed  by  this  court,  of  the  rents  and  profits  which 
have  been  received,  or  which  might  have  been  received, 
by  the  defendants  or  any  of  them,  of  said  premises,  and 
of  any  damage  or  waste  done  or  suffered  to  said  prem- 
ises while  any  of  said  defendants  have  been  in  the 
possession  of  said  premises  through  their  lessees 
or  otherwise,  and  that  the  plaintiffs  are  entitled  to 
judgment  against  the  defendants,  Joseph  Kelly, 
Emma  Weeks  and  Philip  Van  Alstine,  severally,  for 
the  amount  of  such  rents,  profits,  damage  and  waste 
found  upon  such  accounting  to  be  charged  against 
them  severally. 

^iaJ^A.— That  the  plaintiffs  are  entitled  to  judgment, 
In  accordance  with  the  foregoing  findings,  and  for  their 
costs  and  disbursements  of  this  action  against  the  de 
fendants,  Joseph  Kelly,  Weeks  and  Van  Alstine,  but 
that  tlie  plaintiffs  recover  no  costs  against  defendant 
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Frazier,  but  the  defendant,  Prazier,  is  not  to  recover 
costs  against  the  plaintiffs.  And  I  do  hereby  order 
and  direct  an  additional  allowance  to  be  made  to  the 
plaintiffs  of  five  hundred  dollars. 

Judgment  having  been  entered  in  accordance  with 
the  decision,  the  defendants  appealed. 

The  following  opinion  was  rendered  at  special 
term: 

Sedgwick,  J. — The  defendant  Kelly,  in  testifying, 
gave  out  at  first,  if  he  did  not  assert,  that  his  relations 
with  Mr.  Wyatt  were  slight  and  casual.  As  long  as 
possible  he  withheld  the  bank-book,  which  led  to 
proof  from  himself,  that  in  fact  those  relations  were 
intimatie  and  confidential.  The  examination  of  the 
records  made  by  him  was  clearly  not  for  the  purpose 
of  informing  himself,  but  to  give  him  the  semblance 
of  a  person  acting  independently  and  in  his  own  in- 
terests. 

I  am  convinced  that  the  conveyance  to  Mrs.  Weeks, 
and  the  mortgage  to  Mr.  Frazier,  did  not  represent 
substantial  transactions,  but  were  mere  forms.  Carter 
and  Kelly  may  have  moved  on  different  lines,  without 
personal  communication,  up  to  the  time  of  the  convey- 
ance and  mortgage,  but  they  were  consciously  co-operat- 
ing when  they  met  with  the  others ;  they  took  part  in, 
as  it  were,  a  dramatic  representation,  which  might  after- 
wards be  narrated  as  a  real  transaction. 

I  do  not  know  who  owned  the  money  used  on  that 
occasion,  but  am  satisfied  that  it  was  not  lent  to  Mrs. 
Weeks,  except  as  a  form,  and  that  it  was  not  paid  over 
to  Kelly  to  be  kept  by  him  as  the  consideration  of  the 
conveyance. 

The  Dunn  lease  evidently  was  a  device  by  which 
the  premises  were  left  vacant,  that  the  parties  claiming 
under  the  sheriff's  sale  might  obtain  possession  without 
a  resort  to  the  law. 

On  the  whole  case,  I  believe  that  Mr.  Van  Alstine 
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took  his  conveyance  with  notice  of  the  real  situation  of 
the  facts. 

In  combining  all  the  circumstances,  I  can  not  avoid 
the  conclusion  that  the  parties  acted  as  directed  by  Mr. 
Wyatt,  and  in  concert  with  him,  from  the  first,  and 
that  at  first  Kelly  became  purchaser  upon  instructions 
from  him  and  as  jointly  interested  with  him,  since  the 
first,  the  real  parties  interested,  have  retained  their 
interest  in  a  part  of  it. 

These  being  the  results  of  the  testimony,  the  law 
applies  the  rule  omnia  presumantur  contra  spoUa- 
torem.  The  law  does  not  deem  that  there  can  be  so 
much  machination  and  concealment  without  design 
and  a  substantial  motive,  viz.,  to  prevent  that  being 
known  which  would  set  aside  the  sale.  The  burden  of 
proof  rests  upon  the  parties  defendant  to  show  affirma- 
tively that  nothing  occurred  which  would  invalidate 
the  sale,  not  only  that  all  the  forms  as  to  all  kinds  of 
notices,  &c.,  were  complied  with,  but  that  the  sale  was 
fairly  conducted,  bidders  not  kept  away,  &c.,  and4;hat 
nothing  was  done  to  prevent  notice  of  the  proceedings 
reaching  the  owners  who,  upon  notice,  would  without 
doubt,  rather  have  paid  two  hundred  dollars  than  lose 
their  property.  Every  intentional  deviation  from  the 
usual  and  ordinary  course  of  affairs,  is  a  circumstance 
of  testimony  that  there  is  a  weak  point  to  be  hid.  At 
this  point  it  becomes  a  very  important  consideration, 
that  the  defendant,  acting,  as  we  have  seen,  in  concert 
with  Mr.  Wyatt,  did  not  call  him  as  a  witness.  He  is 
the  only  one  who  could  affirmatively  show  that  there 
was  no  legal  or  equitable  cause  for  setting  aside  the 
sales.  The  witnesses  who  were  called  on  that  point 
show  that  such  of  those  forms  were  complied  with  as, 
in  favor  of  a  bona  fide  purchaser,  create  a  presumption 
that  the  sale  and  the  subsequent  proceedings  were 
regular,  but,  as  we  have  said,  that  does  not  cover  the 
ground  to  be  established. 
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The  conveyances,  to  Kelly,  Mrs.  Weeks  and  to  Mr. 
Van  j^lstine,  should  be  set  aside,  and  also  the  mort- 
gage to  Mr.  Frazier,  as  between  the  parties  to  this 
action.  The  plaintiff  should  have  costs  against  the 
defendants,  excepting  Mr.  Frazier,  but  he  is  not  to  have 


osts. 


Erastus  New,  Henry  F.  PultzSy  J.  B.  McEwen, 
Philip  Van  Alstyne,  attorneys,  and  W.  A.  Beach,  of 
counsel,,  for  appellants. 

Hammond  and  Siiclcney,  attorneys^  and  Albert 
Siiclcney,  of  counsel,  for  appellants. 

• 

THE  Court.— Freedman,  J. — The  court  at 
special  term  found,  that  the  sale  was  an  oppressive 
use  of  the  process  of  the. court,  made  at  the  instance  of 
Wyatt,  the  attorney,  in  collusion  with  Kelly,  and  with 
a  wrongful  and  fraudulent  intent  on  the  part  of  both 
of  them  ;  that  the  conveyance  to  Mrs.  Weeks,  the 
mortgage  to  Frazier,  and  the  conveyance  to  Van 
Alstine,  did  not  represent  substantial  transactions, 
but  were  mere  forms,  and  as  such  they  were  gone 
through  with  to  defraud  the  plaintiffs  out  of  said 
premises,  and  to  hinder  and  delay  them  in  recovering 
the  same ;  and  that  in  these  various  matters  all  the 
defendants  acted  in  collusion  and  concert  with,  and  as 
directed  by,  Wyatt. 

The  evidence  is  sufficient  to  sustain  these  findings. 

True,  Kelly  and  Frazier,  who  of  all  the  defendants 
were  the  only  ones  that  were  called  to  the  witness- 
stand,  claimed  to  have  acted  honestly  and  in  good 
faith.  But  the  judge  who  had  them  before  him,  and 
who  observed  the  manner  and  the  tone  of  their  testi- 
mony, had  the  right  to  pass  upon  the  credibility,  and 
in  doing  so,  he  had  the  right  to  disregard  their  unsup- 
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ported  or  improbable  professions,  and  to  construe  their 
acts  in  the  light  which  the  facts  and  circumstances  of 
the  case  threw  upon  their  possible  and  probable 
motives,  designs,  and  interests.  Upon  theVhole  testi- 
mony, which  is  by  far  too  voluminous  to  be  satis- 
fai*torily  adverted  to  here,  it  is  impossible  for  any 
candid  mind  to  believe  that  there  could  have  been  so 
much  plotting  and  concealment,  and  yet  so  much 
harmony  and  concert  of  action,  to  accomplish  a  certain 
result,  as  the  case  discloses,  without  the  presence  of  a 
master-mind,  who  organized  and  perfected  the  whole 
plan,  and  who  from  time  to  time  set  the  parties  in 
motion  as  circumstances  seemed  to  require.  That  this 
master-mind  was  Wyatt,  is  a  conclusion  which,  on  a 
critical  examination  of  the  testimony,  can  not  be 
resisted.  He  it  was,  therefore,  that  more  than  any  other 
witness  could  have  shown  by  explanatory  testimony, 
if  the  fact  could  be  shown  at  all  in  the  face  of  the  facts 
already  established  by  the  plaintiffs,  that  no  legal  or 
equitable  grounds  existed  for  setting  aside  the  sale 
and  the  subsequent  conveyances.  The  defendants, 
however,  did  not  call  him  as  a  witness,  nor  did  they 
account  for  such  omission.  Neither  did  Van 
Alstlne,  though  present  in  court,  see  fit  to  take  the 
stand.  In  view  of  this  failure  to  produce  material 
testimony  clearly  within  reach,  the  court  was  justified 
in  assuming  that  such  failure  was  the  result  of  knowl- 
edge or  fear  on  the  part  of  the  defendants  that  their 
case  could  not  be  improved  by  the  production  of  such 
testimony.  On  the  other  hand,  upon  the  case  as  left 
by  the  defendants,  the  conclusion  was  almost  unavoid- 
able that  all  the  defendants  had  been  engaged  in  the 
fraudulent  combination  at  the  instigation  of  Wyatt. 

This  being  so,  the  findings  of  fact  made  below  can 
not  be  disturbed.  Nor  can  I  discover  any  error  in  the 
conclusions  of  law  based  upon  the  facts  as  found.  The 
relief  awarded  in  this  case  was  not  awarded  against  a 
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purchaser  for  value,  nor  against  a  purchaser  at  all,  nor 
against  an  innocent  party  who  had  received,  without 
fault,  through  the  firaud  of  another,  property  which 
in*  equity  belonged  to  the  plaintiffs.  It  was  a  case  of 
an  active,  fraudulent  combination,  and  in  such  a  case 
the  law  gives  complete  restitution,  and  all  the  guilty 
parties  are  made  answerable  for  thewhole  of  the  prop- 
erty (Troup  0.  Wood,  4  Johns.  Ch.  260). 

If  any  of  the  defendants  were  entitled  to  an  adjust- 
ment of  liabilities  as  between  themselves,  the  attention 
of  the  court  should  have  been  directed  to  it,  which  was 
not  done. 

The  defendants  have  argued  that  the  legal  estate  of. 
the  property  in  question  was  in  Mr.  Bruce,  as  trustee 
for  the  plaintiffs,  and  that  the  plaintiffs  had  no  leviable 
interest  in  the  realty.  But  they  are  not  in  a  position 
to  raise  this  question,  having  by  their  answers  admitted 
title  in  the  plaintiffs  (Paige  v.  Willet,  38  i\r.  F.  28  ; 
Thomas  v.  Austin,  4  Barb.  265). 

The  objection  that  the  plaintiffs  should  have  sought 
their  remedy  at  law  is  equally  untenable.  The  point 
was  not  raised  below,  and  defendants  submitted  to 
the  equitable  jurisdiction  of  the  court  without  com- 
plaint. 

Finally,  it  is  insisted  that  the  court  erred  in  admit- 
ting the  declarations  of  the  alleged  confederates  before 
proof  of  the  combination.  But  this  was  a  matter  rest- 
ing in  the  discretion  of  the  court.  Evidence  of  a  con- 
spiracy must  have  a  beginning.  The  remarks  and 
declarations  of  conspirators,  directions  given  by  them, 
and  their  conversations  held  during  the  carrying  out 
of  the  conspiracy,  are  acts  and  as  such  part  of  the  res 
gestoR.  If  the  conspiracy  is  finally,  on  all  the  evi- 
dence, clearly  made  out,  the  order  in  which  the  proof 
was  given,  is  not  material.  It  therefore  rests  solely  in 
the  discretion  of  the  court  to  determine  whether  or  not, 
at  a  particular  stage  of  the  proceedings,  a  sufficient 
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foundation  has  been  laid  to  admit  evidence  of  such  dec 
larations  (1  OreenL  on  Ed.  §  111). 

The  judgment  should  be  affirmed  with  costs. 

Curtis  and  Speir.  JJ.,  concurred. 


THE  ATLANTIC  AND  PACIFIC  TELEGRAPH 
COMPANY  7).  WILLIAM  E.  BARNES,  JAMES 
A.  BARNES,  AND  HENRY- BISCHOPF,  Jr. 

sureties  on  bond  for  the  FAITHFUL  PERFORMANCE 
BY  THE  PRINCIPAL  OF   CERTAIN  DUTIES  AND  TRUSTS, 
AND    THE    ACCOUNTING    AND    PAYING    OVER   OF    ALL 
MONEYS  OF  THE  OBLIGEE  COMING  TO  HIS  HANDS. 
What  does  not  dischabge  them  from  liability. 
"Where  the  principal,  after  the  execution  of  the  bond,  received 
in  the  course  of  his  employment,  moneys  of  the  obligee  which 
he   failed  to  account  for  and   pay  over,  which  was  well- 
known  to  the  obligee, 

HELD, 

that  the  obligees  thereafter  keeping  the  employee  in  hU 
service,  without  notifying  the  sureties  of  such  default,  did  not 
discharge  them  from  liability  for  future  default,  it  not 
appearing  either  that  the  omission  to  give  notice  resulted 
in  any  injury  to  the  sureties,  or  that  the  default  teas 
fraudulent  in  its  character.* 

Before  Frbedman,  Curtis,  and  Speir,  JJ. 

Decided  February  1,  1875. 


*  Whether  the  sureties  would  have  been  discharged  if  either  tho 
element  of  fraud  in  the  default,*  or  that  of  injury  resulting  from  the 
omission  to  give  notice,  or  both,  had  existed,  seems  to  have  been 
regarded  by  the  court  as  not  presented  by  the  case  for  decision. 
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Exceptions  ordered  to  be  heard  at  general  term. 

In  this  case  a  verdict  of  two  hundred  and  sixty- 
nine  dollars  and  sixty-seven  cents  was  directed  for  the 
plaintiff,  at  the  trial  term,  exceptions  to  be  heard  in 
the  first  instance  at  general  term,  and  judgment  to  be 
meantime  suspended. 

The  plaintiff  moved  for  judgment. 

No  testimony  was  taken,  but  the  case  was  tried 
upon  admissions  made  by  the  respective  parties. 

Prom  these  it  appeared  that  the  defendant,  William 
E.  Barnes,  entered  the  plaintiflf's  employ  December 
23,  1873,  and  that  he  and  the  co-defendants,  James 
A.  Barnes  and  Henry  Bischoflf,  Jr.,  executed  a  bond 
conditioned,  that  so  long  as  said  employment  con- 
tinued, said  William  E.  Barnes  should  well,  truly, 
and  faithfully  perform  all  the  duties  assigned  to, 
and  trusts  reposed  in,  him  by  the  plaintiff,  and  in  par- 
ticular should  faithfully  account  for  all  moneys  and 
property  of  said  plaintiff  which  should  come  to  his 
hands. 

Upon  this  bond  the  present  action  was  brought  to  re- 
cover the  sum  of  two  hundred  and  sixty -nine  dollars  and 
sixty-seven  cents,  in  which  amount  William  E.  Barnes 
was  indebted  to  the  plaintiff  at  the  time  of  his  dis- 
charge (which  occurred  March  24,  1874),  on  account 
of  moneys  of  the  plaintiff  which  had  come  to  his  hands 
while  the  employment  continued. 

The  defendants,  James  A.  Barnes  and  Henry  Bis- 
choff,  Jr.,  were  duly  notified  of  the  deficiency,  and 
payment  of  said  sum  was  duly  demanded,  and  re- 
fused. 

When  one  month  of  the  employment  had  expired 
(January  30th),  said  William  E.  Barnes  was  behind- 
hand in  his  accounts  with  the  plaintiflf  to  the  amount 
of  fifteen  dollars  and  ninety-two  cents,  and  plaintiff  had 
knowledge  of  this  fact,  but  did  not  notify  said  James- 
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A.  Barnes  and  Bischoff ;  and  it  is  claimed  by  these 
defendants,  who  alone  have  answered  the  complaint, 
that  by  reason  thereof  they  as  sureties  are  discharged. 

McDanielj  Lummis^  and  Souther^  attorneys,  and 
Charles  Edward  Souther^  of  counsel  for  plaintiff, 
urged ; — I.  Defendants'  undertaking  is  absolute,  by 
the  express  terms  of  the  instrument.  All  "are  bound 
originally  and  no  one  collaterally.  The  defense  of 
suretyship  is,  therefore,  not  pertinent. 

II.  But  regarding  defendants  as  sureties,  their 
liability  on  the  bond  has  not  terminated.  Nothing  in 
the  admitted  facts  constitutes  a  defense  to  the  action 
(Albany  Dutch  Church  i?.  Vedder,  14  Wend.  165 ; 
approved,  Looney  t).  Hughes,  26  N.  T.  622,  and 
cases  there  cited  ;  Schroeppell  v.  Shaw,  3  iV.  Y.  (3 
Gomst.)  446  ;  Remsen  «.  Beekman,  25  N.  T.  652,  657  ; 
Black  River  Bank  v.  Page,  44  N.  T.  453).  Of  course 
there  is  no  question  but  that  the  action  is  well  brought. 
The  bond  being  joint  and  several,  all  the  obligors  are 
properly  included  as  defendants  in  a  single  action 
{Codey  §  120 ;  Carman  v.  Plass,  23  N.  T.  286 ;  Brainard 
V.  Jones,  11  Bow.  Pr.  569). 

J.  Edwin  Leary^  attorney  and  of  counsel  for  de- 
fendants, urged  ; — I.  Equity  holds  the  creditor  or  em- 
ployer to  good  faith  towards  the  sureties,  and  to  the 
exercise  of  so  much  diligence  and  care  in  the  manage- 
ment of  his  aflEairs  as  a  prudent  man  would  ordinarily 
make  use  of,  and  although  the  creditor  could  not  be 
held  to  exercise  active  diligence  in  investigating  the* 
accounts  of  his  servant  or  manager,  still  when  knowl- 
edge of  a  default  or  dishonesty  is  brought  to  the 
knowledge,  or  confessed  to  the  creditor  or  employer, 
the  sureties  are  not  responsible  for  any  subsequent 
defalcation  or  dishonesty  if  the  employment  is  con- 
tinued {Story  Eq.  Jur.  §§  324-C26  ;  2  Vernov.  (Eriff.) 
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618 ;  3  £Jnff.  ^.  272  ;  7  Law  R.  Q.  B.  866 ;  10  CUrJc 
^  F.  934  ;  11  Am.  R.  237). 

II.  There  is  an  implied  covenant  on  the  part  of  the 
creditor  or  employer  with  the  sureties  that  he  will  con- 
duct his  affairs  in  the  ordinary  manner  and  that  he 
will  use  ordinary  due  care  and  diligence  during  the 
employment  of  the  principal  for  whom  the  sureties 
bound  themselves  (Fell  07i  Ouaranty  cfe  Suretyship^ 
229).^ 

III.  That  the  admissions  on  the  part  of  the  plaintiff 
constitute  a  sufficient  negligence  and  laches  in  law  to 
discharge  the  sureties  from  all  defalcations  subsequent 
to  the  first  default  which  occurred,  and  of  which  the 
plaintiff  had  knowledge  January  30th,  1874,  as  ad- 
mitted (2  Ver,  518  ;  3  Eng.  R.  272  \1  Q.  B,  666). 

IV.  By  neglecting  to  discharge  and  dismiss  the 
defendant,  William  E.  Barnes,  from  the  employ  of  the 
plaintiff  upon  discovery  of  the  first  default,  and  by 
continuing  said  William  E.  Barnes  in  their  employ- 
ment thereafter,  the  plaintiff  condoned  the  offense  for 
which  they  could  have  discharged  him,  and  thereby 
entered  into  an  agreement  with  him  to  forbear  prose- 
cution against  said  William  E.  Barnes  for  the  amount 
of  the  first  default,  and  should  the  sureties,  the  de- 
fendants, James  A.  Barnes  and  Henry  Bischoff,  Jr., 
have  discovered  the  default  of  the  said  defendant, 
William  E.  Barnes,  and  demanded  his  discharge  and 
that  the  plaintiff  prosecute  him  at  once,  and  that  they 
be  absolsred  from  further  liability,  the  plaintiff  would 
have  been  unable  so  to  do  owing  to  such  condonation 
and  agreement  to  forbear,  and  thus  the  rights  of  the 
sureties  would  become  compromised  {Burge  on 
Suretyship,  203 ;  18  Yes.  20 ;  7  Hill,  250 ;  9  OlarTc  & 
F.  1,  46,  47  ;  Fell  on  Guaranty  &  Suretyship,  449, 
518). 

By  the  Court. — Cubtis,  J- — The  three  defendants 
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jointly  and  severally  executed  a  bond,  conditioned 
that  one  of  their  number,  William  E.  Barnes,  would 
faithfully  perform  certain  duties  and  certain  trusts,  and 
account  for  all  moneys  belonging  to  the  plaintiffs 
coming  into  his  hands. 

Two  of  the  defendants  answer  claiming  that  they 
are  discharged  from  liability,  because  on  an  occasion 
previous  to  the  one  in  question,  Barnes  was  indebted 
and  in  default  to  the  plaintiffs  in  the  sum  of  fifteen 
'dollars  and  ninety-two  cents,  of  which  they  were  not 
notified  at  the  time,  though  plaintiff  knew  about  it, 
and  Barnes  was  kept  in  plaintiff''s  employment.  Tlie 
facts  thus  alleged  by  the  answer  are  admitted.  No 
other  evidence  was  introduced  at  the  trial. 

The  diflBculties  of  sustaining  the  defense  are,  that  it 
is  not  shown  that  this  indebtedness  of  Barnes  for  fifteen 
dollars  and  ninety-two  cents  prejudiced  or  injured 
in  any  way  the  other  two  defendants,  or  that  Barnes 
is  not  able  and  ready  to  indemnify  and  savetliem  harm- 
less, and  further  that  there  is  no  provision  in  the  bond 
that  any  notice  of  default  should  be  given  them,  and 
that  it  was  their  duty  if  they  wished  to  protect  them- 
selves, either  to  have  required  this,  or  else  to  have 
looked  into  Barnes's  accounts,  and  found  the  extent  of 
his  defaults,  and  required  the  plaintiff  to  prosecute, 
when  they  would  have  had  a  defense  in  equity. 

It  does  not  appear  that  Barnes  was  guilty  of  a  fraud 
in  owing  the  plaintiff  the  fifteen  dollars  and  ninety-two 
cents.  They  knew  of  it,  and  for  aught  that  appears, 
there  were  prop^  reasons  why  he  should  have  retained 
that  sum.  If  every  omission,  or  negligence,  or  failure 
of  duty,  however  trivial,  on  the  part  of  the  person  for 
whose  conduct  sureties  have  become  responsible,  is  to 
operate  to  exonerate  them  from  future  liability  unless 
they  are  forthwith  notified,  or  the  employee  discharged, 
then  very  little  protection  would  result  from  that  form 
of  security.     A  collusion  between  two  employees,  as. 
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for  example,  the  cashier  and  the  collecting  clerk  of  a 
corporation,  would  defeat  all  recourse  by  the  defrauded 
stockholders  against  the  sureties  of  these  officers. 

But  whatever  may  have  been  the  earlier  decisions 
in  this  State,  the  law  in  respect  to  the  liabilities  of 
sureties  appears  to  be  settled.  In  The  People  v.  Berner, 
13  John.  383,  it  was  held  that  negligence  in  not  calling 
upon  their  principals,  after  numerous  defaults,  did  not 
exonerate  them  "unless  an  injury  resulted  from  the 
negligence.  In  The  Albany  Dutch  Church  v,  Vedder 
(14  Wend.  169, 171),  the  plaintiffs  neglected  to  call  their 
treasurer  to  account  for  seven  years  after  his  defaults 
from  year  to  year,  until  he  became  insolvent,  when  by 
their  own  by-law  he  was  bound  to  render  his  account 
every  six  months,  and  it  was  held,  that,  whatever  may 
have  been  the  moral  duty  of  the  plaintiffs  to  have  called 
their  officer  to  account,  ''  it  was  the  legal  duty  of  the 
defendants,  the  sureties,  to  have  examined  into  the 
state  of  the  accounts  of  the  person  for  whose  correct- 
ness they  had  become  responsible/?  and  that  the  facts 
pleaded  constituted  no  defense  in  law.- 

This  case  appears  to  have  been  carefully  considered, 
the  previous  adjudications  were  to  some  extent 
reviewed,  and  there  seems  to  have  been  no  decision . 
since,  that  changes  or  affects  the  obligations  of  sure- 
ties, by  reason  of  any  of  the  matters  shown  in  the 
present  action. 

If  these  views  are  correct,  the  exceptions  should  be 
overruled,  and  the  plaintiff  should  have  judgment  on 
the  verdict,  with  costs. 

Spbib,  J.,  concurred. 

FbjseduaNj  J.  (dissenting).— By  the  bond  in  ques- 
tion the  obligors  named  therein,  among  other  things 
not  necessary  to  be  mentioned,  bound  themselves, 
jointly  and  severally,  in  the  sum  of  three  hundred  dol- 
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lars,  that  William  E.  Barnes  should  "faithfully 
account  for  all  moneys  and  property  belonging  to- 
said  Atlantic  and  Pacific  Telegraph  Company,  which 
shall  come  to  his  hands,  whether  the  same  shall  be 
paid  or  delivered  to  him  by  said  Atlantic  and  Pacific 
Telegraph  Company,  to  be  disbursed  or  used  for  it& 
account,  or  shaU  be  received  by  him  from  other  per- 
sons for  the  use  and  benefit  of  said  Atlantic  and 
Pacific  Telegraph  Company,  or  shall  come  to  his  hands 
in  any  other  manner." 

It  is  admitted  that  William  E.  Barnes,  at  the  time 
of  his  discharge,  viz.,  March  24,  1874,  was  indebted  to 
the  plaintiff  on  account  of  moneys  which  had  come  to 
his  hands  during  his  employment,  in  the  sum  of  two 
hundred  and  sixty-nine  dollars  and  sixty-seven  cents. 

The  defendants  insist,  however,  that  they  are  not 
liable  beyond  the  sum  of  fifteen  dollars  and  ninety- 
two  cents,  because  on  January  30,  1874,  William  E. 
Barnes  was  in  default  to  the  plaintiff  in  the  sum  of 
fifteen  dollars  and  ninety-two  cents,  of  which  plaintiff 
had  knowledge,-  but  of  which  fact  plaintiff  gave  no 
notice  to  the  defendants,  and  because  the  employment 
of  William  E.  Barnes  was  continued  with  such  knowl- 
edge until  his  default  amounted  to  two  hundred  and 
sixty-nine  dollars  and  sixty-seven  cents. 

In  my  judgment  the  defendants'  claim  is  well 
founded. 

It  is  undoubtedly  true,  as  plaintiff  claims,  that  the 
undertaking  of  the  defendants  is  absolute  by  the 
express  terms  of  the  instrument.  In  such  case  the 
rule  in  this  State  has  always  been  that  when  one  guar- 
antees the  act  of  another,  his  liability  is  equal  to  that 
of  his  principal,  and  that  he  is  not  entitled  to  notice  of 
the  principal's  default  as  a  condition  precedent  to  the 
bringing  of  an  action  against  him,  unless  the  contract 
expressly  provides  for  such  notice.  If  the  guarantor 
intends  to  insist  on  such  notice,   he  must  expressly 
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make  it  a  condition  of  his  contract  (Union  Bank  of 
Louisiana  v.  Coster,  1  Sand/.  662,  affirmed  in  3  iV^.  Y. 
203 ;  Allen  v.  Rightmere,  20  Johns.  366  ;  Donglass  v. 
Rowland,  24  Wend.  36  ;  Smith  v.  Dann,  6  Hilly  544 ; 
Sterns  v.  Marks,  35  Barb.  665  ;  Heebner  v.  Townsend, 
8  Abb.  238 ;  East  Eiver  Bank  o.  Rogers,  7  Bosw.  493  ; 
Brown  v.  Cartiss,  2  iT.  Y.  226). 

So  it  may  also  be  conceded  that,  even  where  a 
different  rule  prevails,  as  for  instance  in  the  courts  of 
the  United  States,  all  that  the  law  requires  is  that  the 
guarantor  shall  have  reasonable  notice  of  the  failure  of 
the  principal  debtor  and  of  the  intention  of  the  guar- 
antee to  enforce  the  guaranty.  AVhat  that  notice 
should  be,  or  when  it  should  be  given,  is  not  settled, 
as  it  is  by  the  law  merchant  in  the  case  of  an  indorser 
of  negotiable  paper,  and  consequently  the  question  of 
reasonable  time  is  left  to  be  varied  according  to  the 
facts  of  each  particular  case.  The  rule  to  be  ded  need 
from  the  authorities  upon  this  point,  is  that  the  guar- 
antor, though  entitled  to  notice,  can  not  defend  him- 
self by  the  want  of  it,  unless  the  notice  and  demand 
have  been  so  long  delayed  as  to  raise  a  presumption 
of  waiver  or  of  payment,  or  unless  he  can  show  that 
he  has  lost  by  the  delay  opportunities  for  obtaining 
securities,  which  a  notice,  or  an  earlier  notice,  would 
have  given  him.  Under  the  operation  of  this  rule  a 
very  brief  delay  has  sometimes  been  held  fatal  to  the 
claim  of  the  guarantee,  if  it  appeared  that  the  notice 
could  easily  have  been  given,  and  that,  if  given,  it 
would  have  saved  the  guarantor  from  loss.  But  in 
every  such  case  the  proof  showed  that  actual  negli- 
gence had  caused  actual  injury. 

And  finally  it  may  be  conceded  that  a  surety  does 
not  j)0S8ess  the  right  to  debar  the  principal  debtor 
from  all  favor  or  indulgence.  It  was  once  uncertain 
whether  a  forbearance  of  the  debt  did  not  discharge 
the  surety.     But  it  is  now  well  settled  that  a  mere  for- 
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bearance  leaving  to  the  creditor  the  power  of  putting 
his  claim  in  suit  at  any  time,  does  not  have  this  effect. 
In  no  case  is  a  surety  discharged  by  mere  laches  of 
the  creditor,  unless  after  a  request  to  prosecut.e  the 
principal  (Looney  v.  Hughes,  26  iT.  T.  614 ;  Remsen 
D.  Beekman,  25  Id.  552  ;  Schroeppell  v.  Shaw,  3  Id. 
446  ;  Albany  Dutch  Church  v.  Vedder,  14  Wend.  165). 
And  such  request  imposes  no  absolute  duty  upon  the 
creditor  to  proceed  at  once,  if  delay  is  consistent  with 
good  faith  (Black  River  Bank  v.  Page,  44  iT.  Y.  453). 

But  these  several  propositions  which  have  been 
advanced  by  the  plaintiff,  though  true  as  abstract  pro- 
positions of  law,  do  not  touch  the  real  question  pre- 
sented by  the  exceptions  in  this  case. 

A  guaranty  of  the  fidelity  of  a  servant  is  to  be  pre- 
sumed as  founded  on  the  trustworthiness  of  the  servant 
so  far  as  that  was  known  to  the  contracting  parties  at 
the  time  of  the  contract.  Any  concealment,  inconsis- 
tent with  good  faith,  practiced  by  the  employer  upon 
the  surety  at  the  time  of  the  making  of  the  contract, 
has  the  effect  of  releasing  the  latter ;  and  one  of  the 
reasons  usually  given  for  so  holding,  is  that  it  is  only 
reasonable  to  suppose  that  the  fact  so  concealed,  if 
known  to  the  surety,  must  necessarily  have  influenced 
his  judgment  as  to  whether  he  would  have  entered  into 
the  contract  or  not.  If  this  doctrine  is  sound,  and  it  is 
not  only  sound,  but  is  established  law,  it  seems 
equally  reasonable  to  suppose  that  it  never  could 
have  entered  into  the  contemplation  of  the  parties 
that,  after  the  servant's  dishonesty  in  the  service 
had  been  discovered,  the  guaranty,  though  on  its  &ce 
a  continuing  one,  should  continue  to  apply  to  the 
servant's  future  conduct,  when  the  master  chose  for 
his  own  pnrpose  to  continue  the  servant  in  his  employ, 
without  the  knowledge  or  assent  of  the  surety.  If 
the  obligation  of  the  surety  is  continuing,  the  obliga- 
tion of  the  creditor  should  be  equally  so,  and  the 
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representation  and  understanding  on  which  the  con- 
tract was  originally  founded,  should  continue  to 
apply  to  it  during  its  continuance  and  until  its  termi- 
nation. 

This  will  still  more  strongly  appear,  when,  in  con- 
nection with  the  proposition  last  discussed,  it  is  con- 
sidered that  in  certain  cases  and  under  certain  circum- 
stances the  right  of  revocation  exists.  In  Parsons  on 
Contracts,  vol.  2,  p.  31,  the  rule  is  stated  as  follows : 
*'If  the  guaranty  be  to  indemnify  for  misconduct  of 
an  officer  or  servant,  this  promise  is  revocable,  provided 
the  circnmstances  are  such  that  when  it  is  revoked,  the 
promisee  may  dismiss  the  servant  without  injury  to 
liimself  on  his  failure  to  provide  new  and  adequate 
sureties."  It  was  for  this  reason,  that  in  Burgess  v. 
Eve.  (Law  Rep.,  13  J3q.  450),  Malins,  V.  C,  says  : 
* '  But  if  there  is  misconduct  on  the  part  of  the  person 
whose  fidelity  is  guaranteed:  for  instance,  if  a  man 
guarantees  that  a  collecting  clerk  shall  duly  account 
for  all  moneys  received  by  him,  and  that  a  collecting 
clerk  is  found  to  have  embezzled  his  employer's  money, 
reason  requires  that  the  man  who  entered  into  the 
guaranty,  because  he  believed  the  person  to  be  of  good 
character,  when  he  finds  that  he  is  not  so,  and  not  to 
be  trusted,  should  have  the  power  of  saying :  '  I  now 
withdraw  the  guaranty  I  gave  you  ;  I  give  you  full 
notice  not  to  trust  him  any  more.'  Notwithstanding 
all  that  has  been  said,  I  am  clearly  of  opinion,  that  a 
person  who  has  entered  into  such  a  guaranty,  and 
who  is  therefore  responsible  for  the  person  whose 
fidelity  is  guaranteed,  has  a  right  to  withdraw  from 
that  guaranty,  when  that  person  has  been  proved 
guilty  of  dishonesty."  He  afterwards  proceeds :  '^  My 
opinion  is — and  I  have  no  hesitation  in  expressing  it 
— ^that  a  person  who  gives  a  gnai'anty,  would  have  a 
right  to  say  to  the  person  taking  it,  '  You  will  continue 
iit  your  own  peril  to  employ  the  person  on  whose 
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behalf  I  gave  the  guaranty,  provided  that  the  clerk  or 
other  person  has  been  guilty  of  embr^zzleinent  or  gross 
misconduct,  or  has  turned  out  to  be  unworthy  of  the 
confidence  reposed  in  him  by  the  person  giving  the 
guarantee  for  him.'  If  the  employer,  under  such  cir- 
cumstances, refused  to  give  the  guarantee  up,  the 
person  giving  it  would  have  a  right  to  file  a  bill  in  this, 
court,  and  in  my  opinion  would  succeed  in  the  contest, 
because  the  court  would  direct  the  bond  to  be  delivered 
up  to  be  canceled.  And  I  think  that  is  only  what 
good  sense,  propriety,  and  fair  dealing  between  man 
and  man  would  dictate." 

This  opinion,  though  not  necessary  for  the  decision 
of  the  case  before  the  Vice-Ohancellor,  was  adopted 
(as  founded  on  equity  and  good  sense)  by  the  court  of 
queen's  bench  in  Phillips  v.  Foxall  (3  JEng.  H.  272  ; 
S.  C*.  7  Law  R.  Q.  B,  666),  which  was  a  case  almost 
identical  in  its  legal  aspects  with  the  case  at  bar. 

In  that  case  it  was  distinctly  held,  after  an  ex- 
amination of  many  authorities,  that  *'  in  case  of  a  con- 
tinuing guaranty  for  the  honesty  of  a  servant,  if  the 
master  discovers  that  the  servant  has  been  guilty  of 
acts  of  dishonesty  in  the  course  of  the  service  to  which 
the  guaranty  relates,  and  if,  instead  of  dismissing  the 
servant,  as  he  may  do  at  once  and  without  notice,  he 
chooses  to  continue  in  his  employ  a  dishonest  servant, 
without  the  knowledge  and  consent  of  the  surety,  ex- 
press or  implied,  he  can  not  afterwards  have  recourse 
to  the  surety  to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the  subse- 
quent service."  As  to  the  alleged  right  of  revocation 
the  court  of  queen's  bench  came  to  the  following  con- 
clusion :  *'  The  discharge  of  the  surety  in  the  present 
case  seems  to  us  to  arise  rather  out  of  the  nature  and 
equity  of  the  contract  between  the  parties  than  upon 
any  assumed  right  of  revocation.  We  think  the  surety 
is  discharged  unless  he  assents  or  agret»s,  after  he  has 
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had  knowledge  of  the  dishonesty,  tbat  the  guaranty 
shall  hold  good  for  the  subsequent  service ;  but,  as  a 
revocation  of  the  guaranty  as  soon  as  the  dishonesty 
has  come  to  his  knowledge,  will  be  the  best  evidence 
of  dissent,  whether  his  discharge  from  the  contract  is 
founded  on  express  rei^ocation  or  want  of  assent  after 
notice  of  the  dishonesty,  seems  rather  a  question  of 
words  than  of  substance." 

The  present  case  is  within  the  limitation  of  the  rule 
laid  down  by  Parsons  as  above  stated,  and  in  all 
respects  covered  by  the  decision  in  Phillips  t.  Foxall. 
When  on  January  30, 1874,  the  plaintiff  became  fully 
aware  that  William  E.  Barnes  was  in  default  to  the 
extent  of  fifteen  dollars  and  ninety-two  cents,  good 
feith  and  the  true  intent  and  meaning  of  the  contract 
of  guaranty  required  either  that  William  E.  Barnes 
should  be  dismissed,  or  that  notice  of  the  defalcation  be 
given  to  the  defendants.  True,  they  were  bound  to  the 
extent  of  that  defalcation  without  any  notice  whatever. 
But  it  is  equally  true,  that  after  a  breach  of  the  con- 
tract of  guaranty  had  once  taken  place  and  a  liability 
had  once  attached  under  it,  which  the  defendants  then 
and  there  had  the  right  to  terminate  and  discharge  by 
payment,  the  plaintiff  could  not,  by  a  suppression  of 
the  fact  of  an  existing  defalcation,  keep  the  guaranty 
alive  and  continuing  so  as  to  cover  possible  future 
contingencies  not  contemplated  by  the  original  con- 
tract. "It  is  the  clearest  and  most  evident  equity " 
(says  Lord  Loughborough,  in  Eees  v.  Berrington,  2 
Ves.  640)  "not  to  carry  on  any  transaction  without 
the  knowledge  of  him  (the  surety)  who  must  necessa- 
rily have  a  concern  in  every  transaction  with  the  prin- 
cipal debtor.  You  can  not  keep  him  bound  and  trans- 
act his  affairs  (for  they  are  as  much  his  as  your  own), 
without  consulting  him.  You  must  let  him  judge 
whether  he  will  give  that  indulgence  contrary  to  the 
nature  of  his  engagement." 
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The  case  of  Pittsburgh,  Fort  Wayne  &  Chicago  R. 
R.  Co.  ?;.  Schaeffer  (8  Am.  Law  Reg.  N.  S.  110),  differs 
in  many  essential  particulars  from  the  case  at  bar.  It 
was,  as  stated  by  the  court,  a  case  of  simple  indul- 
gence and  forbearance,  and  that  under  circumstances 
which  were  not  such  as  to  call  for  any  extraordinary 
diligence.  The  corporation  itself  bad  no  knowledge 
of  previous  defalcations  and  it  was  for  this  reason 
that  Sharswood,  J.,  held,  "The  fact  that  there  were 
other  unfaithful  officers  and  agents  of  the  corpora- 
tion who  knew  and  connived  at  his  (the  principal 
debtor's)  infidelity,  ought  not  in  reason,  and  does  not 
in  law  or  equity  relieve  them  (the  sureties)  from  the 
responsibility  for  him.  They  undertake  that  he  shall 
be  honest,  though  all  around  him  are  rogues.  Were 
the  rule  different,  by  conspiracy  between  the  officers 
of  a  bank,  or  other  moneyed  institution,  all  their  sure- 
ties mip'ht  be  discharged." 

The  People  v.  Berner  (13  Johns.  382),  and  Albany 
Dutch  Church  v.  Vedder  (14  Wend.  169),  also  differ  for 
about  the  same  reason.  They  merely  hold  that,  in 
the  absence  of  actual  knowledge,  mere  negligence  on 
the  part  of  the  creditor,  however  long  continued,  will 
not  discharge  the  sureties. 

The  admission  made  in  the  present  case,  is  that 
the  plaintiff's  corporation  had  knowledge  of  the  first 
default  of  fifteen  dollars  and  ninety-two  cents,  and  that 
with  such  knowledge  the  employment  of  William  E. 
Barnes  was  continued  until  his  default  amounted  to 
two  hundred  and  sixty-nine  dollars  and  sixty-seven 
cents.  The  word  ''  default ''  was  used  to  raise  a  ques- 
tion of  law  and  to  obtain  a  ruling  thereon.  It,  there- 
fore, did  not  mean  an  innocent  default,  and  as  the 
court,  in  making  the  ruling,  in  effect  held  that  the 
first  default^  no  matter  how  grave  or  fraudulent,  did 
not  exonerate  the  sureties,  it  is  too  late  to  urge  on 
appeal  for  the  first  time  that  the  default  meant  might 
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have  been  an  innocent  one.  The  defendants  are  there- 
fore not  liable  beyond  the  snra  of  fifteen  dollars  and 
ninety-two  cents,  except  upon  proof  of  their  assent, 
witli  knowledge  of  the  facts,  to  the  continuance  of  the 
employment  after  the  first  defalcation.  Such  assent, 
f  given,  would  have  revived  and  continued  their  lia- 
bility. For  it  is  well  established  that  a  surety,  after 
he  has  been  discharged  from  his  contract  by  the  act 
of  the  creditor,  may  revive  his  liability  by  a  subse- 
quent promise  or  assent  (Mayhew  v.  Crickett,  2  Swan. 
185 ;  Smith  v.  Winter,  4  M.  &  W.  454). 

No  such  proof  having  been  given  by  the  plaintiflT, 
defendants'  exceptions  should  be  sustained,  the  verdict 
should  be  set  aside,  and  a  new  trial  ordered,  with  costs 
to  defendants  to  abide  the  event.  But  in  case  the 
plaintifl'  elect  to  consent  to  a  reduction  of  the  verdict 
to  fifteen  dollars  and  ninety-two  cents  and  interest, 
plaintiflT  may  have  final  Judgment  for  that  amount. 
In  such  case  the  defendants  are  entitled  absolutely  to 
the  costs  of  the  general  term. 
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GEORGE  N.  WESTON  and  others,  Plaintiffs  and 
Respondents,  v.   FREDERICK   O.   KETCHAM 

AND  OTHERS,  DEFENDANTS  AND  APPELLANTS. 

'* PEPPER'S  SIGNAL  OIL." 

L    TRUSTEE.    IMPLIED  TRUST. 

1.  Partners.  When  one  partner,  during  the  partnership,  negoti- 
ates respecting,  and  obtains  the  exdudvs  use  of  a  right  in  which 
the  firm  was  interested,  he  will  be  declared  to  hold  such  use  in  trust 
for  the  firm, 

a.  Trade-mark.    Principlb  applied  to  it. 

1.  When  a  firm  under  a  contract  with  the  owner  has  the 
right  to  the  exclusive  use  of  a  trade-mark,  and  during  the 
partnership  one  of  the  firm  enters  into  an  agreement  with 
the  owner,  whereby  the  previous  contract  is  cancelled  and 
a  new  one  made,  giving  to  such  member  the  exclusive  use 
of  the  trade-mark  for  a  certain  number  of  years,  on  certain 
conditions,  and  at  the  end  of  that  term  the  conditions  hav- 
ing been  performed,  the  sole  and  exclusive  right  and  title 
to  the  trade-mark. 

Held, 
that  such  partner  took  and  held  the  contract,  and  all 
the  rights  and  interests  given  thereby,  as  trustee  for  the 
firm. 
n.  RATIFICATION  BY  ACQUIESCENCE. 
1.  Forced  AcquiEscENCB  will  not  operate  as. 
1.  In  the  trade-mark  case  above  put  the  other  partners  after 
knowledge  of  the  contract  made  by  their  copartner,  expressed 
their  disapprobation,  but  did  not  immediately  resort  to  their  legal 
remedy,  and  notwithstanding  the  act  of  their  copartner  still 
continued  the  firm,  and  in  its  business  used  the  trade- mark,  and 
manufactured  under  it  as  before,  and  paid  to  the  owners  out  of 
the  firm's  funds  the  sums  stipulated  to  be  paid,  yet  it  appearing 
that  the  copartner  who  procured  the  contract  for  his  own  bene- 
fit alone  knew  the  secret  of  the  manufacture, 

Held, 
A  forced  acquiescence,  which  would  not  sustain  a  finding  of 
ratification. 
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1.  If  they  had  moved  in  the  matter  adversely,  they 
woald  in  asserting  their  remedy,  not  have  possessed  the 
knowledge  by  the  use  of  which  the  capital  employed  in 
the  manufacture  (all  of  which  was  contributed  by 
them),  might  be  made  remunerative. 
UL  TRADE-MARK. 

1.  KESTBAmmo  use  op,  what  not  cause  for. 
1.  Although  defendant  (;faM7u>^  hiKno  the  secret  of  the  manufacture, 
and  is  selling  under  the  trade-mark  an  article  different  from 
that  represented  by  it,  yet  (whatever  may  be  the  effect  of  these 
elements  in  other  c&sea)  no  cause  of  action  arises  therefrom  against 
him  in  favor  of  one  who  has  no  more  right  to  the  trade^mark  than 
he  has, 
IV.  TRIAL  BY  COURT. 

1.  Mode  of  reyiewino  decision. 
1.  Only  by  appeal  from  the  judgment  entered  on  such  decision,  or 
under  section  268  by  motion  at  general  term  for  a  new  trial. 
1.  Therefore  a  motion  on  a  case,  or  exceptions,  for  a  new  trials 
will  not  he  entertained  at  special  term. 
Per  Freedkan,  J.,  concurred  in  by  Cxtrtis,  J. 

Before  Prebdman  and  Ourtis,  J  J. 

Decided  February  1,  1875. 

Appeal  by  defendants  from  a  judgment,  and  from 
an  order  at  special  term,  denying  a  motion  for  a  new 
trial. 

The  action  was  commenced  in  March,  1874,  for  a 
perpetual  injunction  to  restrain  the  defendants  from 
using  a  trade-mark,  to  wit,  ''Captain  S.  Pepper's 
Extra  Signal  Oil,"  and  for  damages  for  their  alleged 
previous  wrongful  use  of  the  same. 

The  findings  of  the  judge  were  as  follows  : 
1.  That  Simeon  Pepper  in  his  life  time  with  the  aid 
of  his  wife  Abbie  A.  Pepper,  and  of  George  N.  Weston, 
one  of  the  plaintiffs,  experimented  for  the  purpose,  and 
succeeded  in  compounding  and  manufacturing  an 
illuminating  oil,  valuable  as  an  article  of  merchandise, 
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and  in  the  course  of  liis  business  as  a  inaiiufacturer  of 
and  dealer  in  that  and  othi*r  oils  at  tlie  citj^  of  New 
York,  sold  the  same  under  tlie  name  and  designation 
of  ''Pepper's  Signal  Oil,"  "Captain  Pepper's  Extra 
Signal  Oil,"  and  "Captain  S.  Pepper's  Extra  Signal 
Oil,'*  from  the  time  he  produced  the  same,  to  the  be- 
ginning of  the  year  1870. 

XL  That  about  the  last  mentioned  time,  said  Pepper 
formed  a  business  connection  with  the  defendant 
Ketcham,  whereby  he,  Pepper,  was  to  manufacture  the 
said  oil,  and  the  said  Ketcham  was  to  sell  the  same, 
and  the  profits  were  to  be  divided  equally  between 
them,  and  that  agreement  was  in  force  and  opemtion, 
tlie  oil  being  so  manufactured  by  Pepper  and  sold  by 
Ketcham  as  "Pepper's  Extra  Signal  Oil,"  until  the 
death  of  Pepper,  in  September,  1870,  up  to  which  time 
the  plaintiff  Weston  remained  in  Pepper's  employ,  and 
was  engaged  with  him  in  manufjicturing  said  oil. 

III.  Thaton  or  about  September  1,  1870,  the  plaintiff 
Weston  and  the  defendant  Ketcham,  entered  into  a 
written  agreement  for  a  co-partnership  between  them, 
under  the  firm  name  of  F.  O.  Ketcham  and  Company, 
to  deal  in  oils,  at  thecity  of  New  York,  in  which  agree- 
ment it  was  provided  that  Ketcham  should  furnish  the 
capital,  and  Weston  should  devote  his  time,  knowl- 
edge and  skill,  to  the  manufacture  of  "Pepper's 
Signal  Oil,"  and  other  oils,  the  terms  of  which  co- 
partnership, were  equal  as  to  division  of  profits  and 
liability  for  losses,  and  at  the  same  time  they,  as  such 
co-partners,  entered  into  an  agreement  with  Abbie  A. 
Pepper,  afore-mentioned,  the  widow  of  Captain  S. 
Pepper,  by  which  they  agreed  to  pay  to  her  one-tenth 
part  of  the  net  profits  of  their  whole  business,  in  con- 
sideration that  she  should  and  would  give  to  them  as 
long  as  said  agreement  lasted,  the  exclusive  use  of  all 
her  right,  title,  and  interest,  in  and  to  the  use  of  the 
II  w  M^  her  husband  as  a  trade'mark  upon  the  said 
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signal  oil,  so  to  be  manufactured  by  Weston  in  their 
said  business,  and  not  to  impart  to  any  one  the  secret 
of  said  manufacture. 

And  the  said  co-partnership  thus  formed,  and  tne 
continuation  tliereof  hereinafter  mentioned,  then  used 
the  following  device  as  a  trade-mark,  under  which  they 
vended  the  ^^aid  oil  so  manufactured,  except  that 
the  word  '*Sole"  was  invariably  printed  before  the 
word  '^  manufacturers,"  to  wit : 

-  * 


X 

y 


tEXTRA  SIGNAL  OIL 

\  r.O.KETCHAM  &  C°-f 

\  .  MANUFACTURERS  * 

IV.  That  on  or  about  July  1,  1871,  the  plaintiff 
Piske  became  a  member  of  the  said  co-partnership  firm 
of  F.  O.  Ketcham  &  Co.,  being  admitted  thereto  upon 
t»qual  terms,  as  to  profits  and  losses,  with  the  other  two 
CO- partners,  but  the  said  agreement  with  the  said 
AbbieA.  Pepper,  was  not  then  changed,  nor  were  the 
duties  of  said  Weston  in  respect  to  his  manufacture 
of  said  signal  oil. 

V.  That  on  or  about  January  1,  1872,  the  said 
agieement  between  the  co-partnership  firm  of  F.  O. 
Ket<jham  &  Company,  and  said  Abbie  A.  Ptpper, 
afore-mentioned  was  cancelled,  and  a  new  agreement  iu 
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writing  was  entered  into  by  and  between  her  and  the 
plaintifE  Weston,  as  parties  thereto,  in  and  by  which, 
for  the  consideration  of  one  hundred  and  fifty  dollars, 
to  be  paid  in  equal  monthly  instalments  during  a 
period  of  five  years  thence  next  ensuing,  she,  the  said 
Abbie  A.  Pepper,  agreed  to  allow  to  said  Weston,  or  to 
any  firm  of  which  he  then  was  or  might  become  a  mem- 
ber, the  exclusive  use  of  the  name  of  Captain  Simeon 
Pepper,  in  the  manufacture  of  signal  oil,  as  a  trade- 
mark, and  that  at  the  end  of  said  five  years,  pro- 
vided said  Weston  should  faithfully  keep  said  agree- 
ment, she,  said  Abbie  A.  Pepper,  would  render  and 
yield  up  to  him  the  said  trade-mark  for  his  own  use, 
benefit,  and  behoof  forever. 

YI.  That  said  agreement  directly  upon  its  execu- 
tion came  to  the  knowledge  of  the  said  Piske,  and  said 
Ketcham,  and  they  each  severally  ratified  the  same,  and 
thenceforth  all  the  time  of  the  subsequent  continuance 
of  the  said  co-partnership  .of  P.  O.  Ketcham  &  Com- 
pany, composed  of  said  Frederick  O.  Ketcham,  George 
N.  Weston,  and  Thomas  P.  Fiske,  as  co-partners,  they 
paid  the  said  monthly  instalments,  and  had  and  used 
in  their  business  said  trade-mark,  as  hereinbefore  set 
forth. 

VII,  That  said  co-partnership,  last  aforesaid,  con- 
tinued to  February  20,  1874,  when  by  written  articles 
of  agreement  the  same  was  dissolved,  the  said  Weston 
&  Fiske,  parties  on  the  one  part,  and  the  said  Ketcham 
party  on  the  other,  specially  retaining  and  reserving 
any  right  or  rights  either  party  had  in  or  to  said  trade- 
mark and  its  use. 

VIII.  That  on  or  about  the  said  February  20, 
1874,  the  plaintiff's  entered  into  a  co-partnership  under 
the  firm  name  of  Weston  &  Fiske,  as  manufacturers 
and  dealers  in  oils,  at  the  city  of  New  York,  and 
specially  as  manufacturers  and  vendors  of  said  signal 
oil,  and  have  manufactured  and  sold  the  same  and 
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thence,  hitherto,  need  the  said  device  or  trade-mark  a 
foUowa,  to  wit; 


EXTRA  SIGNAL  OIL; 

Weston  &  Fisk,  ; 

\  BOLEUAHtl£&CTini£RS  t 


>f^Ytf« 


IX.  That,  on  or  about  the  same  day,  the  defendants 
entered  into  a  co-partnership  under  the  firm  name  and 
style  of  P.  O,  Ketcham  &  Conapauy,  as  dealers  in  oil, 
and  thereupon  gave  out  to  the  public  and  represented 
themselves  as  dealers  in  Capt.  S.  Pepper's  "Extra 
Signal  Oil,"  and  held  themselves  forth  as  manu- 
facturers and  vendors  of  said  oil. 

S.  That  at  and  after  the  time  of  the  death  of  said 
Oaptain  Simeon  Pepper,  no  person  had  any  knowledge 
of  the  ingredients  composing  said  signal  oil,  or  the 
mode  of  compounding  them,  or  the  means  by  which 
the  complete  article  was  produced,  except  the  said 
George  N.  Weston  and  the  said  Abbie  A.  Pepper,  and 
they  had  not,  nor  had  either  of  them,  imparted  said 
knowledge  at  any  time  previous  to  the  commencement 
of  this  action. 

XI.  That  said  defendants  have  not,  nor  did  they  or 
either  of  them  ever  have  knowledge  of  the  several  in- 
gredients, proportions,  and  processes  necessary  to  be 
known  to  manufacture  the  genuine  article,  heretofore 
and  now  known  as  "Capt.  S.  Pepper's  Extra  Signal 
Oil." 

XII.  That  since  the  said  February  20,  1874,  to  the 
time  of  the  trial,  the  defendants  have  been  manufac- 
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taring  and  vending  an  oil  which  they  have  falsely- 
called,  by  the  name  "  Capt.  S.  Pepper's  Extra  Signal 
Oil,"  and  have  falsely  represented  such  oil,  to  deaif*rs 
therein  and  buyers  thereof  and  the  public,  as  the 
genuine  manufacture  heretofore  known  by  and  sold 
under  the  said  name  and  device  or  trade-mark,  and 
that  they  have  sold  the  same  under  and  with  the  label 
in  manner  following  to  wit : 


lE}CrRA  SIGNAL  OIL  ^ 


■\F.O.KETCHAM&Ce.« 

\  .  MANUFACTURERS  * 


^•x.jc.*.^** 


XIII.  That  such  wrongful  actings  and  doings  on 
the  part  of  the  defendants  caused  loss  and  damage  to 
the  plaintiffs. 

And  I  do  find  as  my  conclusions  of  law  : 

I.  That  the  defendant  Ketcham,  has  not  and  never 
has  had  any  exclusive  right  to  the  use  of  said  trade- 
mark, and  that  the  defendants  have  no  right  or  title  in 
or  to  the  said  trade-mark,  or  device,  or  to  the  use  there- 
of or  to  the  name  of  said  Simeon  Pepper,  or  to  any 
part  thereof. 

II.  That  the  plaintiffs  are  entitled  to  the  exclusive 
use  of  the  device  and  trade-mark  as  now  and  hereto- 
fore used  by  them  in  and  about  their  business  of  man- 
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ufacturing  and  selling  the  oil,  commonly  heretofore 
and  now  known  and  called  "Capt.  S.  Pepper's  Extra 
Signal  Oil,"  or  ''Pepper's  Signal  Oil,"  and  the  exclusive 
use  of  the  name  ''Captain  S.  Pepper,"  on  any  manu- 
facture of  oil,  and  to  all  parts  of  said  name. 

III.  That  the  plaintiffs  are  entitled  to  judgment  en- 
joining and  restraining  the  defendants  and  each  of 
them  as  prayed  for  in  the  complaint,  and  in  accord- 
ance with  these  findings  and  conclusions. 

rV.  That  the  defendants  shall  upon  oath,  deliver 
up,  under  the  direction  of  a  referee,  to  be  appointed 
by  the  court,  all  labels,  devices  and  marks  and  mat^^- 
rials,  for  making  or  printing  such  labels  and  devices, 
now  in  the  possession  or  under  the  control  of  the 
defendants,  bearing  the  name  of  Capt.  S.  Pepper,  or 
any  part  of  said  name,  as  designating  any  manufac- 
ture or  pretended  manufacture  of  oil  or  other  illumin- 
ating substance. 

V.  That  the  plaintiffs  by  reason  of  the  wrongful 
acts  of  the  defendants  have  sustained  damages  which 
should  be  ascertained  by  a  referee  to  be  appointed  by 
the  court,  to  the  end  that  upon  the  coming  in  of  his 
report,  final  judgment  shall  be  entered  in  this  action 
for  the  relief  hereby  adjudged  to  the  plaintiffs,  as  well 
as  for  such  damages,  if  any,  reported  by  said  referee, 
together  with  the  costs  of  this  action,  and  costs  of  any 
reference  pursuant  to  these  findings  and  conclusions. 

VI.  That  the  plaintiffs  are  entitled  to,  and  I  do  order 
judgment  accordingly,  dated  June  16,  1874. 

The  following  opinion  was  delivered  at  special  term : 
Spieb,  J. — The  action  is  brought  against  the  de- 
fendants for  violating  the  plaintiffs*  trade-mark,  con- 
sisting of  a  circular  label  or  stamp,  marked  and  letters 
"  Captain  S.  Pepper's  Extra  Signal  Oil."  An  arrange- 
ment had  been  made  by  which  the  parties,  plaintiffs 
^nd  defendants,  had  jointly  as  copartners,  manufac- 
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tured  this  oil  and  the  factory  was  known  and  pub- 
lished, *^F.  O.  Ketcham  &  Co.,  Manufacturers."  The 
defendants  claimed  not  only  tx)  have  knowledge  of  the 
secret  process  of  making  the  oil,  but  also  that  they,  in 
their  arrangement  with  the  plaintiffs  and  the  original 
inventors  for  carrying  on  the  business,  had  made  a 
contract  by  which  they  had  the  right  to  use  the  trade- 
mark, and  were  in  fact  owners  of  it  and  the  secret. 

After  the  dissolution  the  defendants  continued  to 
make  what  they  called  "Captain  Pepper's  Extra 
Signal  Oil,"  and  to  use  the  trade-mark. 

The  plaintiffs  brought  their  suit  to  restrain  defend- 
ants, by  injunction,  claiming  that  they  were  the  pro- 
prietors of  the  trade-mark,  and  were  alone  possessed 
of  the  secret  process  of  manufacturing  the  oil,  and 
alleging  that  the  defendants  were  making  a  spurious 
article  and  selling  it  in  the  market  for  the  genuine 
oil. 

The  co-partnership  arrangement  made  by  the  par- 
ties, was  for  the  purpose  of  carrying  on  the  business  of 
making  and  selling  this  oil. 

The  compounding  the  ingredients  was  by  arrange- 
ment exclusively  intrusted  to  the  plaintiffs  as  their 
special  business  in  the  copartnership,  while  the  selling 
of  the  oil,  and  other  labor  necessary  to  create  a  market, 
and  the  taking  all  necessary  steps  in  preparing  it  as 
merchandise  merely,  was  the  defendants'  department. 

I  have  no  difficulty  in  finding  that  the  issues  in  the 
pleadings  have  been  clearly  made  out  by  the  evidence 
in  favor  of  the  plaintiffs,  and  that  they  are  entitled  to 
the  judgment  asked  for  in  the  complaint. 

Frank  Warner  Angela  attorney,  and  of  counsel  for 
appellants,  among  other  things  urged ; — I.  Weston 
took  the  trade-mark  as  trustee  of  the  firm  (Mitchell  t?. 
Read,  61  Barh.  310 ;  Colly,  on  Part.  %  179 ;  Smith 
Merc.  L.  54  ;    Featherstonhaugh   «.  Penwich,  17  Vt^ 


WBSTON  V.  KETCHAM.  QS 

Respondents*  points. 

298;  Pawcett  v.  Whitehouse,  1  Buss,  cfe  Mpl.  132; 
Rnssel  v.  Austwich,  1  Linn.  52 ;  Colly,  on  Part. 
§  182  ;  1  Sto.  Eq,  Jut.  §§  468,  623  ;  Kelly  z>.  Greenleaf, 
3  Story^  93 ;  Keech  v.  Sanford,  1  Lead.  Cas.  JBJq. 
92). 

II.  The  doctrine  of  Vigilantibus  et  nxm  dormienti- 
bus  equitas  subvenii^  does  not  apply.  It  only  applies 
where  a  party  being  apprised  of  the  act  about  to  be 
done,  slumbers  on  his  rights ;  for  the  betrayal  of 
confidence  reposed,  the  skillful  lulling  to  rest  of  the 
intended  victim,  the  adroit  closing  of  every  avenue 
through  which  apprehension  might  enter,  whether  this 
be  done  by  words  or  by  "expressive  silence"  are  the 
ear-marks  of  successful  fraud  the  world  over ;  and  a 
court  of  equity,  should  it  make  such  a  perverse  appli- 
cation of  one  of  its  fundamental  maxims,  would  be- 
come the  efficient  ally  of  the  vigilant  wrongdoer,  prove 
recreant  to  its  past  history  and  the  principles  on  which 
its  very  jurisdiction  rests. 

III.  Having  shown  that  this  agreement  with  Mrs* 
Pepper  was  taken  by  Weston,  as  trustee  of  the  firm, 
the  next  question  is,  what  becomes  of  the  trade-mark  on 
the  dissolution  of  the  firm  ?  On  dissolution  of  a  part- 
nership, each  of  the  partners  has  the  right,  in  the 
absence  of  a  stipulation  to  the  contrary,  to 
use  the  trade-mark  (Banks  v.  Gibson,  34  Beav.  566  ;. 
Smith  V.  Everett,  29  Id.  446  ;  Johnson  v.  Hillsley,  2  D. 
J,  <fe  5.  446  ;  Comstock  v.  Moore,  18  How.  Pr.  421\ 

A.  J.  Perry^  attorney  and  of  counsel  for  respond- 
ent, urged  ; — I.  The  exclusive  right  to  the  use  of  the 
trade-mark  described  in  the  complaint  is  shown  by  the 
evidence  of  the  plaintiffs.  Vide  opinion  of  the  court ; 
finding  of  fact ;  conclusions  of  law. 

II.  Ketcham  recognized  and  acquiesced  in  the 
knowledge  of  the  secret  and  proprietary  interest  of 
Weston  and  Mrs.  Pepper  to  the  trade- mark. 
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By  the  Court.  —  Curtis,  J. — To  sustain  this 
action,  the  plaintiff  must  establish  an  exclusive  right 
to  use  the  alleged  trade-mark  in  question.  The  plain- 
tiffs claim  that  through  one  of  them,  George  N.  Wes- 
ton, they  possess  such  exclusive  right. 

The  plaintiff  Weston,  testified  at  the  trial,  that 
about  September  1,  1870,  he  made  an  arrangement  with 
Mrs.  Pepper  that  she  was  to  have  ten  per  cent,  of  the 
gross  profits  of  the  manufacture  of  this  oil,  by  the 
firm,  consisting  of  the  defendant,  Ketcham,  and  him- 
self, for  the  use  of  her  husband's  name;  that  he  was 
to  make  it,  and  the  firm  have  the  benefit  of  it.  Subse- 
quently about  January  1,  1872,  and  after  the  plaintiflT 
Fiske  became  a  member  of  the  firm,  and  the  firm  hav- 
ing paid  the  ten  per  cent,  to  Mrs.  Pepper,  a  new  agree- 
ment was  made  between  the  plaintiff  Weston  and  Mrs. 
Pepper,  by  which  Mrs.  Pepper  allowed  the  plaintiff 
Weston,  or  any  firm  of  which  he  may  be,  or  become  a 
member,  as  he  may  desire,  the  exclusive  use  of  the 
trade-mark,  on  paying  to  her  for  five  years  one  hun- 
dred and  fifty  dollars  per  annum,  and  on  punctual 
payment  at  the  end  of  five  years,  she  covenanted  to 
render  and  yield  up  the  trade-mark  for  his  own  use 
forever. 

The  evidence  of  the  plaintiff  Fiske  in  respect  to  this 
new  agreement,  was  as  follows : 

^'  Q.  What  conversation  was  had  between  yourself, 
Ketcham  and  Weston,  in  regard  to  the  agreement 
which  should  be  made  for  the  firm's  benefit,  with  Mrs. 
Pepper  % 

' '  A.  We  were  anxious  to  have  an  agreement  made, 
and  wanted  the  best  one  possible. 

'*  Q.  What  instructions,  if  any,  did  you  give  to 
Mr.  Weston  before  he  went  to  Mrs.  Pepper  for  thie 
purpose  ? 

^^  A.    To  make  the  best  arrangement  possible. 

'  *  Q.    For  the  firm' s  benefit  \ 
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'*A.     Yes,  sir. 

*'  Q.     Did  he  comply  with  your  instructions  ? 

*^  A.     He  did." 

The  plaintiflF  Weston  testified,  "  It  was  talked  over 
between  ns  beforehand,  that  I  was  to  make  the  best 
arrangement  with  Mrs  Pepper-  that  I  could.'* 

"  Q.     He  instructed  you  to  do  it  ? 

*'A.     Yes,  sir. 

*'  Q.     Who  instructed  you  ? 

^'A.     F.  O.  Ketcham. 

' '  Q.  After  it  was  done,  did  he  know  what  was 
done  ? 

^'A.    He  did.'' 

On  his  cross-examination  he  further  testified,  as 
follows : 

"  Q.  You  went  to  her  while  a  jnember  of  the  firm 
of  F.  O.  Ketcham  &  Co.,  under  the  instruction  from 
your  partner  to  do  the  best  you  could  1 

**A.    Yes,  sir." 

The  defendant  Ketcham  testified  : 

'*  Q.  Why  was  the  change  made  from  ten  per  cent. 
to  the  sum  of  one  hundred  and  fifty  dollars  a  year  ? 
What  conversation,  if  any,  did  you  have  with  your 
co-partners  before  this  agreement  of  one  hundred  and 
fifty  dollars  was  entered  into  ? 

"  A.  Mr.  Fiske  suggested  that  we  should  have  a 
diflFerent  arrangement  with  Mrs.  Pepper,  and  we  talked 
the  matter  over  between  us,  and  came  to  a  definite 
sum.  Then  Mrs.  Pepper  called  on  us  several  tiines  at 
our  oflice  ;  had  conversation  with  Mr.  Fiske,  Mr.  Wes- 
ton and  myself,  relative  to  the  matter, — and  came  to  a 
<;onclusion  what  she  would  do.  She  then  left  us  and 
went  home.  We  then  talked  the  matter  over  between 
us,  and  agreed  between  us  to  give  her  so  much  money 
for  her  right,  title  and  interest  in  the  mark.  Mrs. 
Pepper  and  me  talked  the  matter  over,  and  we  had  sev- 
vn. — 5 
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eral  conversations  about  it.     I  don't  remember  all  the 
conversations. 

"  Q.     You  had  several  conversations  with  her  ! 

**A.    Yes,  sir. 

**  Q.     Where  ? 

'*A.    At  the  store. 

*'  Q.  About  what  time  1  before  the  agreement  was 
made  ? 

"  A.  This  conversation  was  held,  I  think,  in  the 
month  of  December,  1871. 

-    '*  Q.     Several  conversations  with  her  i    What  were 
those  about  ? 

' '  A.  About  this  name  —  this  trade-mark  —  this 
name. 

"  Q.     What  did  you  want  to  know  about  it  ? 

"A.  We  wanted  to  change  it  from  the  ten  per 
cent,  and  give  her  a  certain  sum  of  money,  for  so  many 
years. 

' '  Q.     Was  that  the  whole  of  it  ? 

**A.     Yes,  sir. 

*'  Q.  You  wanted  to  give  a  certain  sum  of  money, 
for  so  many  years,  at  the  expiration  of"  which  the 
trade-mark  should  belong  to  you  ? 

"  A.     No,  sir  ;  to  the  firm. 

"  Q.    You  wanted  to  buy  it  for  the  firm  ? 

"A.    Yes,  sir. 

*'  Q.  That  was  your  object  in  having  these  conver- 
sations with  Mrs.  Peipper  ? 

'*A.     Yes,  sir.'* 

The  question  arises  whether  upon  this  evidence 
which  is  undisputed,  the  agreement  of  January  1, 
1872,  made  between  the  plaintiff  Weston  and  Mrs. 
Pepper,  operate  as  a  matter  of  law  to  vest  the  right 
to  use  this  tl^de-mark  in  the  firm,  or  in  Weston  indi- 
vidually. It  will  be  observed  that  the  consideration 
for  it  was  paid  by  the  firm  out  of  the  moneys  of  the 
firm. 
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If  we  look  at  the  analogies  of  the  law,  as,  for  exam- 
ple, at  the  renewal  of  a  lease  by  a  partner  in  his  own 
name  which  had  been  originally  granted  to  the  co-part- 
nership, some  light  may  be  thrown  upon  the  effect  of 
the  transaction,  for  this  agreement  with  Mrs.  Pepper 
for  the  nse  of  the  trade-mark  for  five  years,  and  then 
conditionally  to  vest,  is  in  the  nature  of  a  lease  and 
the  same  controlling  principles  apply  to  it. 

In  Mitchell  v.  Read  (61  Barb.  810),  it  was  held, 
that  where,  before  the  expiration  of  a  co-partnership, 
one  partner,  without  the  consent  of  his  co-partner,  ob- 
tained a  new  lease  of  the  place  of  business  of  the  firm 
in  his  own  name,  to  commence  before  the  partnership 
ends,  such  lease  vested  in  the  lessee  as  trustee  for  the 
firm.  In  Burrill  v.  Bull  (3  San.  Ch.  15),  Sanfobd,  V. 
C,  thus  speaks  of  an  analogous  occurrence : 

"It  was  a  transaction  by  which  one  of  three  joint 
owners  of  a  lease,  deputed  by  his  associates  to  obtain 
its  renewal  for  the  common  benefit,  and  availing  him- 
self of  his  part  ownership  and  his  connection  witli  the 
property  to  obtain  such  renewal,  procured  it  in  his 
own. name,  %nd  attempted  to  shut  out  his  associates 
from  sharing  in  its  advantages.  It  is,  in  short,  an 
unmitigated  fraud,  against  which  courts  of  equity  have 
ample  jurisdiction  to  grant  relief." 

Courts  of  equity  have  inexorably  frowned  upon  the 
attempts  of  one  partner  to  secure  any  individual  ad- 
vantage in  transactions  entrusted  tp  him,  affecting  the 
rights  or  property  of  the  co-partnership.  He  is  held 
to  the  highest  accountability  as  an  agent,  and  the 
agency  is  one  that  in  every  commercial  community 
invokes  the  highest  confidence  and  responsibility,  and 
should  be  protected  by  every  safeguard. 

In  the  case  under  consideration,  the  plaintiff 
Weston  went,  at  the  request  of  his  co- partners,  to  make 
a  new  arrangement  as  to  what  should  be  paid  for  the 
future  use  of  the  trade-mark,  the  right  to  use  which 
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the  firm  already  possessed  on  payment  of  ten  per  cent, 
of  the  gross  profits.  It  is  undisputed  that  the  firm 
up  to  its  dissolution,  January  30,  1874,  paid  froni  its 
funds  the  annual  sum  to  be  paid,  under  the  agreement 
which  he  took  in  his  own  name.  If  the  law  is  to  be 
applied  to  this  transaction  upon  the  facts  as  they 
appear,  that  is  applied  to  similar  transactions  by  a 
partner  in  respect  to  taking  the  extension  of  the  firm's 
lease  in  his  own  name,  it  is  quite  certain  that  the  plain- 
tiff took  nothing  by  the  agreement,  except  as  trustee 
for  the  firm. 

But  there  are  considerations  urged  by  the  plaintiff, 
which,  it  is  claimed,  should  make  this  case  an  exception 
to  the  general  rule.  It  is  said,  and  so  found  by  the 
referee,  that  this  agreement,  upon  its  execution,  came 
to  the  knowledge  of  the  other  two  partners,  Fiske  and 
Ketcham,  and  that  they  severally  ratified  the  same. 

Fiske,  one  of  the  partners,  and  now  one  of  the  plain- 
tiffs, says  he  saw  and  read  the  paper  soon  after  it  was 
executed,  and  expressed  his  disapprobation,  and  then 
proceeds  to  testify : 

' '  When  the  paper  was  drawn  up  I  tlfbught,  feeing 
a  member  of  the  firm  of  F.  O.  Ketcham  &  Co.,  I  should 
have  an  interest  in  that  trade-mark  as  well  as  Weston, 
but  Mrs.  Pepper  declined  to  give  it  to  any  one  but 
Weston,  and  we  acquiesced  in  that,  to  pay  her  one 
hundred  and  fifty  dollars  a  year. 

''Q.  What  else  did  you  say  in  stating  your  dis- 
approbation } 

*'  A.    That  is  the  substance  of  it. 
^'Q.    Did  you  say  anything  to  Mr.  Ketobam  in 
regard  to  your  disapprobation  of  this  contract  \ 

"A.    I  did. 

^'  Q.    Please  state  what  that  was  t 

"  A.    General  disapprobation. 

*'  Q.    Why  did  you  disapprove  of  it  1 

"A.    I  thought  it  was  not  fair." 
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The  plaintiff  Weston  testifies : 

' '  Q.  What  remark  if  any  did  Mr.  Ketcham  make 
when  you  showed  him  that  agreement  1 

*  ''A.     I  don't  remember  whether  he  made  any  at 
the  time  I  showed  it. 

"  Q.    Did  he  make  any  afterwards  ? 

''A.    I  have  heard  him  make  a  great  many  since. 

"  Q.     In  regard  to  this  agreement? 

'*A.     Yes,  sir. 

''  Q.     What  was  the  substance  of  the  remark  % 

"A.  He  thought  I  ought  to  let  him  in  and  let  him 
have  an  equal  interest." 

On  his  cross-examination  he  testified : 

'*Q.  Did  you  say  anything  to  Messrs.  Fiske  and 
Ketcham  as  to  your  influence  with  Mrs.  Pepper  ? 

"  A.     I  probably  have  ;  I  don't  remember,  though. 

'*Q.  Did  you  state  to  them  that  you  thought, 
owing  to  your  influence,  you  could  make  the  best  bar- 
gain in  this  matter  ? 

"  A.  Probably  I  did ;  I  would  not  swear  that  I 
did." 

Albert  Johnson,  who  occupied  the  same  office  with 
the  firm,  testifies  in  respect  to  this  agreement : 

**  Q.  Do  you  remember  hearing  it  talked  about  by 
Mr.  Ketcham  and  his  co-partners  Fiske  and  Weston  ? 

''A.     I  do. 

''Q.  State  to  the  court  what  you  recollect  hearing 
him  say  on  the  subject  of  this  agreement  on  Mr. 
Ketcham  ? 

''A.  The  only  thing  I  remember,  and  I  can  not 
give  the  words  for  that,  Mr.  Ketcham  did  not  like  it, 
and  was  angry  because  the  paper  was  made  out  in  the 
name  of  George  N.  Weston  and  not  in  the  name  of  the 
firm. 

*'  Q-     What  did  he  say  in  reference  to  that  ? 

'*  A.  I  can  not  say  what  he  said  in  regard  to  thai. 
He  did  not  like  it." 
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The  evidence  is  uncontradicted  that  the  two  other 
partners  refused  to  approve  or  recognize  this  agreement 
made  by  Weston  in  his  own  name,  as  a  proper  dis- 
charge on  his  part  of  the  duty  confided  to  him  by  the 
firm.       •  - 

It  is  to  be  presumed  that  the  court  in  finding  that 
they  did  ratify  it,  based  that  finding  upon  the  fact  that 
the  firm  continued  to  use  the  trade-mark  and  conduct 
the  business  of  the  manufacture  of  the  oil  the  same  as 
before,  and  did  not  resort  to  their  legal  remedy.    Tkis 
is  more  in  the  nature  of  acquiescence  than  ratification  ; 
and  again,  such  acquiescence  was  doubtless  forced  and 
not  voluntary,  for  Weston  alone  knew  the  secret  of 
making  the  oil,  and  if  they  had  moved  in  the  matter 
adversely  to  him,  they  would,  in  asserting  their  remedy, 
not  have  possessed  the  knowledge  by  the  use  of  which 
the  capital  employed  in  the  manufacture  of  the  article, 
D(i  part  of  which  was  contributed  by  Weston,  might  be 
made  remunerative.     It  seems  to  be  inequitable,  under 
such    circumstances,   to    decide    that,    because    they 
refrained    from    attacking    the  transaction    at   once, 
they  acquiesced  in  or  ratified  it,  and,  least  of  all,  that 
there  was  a  ratification  of  it  in  the  sense  of  waiving  any 
equitable  rights   that  it  gave  the  firm.     This  forced 
quiescence  on  the  part  of  the  other  members  of  the 
firm  can  hardly  be  held  sufficient  to  sustain  tlie  find- 
ing of  the  court,  that  there  was  a  ratification  of  this 
agreement. 

It  is  urged  by  the  respondent,  and  the  court  so 
finds,  that  Ketcham  never  knew  the  mode  of  manufac- 
turing this  oil.  This  is  advanced  as  a  reason  why  he 
should  be  restrained  from  using  the  trade-mark.  The 
answer  to  this  is  obvious.  He  may  become  possessed  of 
such  knowledge,  and  even  if  he  sells  a  different  arti- 
cle from  what  he  by  the  trade-mark  represents  it  to  be, 
his  responsibility  is  to  those  whom  he  deceives.  His 
ignorance,  or  his  selling  another  article,  does  not  con- 
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fer  on  the  plaintiffs  any  rights  to  restrain  him  from  in- 
terfering with  what  does  not  belong  to  them  any  more 
than  to  him  exclnsively. 

The  plaintiff  Weston  bargained  for  this  right  at 
the  request  of  the  firm,  and  for  the  nse  of  the  firm, 
and  the  funds  of  the  firm  paid  tor  the  use  of  it  and  for 
the  acquisition.  It  is  left  by  the  articles  of  dissolu- 
tion an  equitable  asset  of  the  firm.  The  plaintiffs  by 
their  own  showing  are  not  in  a  position  to  ask  equit- 
able relief,  and  they  fail  to  establish  any  exclusive 
right  that  entitles  them  to  an  injunction. 

In  this  aspect  of  the  case,  it  becomes  unnecessary  to 
consider  the  questions  raised  by  the  exceptions  taken 
on  the  accounting  for  damages,  or  the  other  exceptions 
raised  in  the  case. 

The  judgment  appealed  from  should  be  reversed 
with  costs  to  appellants  to  abide  the  event  of  the  suit, 
and  a  new  trial  granted,  and  the  order  appealed  from 
should  be  affirmed,  with  costs,  as  I  concur  also,  in  that 
respect,  with  the  views  expressed  by  Judge  Fbeedmat^^. 

Feeedman,  J,  (concurring).  —  I  concur  in  the 
reversal  of  the  judgment  for  the  reasons  stated  by  my 
brother  Curtis. 

The  defendants  also  appealed  from  an  order  deny- 
ing their  motion  for  a  new  trial.  The  motion  was 
based  on  the  case  and  exceptions,  and  it  was  addressed 
to  a  special  term  of  this  court,  not  held  by  the  judge 
who  had  tried  the  case.  The  grounds  of  the  motion 
were  that  the  judgment  is  excessive  and  contrary  to 
the  law  and  the  evidence  of  the  case.  Consequently, 
the  object  of  the  motion  was  to  obtain  a  review  on  the 
merits,  of  the  decision  of  the  first  judge  on  a  trial  of 
an  issue  of  fact  without  a  jury.  Such  a  motion  is  not 
authorized  by  law.  The  mode  of  reviewing  either 
•errors  in  law  or  in  fact,  where  the  trial  is  by  the  court, 
is  entirely  distinct  from  that  adopted  where  the  trial 
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is  by  jury  ;  and  a  review  of  a  judge's  decision,  on  a 
trial  of  an  issue  of  fact,  can  only  be  liad  at  general 
term  on  appeal  from  the  judgment  entered  upon  such 
decision  {Code,  §  348  ;  Malloy  v.  Wood,  3  Ahh.  Pr. 
369 ;  Watson  v.  Scriven,  7  How.  Pr.  9  ;  Burnett  v, 
Phalon,  4  Bosw.  622). 

The  only  apparent  exceptions,  for  there  really  are 
none,  are : 

I.  If,  under  section  267  of  the  Code,  upon  motion 
by  either  party,  to  a  general  or  special  term,  it  shall 
be  made  to  appear  that  the  decision  of  a  single  judge 
is  unreasonably  delayed,  the  court  may  make  an  order 
absolute  for  a  new  trial,  or  may  order  a  new  trial,  un- 
less the  decision  shall  be  filed  by  a  time  to  be  speci- 
fied in  the  order. 

II.  Where  the  decision  filed  under  section  267  does 
not  authorize  a  final  judgment,  but  directs  further  pro- 
ceedings before  a  referee  or  otherwise,  either  party  may 
move  under  section  268  for  a  new  trial  at  general 
term. 

The  case  before  us  does  not  fall   within  either  of 
these  exceptions,  and  the  order  appealed  from  should 
therefore,  be  affirmed  with  costs. 

Judgment  reversed  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  event. 

Order  affirmed,  with  costs. 
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ABRAHAM  VAN  NOSTRAND,  Plaintiff  and 
Appellant,  v.  THE  N.  Y.  GUARANTY  AND 
INDEMNITY  COMPANY,  Defendant  and 
Respondent. 

L     CONTRACT  BY  REFERENCE. 

1.  Where  a  written  or  printed  contract  n^ned  liy  a  party  contains 
in  its  body  a  clause  such  as,  "  subject  to  the  conditions  printed  on  the 
other  side  and  which  forms  a  part  of  this  agreement  ^^"^  the  conditions 
thus  referred  to  become  a  part  of  th^  contract, 

1.  Pkesumption. 

One  must  be  presumed  to  know  the  nature  of  a  contract  he 
signs. 

2.  Proof  that  the  conditions  referred  to  formed  part 
of  the  contract,  what  sufficient. 

1.  Proof  of  the  signature  of  the  party  (in  the  absence  of 
other  evidence)  is  sufficient  to  establish  that  he  entered 
into  a  contract  of  which  the  conditions  referred  to  formed 
a  part. 

a.  Evidence  what  insufficient  to  overcome  sucfi  proof. 
1.  Evidence  which  shows  neither  compulsion^  nor 
frauds  nor  absence  of  opportunity  for  acquiring  the 
fullest  knowledge^    nor  even  absence  of  notice  or 
knowledge. 
n.     NEGLIGENCE— GROSS. 

1.  Pledgee's  LiMrrxNG  liability  to  gross  negligence. 

1.  What  will  not  constitute  gross  negligence.  Where  the  pledgee 
leaves  the  goods  in  a  warehouse  selected  by  the  pledgor  (which 
was  a  suitable  place),  under  the  charge  of  warehousemen  who 
had  previously  been  co-partners  with  the  pledgor,  and  who 
had  sustained  good  reputations  up  to  the  time  of  their  subse- 
quent absconding,  and  employs  an  agent  who  periodically 
visits  the  warehouse,  and  examines  the  goods  to  see  that  they 
are  properly  stored  and  protected,  and  kept  in  proper  con- 
dition, his  last  visit  being  about  a  week  before  the  abscond- 
ing, 

HELD, 

that  the  pledgee  was  not  guilty  of  gross  negligence,  and 
therefore  not  liable  for  the  value  of  the  goods  stolen  or 
misappropriated  by  the  absconding  warehousemen. 
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Decided  February  1,   1875. 

Appeal  by  the  plaintiflE  from  a  judgment  in  favor 
of  the  defendants  for  seven  thousand  nine  hundred  and 
ninety-six  dollars  and  forty  cents. 

On  March  24,  1869,  the  plaintiff  was  the  owner  of 
eleven  thousand  six  hundred  and  seventy-nine  bushels 
of  oats,  then  on  storage  in  certain  public  stores  be- 
longing to  Messrs.  Scott  &  Company,  located  at  the 
Atlantic  Docks  in  the  city  of  Brooklyn. 

Oq  that  day  the  defendants  loaned  six  thousand 
dollars  to  the  plaintiff,  payable  in  thirty  days.  On 
AprO  23,  1869,  the  loan  was  continued  for  thirty  days 
further ;  and  on  May  22,  1869,  the  loan  was  further 
continued  for  thirty  days.  To  secure  the  payment  of 
this  loan,  the  plaintiff  pledged  to,  and  "  confided  to  the 
management,  custody,  and  charge  of,"  the  defendants 
the  eleven  thousand  six  hundred  and  seventy-nine 
bushels  of  oats,  endorsing  and  delivering  to  them  the 
warehouse  receipt  he  held  for  the  oats,  and  at  the  same 
time  agreeing  to  pay  the  defendants  interest  upon  the 
amount  of  the  loan  at  the  rate  of  seven  per  cent,  per 
annum,  and  the  defendants'  commissions  and  charges 
for  their  "management  and  charge"  of  the  property, 
and  ''all  disbursements  made  by  the  defendants  on 
account  of  the  said  property  "  while  in  their  custody. 

The  defendants,  on  their  part,  agreed  to  take  the 
*' management,  custody,  and  charge"  of  the  oats,  for 
which  they  were  to  be  paid  three-quarters  per  cent, 
upon  the  amount  of  such  advance,  over  and  above  all 
disbursements,  and  to  return  the  property  to  the  plain- 
tiff on  the  payment  of  the  loan,  and  the  charges  agreed 
by  him  to  be  paid. 

On  receiving  an  extension  of  the  loan  on  April  23, 
1869,    the  plaintiff  paid    the    defendants    'Mbrty-five 
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■dollars  for  taking  care  of  the  property  "  for  the  thirty 
days  previous,  and  again  on  May  22,  1869,  on  obtain- 
ing the  second  extension,  made  a  similar  payment  to 
the  defendants  for  their  care  of  the  property  up  to  that 
time. 

When  the  loan  expired,  June  21,  1869,  a  tender  of 
the  amount  and  interest  was  made  to  the  defendants, 
and  a  demand  made  of  the  oats.  No  objection  was  made 
to  the  tender.  The  oats  were  not  delivered  in  conse- 
quence of  the  occurrences  hereafter  stated. 

When  the  contract  was  first  made,  and  on  the  occa- 
sion of  each  extension,  and  at  various  intermediate 
tim^s,  the  clerk  of  the  defendants,  who  had  charge  of 
such  matters,  went  to  the  warehouse  of  Scott  &  Co.,  at 
the  Atlantic  Docks,  and  examined  the  grain  and  saw 
that  it  was  not  heated,  but  that  it  was  in  good  condi- 
tion, and  was  properly  stored  and  protected  from  the 
weather.  His  last  inspection  of  th<^  grain  was  May  24, 
two  da.ys  after  the  company  had  given  to  Van  Nostrand 
the  last  extension.  About  a  week  after  this  Scott  & 
Co.  shut  up  their  storehouse  and  absconded,  and 
when,  on  the  day  after  their  disappearance,  their  store 
was  examined,  it  was  found  to  be  empty.  Both  the 
plaintiflTs  and  the  defendants'  witnesses  testified  that, 
u])  to  the  time  they  ran  away,  Scott  &  Co.  were  con- 
ducting business  as  usual,  and  were  in  fair  repute  and 
well  spoken  of  in  a  business  way.  It  was  proved  that, 
with  the  facilities  they  had  at  their  warehouse,  Scott 
&  Co.  could  easily  have  removed  the  whole  quantify 
of  oats  in  a  single  night.  The  defendants'  clerk  who 
had  charge  of  the  matter,  saw  them  at  their  office  in 
Wall  Street  on  the  afternoon  before  they  abs(5onded, 
and  the  next  day,  on  hearing  that  they  had  gone,  went 
at  once  to  their  warehouse.  It  was  about  May  28,  or 
29,  when,  as  the  plaintiff  says,  he  heard  that  Scott  & 
Co.  had  gone  away.  When  the  plaintiff  procured  the 
loan  he  made  a  contract  in  writing  with  the  defendants^ 


76         VAN  N08TRAND  c.  N.  Y.  GUAKA^^TY,  &c.  CO. 

Appellant^s  points. 

by  which  he  agreed  to  repay  the  amount  loaned  with 
interest,  and  pledged  the  oats  (eleven  thousand  six 
hundred  and  seventy-nine  bushels)  to  secure  the  same. 
This  contract  was  made  subject  to  the  following  con- 
dition indorsed  upon  it : 

"  The  New  York  Guaranty  &  Indemnity  Company 
shall  not  be  liable  for  any  loss  or  injury  resulting  from 
depreciation,  or  from  any  other  cause  than  the  gross 
negligence  of  the  company  or  its  agents,  which  may 
happen  to  the  property  mentioned  in  the  instrument 
on  the  other  side,  whilst  in  its  custody." 

The  plaintiff  claimed  three  thousand  dollars 
damages.  The  defendants  set  up  as  a  counter  claim 
the  amount  of  its  unpaid  loan  to  the  plaintiff.  For 
this  amount  the  court  directed  a  verdict  in  the  de- 
fendants' favor. 

From  the  Judgment  entered  thereon  plaintiff  ap- 
peals. 

Hutchins  &  QVmch^  attorneys,  and  Edward  S. 
Clinch'^  of  counsel,  for  appellant,  urged ;— I.  As 
ordinary  bailees  for  hire,  defendants  were  bound  to  use 
the  care  required  of  pledgee's,  but  having  received 
extra  compensation  for  ''their  management,  custody, 
and  charge ''  of  the  property,  they  were  bound  to  use 
extraordinary  care  and  diligence  (Arent  t).  Squire,  1 
Daly,  347). 

II.  The  theft  of  goods,  while  in  the  possession  of  a 
pledgee  or  bailee,  is  presumptive  evidence  of  negli- 
gence {Jones  on  Bailment,  44 ;  Pothier  on  Oblig,  620  ; 
Chicopee  Bank  v.  Philadelphia  Bank,  8  Wall,  N.  8. 
641 ;  Schwerin  v.  McKie,  5  liobt.  404 ;  Arent  v.  Squire, 
1  Daly,  347). 

III.  The  facts  in  the  case  constitute  no  answer  to 
the  charge  of  the  negligence ;  the  bailee  is  bound  to 
take  better  care  of  the  goods  than  the  bailor  had  taken, 
if  the  bailor  were  not  a  prudent  man  {Jones  on  Bailm. 
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82,  83 ;   2  KeiiVs  Com.  580 ;  Doorman  v.  Jenkins,  2 
Adolph  &  Ellis,  256). 

IV.  The  defendants  can  not  escape  liability  except 
for  gross  negligence,  under  the  first  condition  printed 
on  the  back  of  the  contract  between  them  and  the 
plaintiff,  unless  they  first  bring  home  to  the  plaintiff 
knowledge  of  the  terms  of  the  condition,  and  then  show 
his  assent  thereto.  This  they  did  not  attempt  to  do. 
(Blossom  ^,  Dodd,  43  N,  7.  464  ;  Dorr  v.  N.  J.  Steam 
Navigation  Co.,  43  N.  7.  264 ;  Dana  v.  Munroe,  38 
Barb.  628.) 

V.  The  burden  of  proof  is  on  the  defendants, 
especially  in  those  cases  where  there  has  been  a  total 
default  in  the  delivery,  and  where  the  action  is  on  con- 
tract. The  defendants,  to  succeed,  should  have  then 
shown  they  had  not  been  guilty  of  negligence  (Caimes 
V.  Robbins,  8  Mees  &  Wels,  258 ;  McKenzie  v.  Cox,  9 
Carr  &  Payne,  632 ;  Piatt  t).  Hibbard,  7  Oow.  497 ; 
Arent  «.  Squire,  1  DdXy,  347 ;  Schwerin  t?.  McKie,  6 
Rob.  404 ;  Day  v.  Riddle,  16  Yer.  48  ;  Phillips  on  Ev. 
Caimes^  &  HilVs  Notes,  p.  633). 

VI.  Irrespective  of  any  questions  heretofore  sug- 
gested, as  the  case  stood  when  the  defendants  closed, 
it  was  for  the  jury  to  say  whether  the  defendants  had 
been  guilty  of  any  negligence  in  the  care  of  the  prop- 
erty. Whether  a  party  has  been  guilty  of  negligence 
is  alway  a  question  to  be  determined  by  the  jury 
{Story  on  Bailm.  16  ; .  Doorman  t).  Jenkins,  2  Adolph 
&  EUiSj  266;  Vaughan  v.  Menlove,  3  Bing.,  N.  C. 
468,  476 ;  Brown  «.  N.  Y.  0.  R.  R.  Co.,  31  Barb.  385  ; 
Moore  v.  Westervelt,  21  N.  T.  103  ;  Welling  v.  Judge, 
40  Barb.  198 ;  Oldfield  7i.  N.  Y.  &  Harlem  R.  R.  Co., 
14  N.  7.  310,  312 ;  Hegan  i.  Eighth  Ave.  R.  R.  Co., 
16  N.  T.  380 ;  Van  Horn  v.  Kermit,  4  E.  D.  Smith, 
467;  Bush  n.  Miller,  13  Barb.  489 ;  Wells  v.  Steam 
Nav.  Co.,  8  H.  F.  376). 

YII.    A  judge  may  direct  a  verdict  only  in  such 
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cases  where  a  verdict  by  the  jury  against  the  opposite^ 
party  would  be  set  aside  as  against  the  weight  of  evi- 
dence. If  the  jury,  in  this  cause,  had  found  that  the 
omission  of  the  defendants  to  look  after  nearly  twelve 
thousand  bushels  of  oats  in  the  month  of  May,  for  over 
a  week,  when  stored  in  a  public  warehouse,  with  no 
evidence  of  the  employment  of  a  watchman,  and  with 
the  liability  of  oats  in  that  season  of  the  year  to  be- 
come  heated  and  rotten,  was  negligence,  such  as  a 
prudent  man  would  not  be  guilty  of,  the  appellate 
court  would  not  disturb  the  verdict  (Schanck  v.  Morris,. 
2  Sweeney,  464  ;  Fish  ©.  Davis,  62  Barb.  122  ;  St.  John 
T).  Mayor,  6  Duer.  315 ;  Ross  v.  The  Mayor,  4  Hob. 
49.. 


Barneyj  Butler  &  Parsons,  attorneys,  and 
Thomas  H.  Hubbard,  of  counsel,  for  respondent^ 
urged  ; — I.  The  defendant  was  pledgee  of  the  grain. 
As  such,  it  was,  by  the  rules  of  the  common  law,  liable 
only  for  the  exercise  of  ordinary  care  in  respect  to  the 
property  pledged  {Story  on  Bailm.  %  332  ;  Hyland  t?. 
Paul,  33  Barb.  241).  This  being  the  case,  the  defend- 
ant, as  pledgee,  can  not  be  held  liable  for  loss  by  the 
theft  or  fraud  of  Scott  &  Co.,  against  which  the  exer- 
cise of  all  its  care  was  no  protection  {Story  on  Bailm^ 
§§  39,  334,  335,  338  ;  2  Kent's  Com.  *580,  *581 ;  Hedf. 
on  Car.  §  661). 

II.  But  beyond  the  protection  afforded  it  by  the 
rules  of  the  common  law,  the  defendant  had  by  special 
contract  limited  its  liabiUty  to  losses  which  should 
arise  from  the  gross  negligence  of  itself  or  its  agents. 
This  limitation  it  had  the  right  to  make  (Wells  v. 
Steam  Nav.  Cp.,  2  JV.  T.  204 ;  Dorr  v.  N.  G.  Steam 
Nav.  Co.,  11  JSr.  T.  485,  p.  491  ;  Smith  v.  N.  Y.  Cent. 
E.  R.  Co.,  24  If.  T.  222,  p.  223). 

III.  There  was  no  disputed  question  of  fact  in  the 
case.     There  being  no  disputed  question  of  fact,  it  was- 
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proper  for  the  court  to  direct  a  verdict  ( Wharton  on 
Neg.^  §  420,  and  cases  there  cited). 

By  the  Court.— Curtis,  J.— The  plaintilff  and 
defendants  entered  into  a  contract  by  which  the  liability 
of  the  latter  for  the  oats  pledged,  is  limited  to  such 
losses  only  as  shall  arise  from  their  own  negligence  or 
that  of  their  agents.  The  parties  had  a  right  to  enter 
into  such  a  contract,  and  having  done  so  are  bound  by 
it,  unless  some  lawful  reason  exists  by  which  the  plain- 
tiflF  is  released  from  this  provision  of  it. 

It  was  claimed  on  the  argument,  that  the  plaintiff 
had  no  knowledge  of  the  terms  of  this  condition  printed 
on  the  back  of  the  contract,  and  never  saw  it,  or  as- 
sented to  it,  and  that  the  defendants  failed  by  any 
evidence  to  bring  this  knowledge  home  to  the  plain- 
tiff. 

The  evidence  that  the  plaintiff  signed  a  contract 
containing  such  a  condition,  and  referred  to  in  the 
body  of  it  as  '^  being  printed  on  the  other  side,"  is,  in 
the  absence  of  other  proof,  enough  to  establish  his 
liability  under  it.  The  plaintiff  must  be  presumed  to 
know  the  nature  of  the  contract  he  signed,  when  he 
received  the  check  for  six  thousand  dollars  from  the 
defendants.  His  testimony  "that  the  company  pro- 
duced the  paper  and  caused  me  to  sign  it,  and  I  then 
delivered  it  to  them,"  is  perhaps  not  intended  as  a 
lucid  statement  of  a  common  business  transaction,  but 
it  fails  to  show  any  compulsion  or  any  absence  of  notice 
or  knowledge  of  its  contents,  or  absence  of  opportunity 
for  acquiring  the  fullest  knowledge.  To  sustain  the 
views  urged  in  this  respect  on  the  part  of  the  plaintiff, 
would  be  to  endorse  a  doctrine  that  would  prejudice 
the  enforcement  of  all  ordinary  contracts. 

The  question  only  remains  for  consideration^ 
whether  there  has  been  any  gross  negligence  in  respect 
to  the  property  pledged  by  the  defen^lants.     The  place 
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where  it  was  deposited  was  suitable.  It  had  been  selected 
by  the  plaintiff  himself,  and  it  was  in  charge  of  pe^;3ons 
who  had  been  previously  co-partners  in  business  with 
the  plaintiff,  and  who  had  sustained,  up  to  the  time  of 
their  absconding,  good  reputations.  The  defendants 
also  had  other  grain  in  the  same  stores,  and  also  had 
an  agent  who  visited,  with  reasonable  diligence,  the 
property  in  question,  and  saw  that  it  was  protected 
from  the  weather,  and  from  heating,  and  deterioration 
from  other  causes. 

What  more  could  be  reasonably  expected  from 
persons  who  give  the  most  careful  attention  to  property, 
even  of  their  own. 

The  defendants  exercised  that  full  measure  of  care 
which  the  civil  law  designates  as  that  ^^quae  diligens 
pater-familias  in  suis  rebus  prcsstare  soleV^ 

Q-ross  negligence  has  been  defined  as  ''  that  omis- 
sion of  care,  which  even  the  most  inattentive  and 
thoughtless  men  never  fail  to  take  of  their  own  con- 
cerns." No  such  omission  as  this,  has  been  shown  in 
the  slightest  degree,  on  the  part  of  the  defendants  or 
their  agents.  It  must  be  held,  that  the  plaintiff  failed 
to  prove  any  gross  negligence  in  regard  to  the  property 
pledged,  and  this,  by  the  condition  of  the  contract, 
disposes  of  the  appeal. 

It  is  unnecessary  for  the  purpose  of  deciding  this 
<5ase,  to  inquire  as  to  whether  there  was  any  negligence 
at  all  on  the  part  of  the  defendants.  But  the  impres- 
sion is  very  strong  that  there  was  none,  and  that  the 
ancient  and  just  principle  should  apply,  ^^  Si  creditor 
sine  vitio  sua  argerUum  pignori  datum  perdiderit, 
restituere  id  non  cogitur.^^ 

The  judgment  appealed  from  should  be  afSrmed» 
with  costs  to  the  respondent. 

Fbsedman  and  Speib,  JJ.,  concurred. 
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CHARLES  W.  WATSON,  Plaintiff  and  Re- 
spondent, V.  MATTHEW  T.  BRENNAN,  Shbb- 
IFF,  &Cm  Defendant  and  Appellant, 


L— SHERIFF»S  LAW. 

1.   FAIiSB  RETURN. 

1.  Ihity  of  sheriff  in  respect  of  executions. 
He  is  bound  to  use  all  reasonable  endeavors  to  execute  the  pro* 
cesB  of  the  law  in  the  most  effectual  manner, 
3.   Custody  of  the  law. 

The  fact  that  property  is  in  the  custody  of  the  law  does  not 
dhsoloe  the  sheriff  from  above  duty, 
a.  He  is  nevertheless  hound  to  use  such  reasonable  care  and 
diligence  as  will,  if  the  goods  or  any  part  thereof  are 
under  the  fact  and  the  law  subject  to  the  execution 
held  by  him  at  the  time  of  its  issue,  or  if  they  or  their 
proceeds  or  any  part  thereof  eubsequently  during  the 
life  of  the  execution  become  subject  thereto,  enalle  him 
or  the  plaintiff  in  the  execution    so  to    subject    the 
same. 
!•  Omitting  to  use  such  care  and  diligence, 
a.  If  the  plaintiff  thereby  loses  the  "benefit  of  his  exe- 
cution^ the  sheriff  will  be  licible  in  an  action  for  {i 
false  return, 

d.   DSBIDNSB  TO  ACTION  FOR  FALSE  RBTXTRN. 

1.  Barikruptcy  proceedings.    Attacking  judgment, 
a.  It  does  not  lie  with  the  sheriff  to  urge  that  the  plaintiff's 
judgment  is  invalid  under  the  bankrupt  act,  and  that  there- 
fore no  act  done  under  or  by  color  of  it  cotdd  inure  to  plains 
tiff^s  benefit, 
n.— APPLICATION  OF  ABOVE  PRINCIPLES. 

Thus  where  the  defendant,  being  an  incumbent  sheriff,  held  three 
executions  against  the  same  judgment  debtor  (the  plaintiff's  being 
the  junior  of  the  three),  and  the  preceding  sheriff  under  a  previous 
attachment  against  the  same  judgment  debtor,  had  attached  and 
held  in  custody  goods  of  sufficient  value  to  satisfy  the  attach- 
ment and  all  the  executions,  and  refused  to  allow  his  successor 

to  seize  and  levy  on  them  under  his  executions,  but  allowed  a 
vn. — 6 
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portion  to  be  removed  from  his  custody  in  a  concealed  and  sur- 
reptitious manner,  by  persons  other  than  his  successor,  of  which 
the  deputy  holding  the  executions  had  notice.  And  afterwards 
bankruptcy  proceedings  were  commenced  against  the  judgment- 
debtor  in  which  the  attachment  was  declared  void  under  the 
bankrupt  act,  and  an  order  made  on  notice  to  the  incumbent 
sheriff,  authorizing  him  to  sell  the  property  which  had  not  been 
removed,  and  directing  him  to  hold  the  proceeds,  under  which 
order  he  did  sell  and  afterwards  applied  the  proceeds  on  the  twa 
executions  prior  to  the  plaintiffs,  leaving  a  balance  anpaid  on 
one  of  them,  the  money  so  applied,  however,  as  well  as  the  pro- 
ceeds of  the  goods  removed  (which  were  sold  under  an  order  in 
the  bankruptcy  proceedings)  were  subsequently,  under  an  order 
in  those  proceedings,  paid  over  to  the  assignee  in  bankruptcy^ 
and  the  plaintif^^s  execution  was  thereafter  returned  nulla 
Ixmd; 

HELD, 

1.  That  the  deputy  holding  the  plaintiff* b  execution  ctoed  to  him 
the  duty 

of  seeking  from  the  watchman  who  gave  the  information  of  the 
removal,  what  information  and  knowledge  he  had  about  it,  of 
making  inquiries  for  persons  or  carts  likely  to  remove  the  goods^ 
of  asking  to  look  at  the  warrant  of  attachment,  of  applying  to 
the  former  sheriff  himself  in  relation  to  the  removal,  of  calling 
on  him  to  release  from  the  levy  of  the  attachment  all   goods 
beyond  what  was  necessary  to  satisfy  the  attachment  and  sheriffs 
fees,  of  notifying  the  plaintiff  of  the  excessive  levy  un  ler  the 
attachment,  and  of  the  removal,  and  of  either  making  a  claim 
under  the  plaintiff^s  execution  in  the  bankruptcy  proceedings, 
or  notifying  the  plaintiff  so  that  he  could  either  indemnify  the 
sheriff  or  make  a  claim  himself. 

2.  Thai  the  deputy  not  haf>ing  performed  these  duties 

the  plaintiff  had  lost  the  benefit  of  his  execution  by  reason  of 
such  negligent  omission. 

3.  That  the  negligence  was  of  such  charaxster  as  to  entitle  the 
plaintiff 

to  recover,  in  an  action  for  a  false  return,  the  amount  of  his  exe- 
cution and  interest  thereon. 

4.  Th4U  the  proceedings  in  bankruptcy  did  not  reUeoe 
the  sheriff  from  the  liability  raised  by  such  negligence. 

5.  Attacking  the  judgment. 

It  does  not  lie  with  the  sheriff  to  raise  the  objection  that  plain- 
tiff's judgment  was  invalid  under  the  bankrupt  law,  and  urge 
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that  therefore  neither  the  property  nor  its  proceeds  could  be 
realized  under  it. 

Before  Monell,  Ch.  J.,  and  Cxjetis,  J. 

Decided  FetTuary  1,  1875. 

The  appeal  is  by  the  defendant  from  a  judgment  at 
special  term.  The  trial  was  without  a  jury,  the  parties 
having  waived  a  jury. 

The  action  was  brought  to  recover  damages  against 
the  defendant  for  a  false  return  of  ''no  property"  upon 
an  execution. 

The  defenses  were  a  general  denial,  prior  executions 
in  favor  pf  another  party  against  the  same  defendants, 
and  executed  upon  all  the  property  of  the  defendants, 
and  further  that  plaintiff's  execution,  and  the  judg- 
ment upon  which  it  was  founded,  were  obtained  and 
issued  to  procure  a  preference  in  violation  of  the  bank- 
rupt law  of  the  United  States,  and  therefore  void. 

The  findings  of  the  court  were  as  follows : 

First. — That  at  the  time  of  issuing  the  execution 
hereinafter  mentioned,  the  defendant  was  the  sheriff 
of  the  county  of  New  York  in  the  State  of  New  York. 

Second. — ^That  on  January  31,  1871,  in  an  action  in 
the  marine  coart  of  the  city  of  New  York,  wherein  this 
plaintiff  was  plaintiff,  and  Edward  P.  Sanger  and 
Walter  Scott  were  defendants,  the  plaintiff  recovered  a 
judgment  duly  given  by  said  court  against  the  said 
Edward  P.  Sanger  and  Walter  Scott  for  the  sum  of 
four  hundred  and  nine  dollars  and  thirty- three  cents 
damages  and  costs,  which  judgment  was  thereafter,  to 
wit,  on  February  1,  1871,  duly  docketed  in  the  oflBce  of 
the  clerk  of  the  city  and  county  of  New  York. 

That  thereafter  and  on  said  February  1,  1871,  an 
execution  against  the  property  of  the  said  Edward  P. 
Sanger  and  Walter  Scott  was  duly  issued  by  the  plain- 
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tiflf  upon  said  judgment,  and  directed  and  then  de- 
livered to  the  defendant,  as  sheriff  of  the  city  and 
county  of  New  York,  for  service. 

Third. — That  said  execution  was  directed  to  and 
delivered,  to  this  defendant,  as  sheriff  of  the  said  city 
and  county  of  New  York,  for  service,  whereby,  after 
containing  the  statement  and  recital  of  the  matters 
required  to  be  stated  and  set  forth  in  such  case,  pur- 
suant to  section  289  of  the  Code  of  Procedure,  and 
after  setting  forth  that  the  whole  of  the  judgment  upon 
which  said  execution  was  issued,  was  then  actually 
due,  this  defendant  was,  in  substance,  commanded  to 
satisfy  the  said  judgment  out  of  the  personal  property 
of  the  said  judgment  debtors  within,  this  defendant's 
county,  or  if  sufficient  personal  property  could  not  be 
found,  then  out  of  the  real  property  in  his  county  be- 
longing to  such  judgment  debtors  on  the  day  when  the 
judgment  was  so  docketed  in  his  county,  or  at  any 
time  thereafter  in  whose  hands  soever  the  same  might 
be,  and  to  return  the  said  execution  within  sixty  days 
after  the  receipt  by  him,  as  required  by  law. 

Fourth. — At  the  time  of  the  delivery  of  such  exe- 
cution to  the  defendant,  there  was  within  said  county 
personal  property  belonging  to  the  said  Edward  P. 
Sanger  and  Walter  Scott,  out  of  which  the  said  sheriff 
might  have  satisfied  the  said  execution,  of  which  prop- 
erty he  then  and  there  had  notice. 

Fifth. — That  notwithstanding  the  premises,  and  in 
violation  of  his  duty  as  sheriff,  he  did  not  satisfy  said 
judgment  or  any  part  thereof,  but  on  November  28, 
1871,  falsely  returned  upon  said  execution  to  the  clerk 
of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  that  said  Edward  P.  Sanger  and  Walter 
Scott  had  not  any  goods  or  chattels  within  said  county 
whereby  he  could  cause  to  be  levied  the  amount  of 
said  judgment  and  execution  or  any  part  thereof* 

Sixth. — That  by  the  said  negligent  and  wrongful 
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conduct  of  the  defendant,  the  plaintiflF  sustained 
damages  in  the  amonnt  of  said  execution,  to  wit,  four 
hundred  and  nine  dollars  and  sixty-three  cents  and 
interest.  That  the  amount  of  such  interest  to  March 
1 1 ,  1874,  is  the  sum  of  eighty -nine  dollars  and  fourteen 
••t*nts. 

Severdh. — That  the  said  judgment  upon  which  said 
execution  was  issued,  was  obtained  by  the  plaintiff  in 
a  hostile  suit  in  which  the  said  judgment  debtors 
denied  their  liability,  and  contested  the  plaintiff's 
claim  upon  the  merits. 

Eighth. — That  the  said  judgment  debtors  did  not 
procure,  or  suffer,  nor  intend  to  procure  or  suffer  their 
property  to  be  taken  under  said  execution  with  intent 
to  give  a  preference  to  the  plaintiff,  nor  with  intent  to 
defeat  or  delay  the  operation  of  the  bankrupt-act. 

And  as  conclusions  of  law  fvom  the  foregoing  facts, 
the  court  found  that  the  plaintiff  was  entitled  to 
judgment  against  the  defendant  for  the  sum  of  four 
hundred  and  ninety-nine  dollars  and  seven  cents. 

At  the  defendant's  request  the  court  found  the  fol- 
lowing additional  findings : 

That  the  defendant's  term  of  office  as  sheriff  com- 
menced on  January  1,  1871,  and  that  his  immediate 
predecessor  in  office  was  James  O'Brien. 

That  on  January  12,  1871,  the  defendant  re- 
ceived executions,  issued  in  due  form  of  law, 
upon  two  judgments  of  the  supreme  court,  in 
favor  of  the  Tenth  National  Bank,  against  the  said 
Edward  P.  Sanger  and  Walter  Scott,  for  the  sum  of 
four  thousand  and  eighty-three  dollars  and  forty-seven 
cents,  and  five  thousand  and  fifty-one  dollars  and  one 
cent,  respectively,  and  in  due  form  of  law,  commanding 
the  defendant  to  satisfy  said  judgments  out  of  any 
property  of  the  said  Sanger  &  Scott  in  the  city  and 
county  of  New  York. 

That  the  defendant  gave  the  said  O'Brien  notice 
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that  he  held  executions  against  said  debtors,  and  levied 
upon  all  of  the  said  property,  subject  to  the  rights  of 
said  O'Brien  ;  and  at  the  request  of  the  plaintiffs  in  said 
action,  the  defendant  on  January  15,  1871,  placed  a 
man  outside  of  said  place  of  business,  for  the  purpose 
of  taking  possession  of  said  property  in  case  the  said 
O'Brien  should  for  any  reason  release  it. 

That  on  February  24, 1871,  a  petition  in  bankruptcy 
was  duly  filed  in  the  United  States  district  court  for  the 
southern  district  of  New  York,  against  said  Edward  P. 
Sanger  and  Walter  Scott,  by  certain  of  their  creditors, 
under  and  pursuant  to  which  petition  and  the  proceed- 
ings thereunder  the  said  Sanger  &  Scott  were  adjudi- 
cated bankrupt,  and  Eichard  Warren  and  Edward 
Rowe  were  chosen  assignees  of  the  estate  of  said  bank- 
rupts, and  an  assignment  of  said  estate  duly  executed 
to  said  assignees  on  April  11, 1871,  and  on  the  day  said 
petition  was  filed  as  aforesaid,  the  said  United  States 
district  court  issued  its  injunction  restraining  the  de- 
fendant and  said  O'Brien  and  all  other  persons  from 
disposing  of  or  interfering  with  the  property  of  said 
debtors,  Sanger  and  Scott,  which  said  injunction  was 
served  upon  this  defendant  on  the  said  February  24, 
1871. 

That  on  or  about  March  8,  1871,  the  petitioning 
creditors  filed  their  further  petition  addressed  to  the 
said  United  States  district  court,  praying  that  said 
goods  at  No.  470  Broome  street  be  sold  at  public  auc- 
tion as  perishable,  and  the  proceeds  held  subject  to  the 
order  of  that  court ;  that  said  petition,  with  notice 
thereof,  was  served  upon  the  defendant  and  upon 
James  O'Brien,  late  sheriff  as  aforesaid ;  tliat  said 
O'Brien  and  this  defendant  appeared  and  opposed  said 
motion,  but  the  said  court,  nevertheless,  made  its  order 
modifying  its  injunction  so  as  to  allow  this  defendant 
to  sell  said  property  through  Wilmerding,  Hoguet  & 
Co.,  auctioneers,  and  hold  the  proceeds,  after  paying 
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the  expenses  of  sale,  subject  to  the  said  injunction; 
and  the  said  Wilmerding,  Hoguet  &  Co.  did  sell  said 
property,  and  paid  to  this  defendant  the  sura  of  eight 
thousand  two  hundred  and  forty-nine  dollars  and 
twenty-five  cents ;  that  he  applied  five  thousand  and 
fiftv-one  dollars  and  one  cent  thereof  in  satisfaction  of 
one  of  said  Tenth  National  Bank  executions,  and  three 
thousancj  one  hundred  and  eighty-eight  dollars  and 
twenty-four  cents,  applied  upon  the  other,  and  made  a 
return  of  "  no  goods,"  as  to  the  balance  of  said  execu- 
tion. 

At  the  plaintiffs  request  the  court  found  the  follow- 
ing additional  findings : 

That  on  January  12,  1871,  two  executions  against 
the  said  Sanger  and  Scott  were  issued  to  the  defendant, 
upon  judgments  in  favor  of  the  Tenth  National  Bank, 
for  four  thousand  eight  hundred  and  three  dollars  and 
fifty-seven  cents,  and  five  thousand  and  fifty -one  dollars 
and  one  cent,  which  executions  were  in  the  hands  of 
the  defendant  at  the  time  of  the  issuing  of  the  plaintiffs 
execution. 

That  on  January  14,  the  deputy  of  the  old  sheriflF, 
upon  said  attachment,  removed  from  the  said  stock  of 
goods  more  than  sufficient  to  satisfy  such  attachment, 
with  his  costs  and  expenses,  of  which  fact  the  defend 
ant  had  notice ;  and,  nevertheless,  continued  in  posses- 
sion of  the  stock  at  the  judgment  debtors'  store,  and 
forbade  the  defendant's  deputy  to  take  any  of  the 
goods  under  his  execution,  and  the  defendant  did  not 
take  possession  of  the  same,  although  he  had  notice 
that  the  goods  had  been  removed  under  the  attachment. 

The  justice  found  as  above  requested,  omitting,  '*  of 
which  fact  the  defendant  had  notice." 

That  under  an  order  of  the  United  States  district  court 
the  said  goods  were  sold  by  the  sheriff,  and  realized 
upon  such  sale  $8,249.26,  of  which  sufficient  to  satisfy 
the  execution  for  five  thousand  and  fifty-one  dollars 
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and  one  cent  in  favor  of  the  Tenth  National  Bank  was 
applied  thereon,  and  the  same  was  returned  satisfied, 
and  the  remaining  three  thousand  one  hundred  arui 
eighty-five  dollars  and  twenty-four  cents  was  applied 
upon  the  other  execution  for  four  thousand  eight 
hundred  and  three  dollars  and  forty-seven  cents  in 
favor  of  said  bank,  and  the  same  was  returned  satisfied 
as  to  the  three  thousand  one  hundred  and  ^-jighty-five 
dollars  and  twenty-four  cents,  and  no  real  or  personal 
property  as  to  the  remainder,  and  the  defendant  re- 
ceived his  fees  upon  such  execution. 

That  the  attachment  for  three  thousand  dollars  iu 
favor  of  Algeo  having  been  levied  •  less  than  four 
months  prior  to  the  tiling  of  the  petition  in  bank- 
ruptcy, the  same  was  dissolved  by  the  adjudication 
thereon,  and  the  goods  removed  from  the  store  on  Jan- 
nary  14,  by  the  deputy  of  the  former  sheriff,  were  sur- 
rendered to  the  marshal  under  the  bankruptcy  pro- 
ceedings, and  afterwards  sold  by  William  Topping  & 
Co.  in  the  banki'uptcy  proceedings,  under  an  order  of 
the  United  States  court,  and  i-ealized  five  thousand  and 
forty- nine  dollars  and  sixty-four  cents  over  and  above 
all  expenses  of  sale. 

That  the  defendant  took  no  action  and  made  no, 
levy  under  the  plaintifl"s  execution  upon  said  goods, 
though  he  had  notice  that  said  goods  were  in  his 
county,  and  gave  no  notice  to  him  of  any  of  the  pro 
ceedings  taken  by  or  against  said  defendant  in  the 
bankruptcy  court  in  respect  to  the  goods  of  the  judg- 
ment debtors,  Edward  P.  Sanger  and  Walter  Soott, 
and  set  up  no  claim  or  lien  in  the  proceedings  in 
the  bankruptcy  court  under  the  plaintiff's  execution. 

That  the  judgment  debtors  did  not  procure  or  suf- 
fer, or  intend  to  procure  or  suffer  their  property  ta 
be  taken  on  the  execution  of  the  plaintiff  with  the 
intent  to  give  the  plaintiff  a  preference  in  violation  of 
the  bankrupt  act. 
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There  were  exceptions  by  the  defendant  to  each  and 
all  of  the  findings  of  the  court. 
^     At  special  term  the  following  opinion  was  delivered  : 

Sedgwick,  J. — The  defendant  became  sheriff  in 
1871.  Some  time  before  January  1,  1871,  James- 
O'Brien,  the  late  sheriff,  through  McKnight,  one  of  his 
deputies,  seized  a  stock  of  goods  belonging  to  Sanger 
&  Co.,  in  their  store  in  Broome-street,  under  an  attach- 
ment against  them,  and  remained  in  possession  down 
to  February  24,  1871.  The  attachment  was  in  the  sum 
of  three  thousand  dollars. 

On  January  12,  1871,  two  executions  were  issued  to 
the  defendant.  These  were  in  the  aggregate  for  nine 
thousand  eight  hundred  and  fifty-four  dollars  and 
forty-eight  cents.  On  that  day  the  defendant's  deputy, 
one  Schmitz,  went  to  the  store  in  Broome-street  for  the 
purpose  of  levying  under  these  executions.  He  was 
informed  by  or  in  behalf  of  McKnight  that  the  latter 
had  possession  of  all  the  goods  by  virtue  of  the  attach- 
ment. The  defendant's  deputy,  Schmitz,  did  not  take 
or  attempt  to  take  any  possession  or  control  of  anj'^ 
goods,  but  made  what  he  called  an  informal  levy  upon 
the  surplus,  if  any,  that  might  be  left  after  satisfaction 
of  the  attachment.  He  asked  McKnight  to  allow  him 
to  take  possession,  but  McKnight  refused. 

On  January  15,  1871,  defendant's  deputy,  Schmitz, 

put  a  new  man,  named  Pearsall,  on  guard  over  the 

tore,  but  not  in  it,  for  the  purpose  of  taking  actual 

possession  if    the   late  sheriflf's    deputy,   McKnight,. 

should  abandon  his  levy  under  the  attachment. 

On  January  14,  1871,  McKnight  removed  goods 
from  the  store  of  the  value  of  five  thousand  and  forty- 
nine  dollars  and  sixty-four  cents.  The  defendant's 
deputy,  Schmitz,  was  informed  by  his  man  Pearsall 
that  McKnight  had  taken  goods.  He  was  not  informed 
of  the  value  of  these  goods,  or  of  the  place  to  which 
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they  had  been  taken.  He  received  this  information 
before  February  24,  1871.  They  had  been  taken  to  a 
place  for  storage  in  this  county.  On  February  1, 
1871,  the  plaintiff  duly  took  out  an  execution  against 
the  prpperty  of  E.  P.  Sanger  &  Co.,  for  the  sum  of 
four  hundred  and  nine  dollars  and  thirty-three  cents. 
This  was  placed,  to  be  levied,  in  the  hands  of  defend- 
ant's deputy,  Schmitz,  on  the  same  day. 

Nothing  occurred  before  February  23,  1871,  to  pre- 
vent the  deputy,  Schmitz,  from  doing  his  whole  duty 
to  the  plaintiff  under  his  execution.  He  was  bound  to 
use  reasonable  and  ordinary  efforts  to  find  property  on 
which  he  might  levy,  that  would  as  far  as  possible 
pay  the  three  executions  referred  to.  Until  February 
1,  1871,  when  plaintiff's  execution  was  placed  in  his 
hands,  the  plaintiff  in  the  prior  executions  could  alone 
call  him  to  account,  but  on  February  1,  and  from  that 
to  at  least  February  23,  the  plaintiff  here  had  a  right 
to  his  diligence  in  endeavoring  to  levy  sufficient  under 
the  executions  in  his  hands,  to  secure  the  three.  He 
knew  of  the  goods  in  Broome-street.  They  were  at 
least  of  the  value  of  eight  thousand  three  hundred  and 
thirty-nine  dollars  and  twenty-five  cents.  He  had  heard 
that  McKnight  had  taken  under  the  attachment  in  his 
hands  goods  from  the  store.  This  case,  I  think,  turns 
upon  the  conduct  in  respect  of  these  goods.  If  he  used 
ordinarj'  diligence  and  reasonable  effort  to  discover 
where  they  had  gone,  the  defendant  is  not  responsible 
for  any  consequence  that  came  from  his-  not  having 
known  concerning  them.  If  the  performance  of  his  duty 
would  have  made  known  to  him  where  the  goods  were 
or  what  they  were,  and  if  then  a  use  of  ordinary  means 
would  have  enabled  him  to  make  a  levy  that  would 
have  secured  the  plaintiff's  execution,  the  defendant  is 
liable  to  respond  to  the  plaintiff  for  the  levy  not  having 
been  made. 

If  the  goods,  both  in  Br'»)ome-8treet  and  on  storage^ 
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were  held  regularly  and  in  compliance  with .  law  under 
the  attachment,  the  defendant's  deputy  had  no  power 
to  seize  or  take  possession  of  them,  or  any  part  of  them. 
The  deputy  holding  the  attachment  had  a  right  to  exe- 
cute the  process,  so  as  to  take  or  keep  possession  of 
enough  goods  to  secure  the  payment  of  three  thousand 
dollars.  No  question  was  made  as  to  the  amount  of 
fees  under  this  attachment.  No  demand  seems  to  have 
been  made  for  them  out  of  the  property  when  it  went 
into  the  bankruptcy  court. 

What  did  defendant's  deputy,  Schnfttz,  do  to  dis- 
cover the  property  that  had  been  taken  away  from  the 
store?  He  first  asked  deputy  McKnight's  assistant 
where  the  goods  had  been  taken  to.  This  assistant 
told  him  to  ask  McKnight.  McKnight  was  asked,  but 
refused  to  tell  him.  He  also  asked  one  of  the  firm  of 
Sanger  &  Co.,  who  professed  to  know  not,  and  also  the 
present  plaintiffs  attorney,  who,  of  course,  did  not 
know. 

What  might  he  have  done  without  extraordinary 
vigilance,  but  in  the  ordinary  mode  of  getting  knowl- 
edge used  by  sheriffs  officers  ?  He  might  have  asked 
his  man  Pearsall  what  his  sources  of  information  were, 
and,  in  this  way,  gone  back  as  far  as  possible  to  the 
facts.  He  might  have  made  ordinary  inquiries  for 
persons  or  carts  likely  to  take  away  that  larg»-  amount 
of  goods.  He  might  have  made  inquiries  at  places 
where  they  would  likely  be  left  during  the  pendency 
of  the  attachment.  On  receiving  the  answer  he  did 
from  McKnight,  it  would  have  been,  I  think,  an 
ordinary  step  for  him  to  go  to  the  sheriff,  O'Brien  him- 
self, and  to  call  for  the  exercise  of  authority  over  Mc- 
Knight. He  knew,  or  might  have  known,  that  the  goods 
in  the  store  were  more  than  sufBcient  lew  under  the 
attachment,  and  he  could  not,  therefore,  content  himself 
with  the  presumption  that  the  other  goods  hud  been 
taken  away  duly,  in  obedience  to  the  commands  of  the 
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attachment.  That  fact,  in  connection  with  an  unaeces- 
sary  and  evident  concealment  by  McKnight,  was  suffi- 
cient to  apprise  him  that  they  were  goods  which  sliould 
be  applied  to  the  execution.  I  think  that  if  he  had 
used  the  diligence  required  of  him  (Hinmain  v.  Borden, 
10  Wend.  367  ;  Tomlinson  v.  Rowe,  Bill  <fe  D.  Sup. 
410),  he  would  have  learned  the  place  where  the  prop- 
erty taken  away  was  and  what  its  value  was. 

There  would  then  have  been,  to  his  knowledge,  prop- 
erty of  E.  P.  Sanger  &  Co.  in  this  county  of  tlie  value 
of  tliirteen  thousand  three  hundred  and  eighty-eight 
dollars  and  eighty- nine  cents  ($13,388  89).  It  is  clear 
that  deputy  McKnight  had  no  legal  right  to  hold  all 
this  property  under  the  attachment.  He  could  la  wfully 
hold  only  so  much  as  would  be  sufficient  to  satisfy  the 
attachment- plaintiffs  demand. 

There  is  some  reason  for  believing — that  is,  if  we  rely 
on  Schmitz's  testimony — that  the  attachment  was  levied 
and  used  in  the  interest  of  E.  P.  Sanger  &  Co.  to  the 
knowledge  of  Algeo.  The  testimony  is  that  McKnight 
gave  up  possession  under  the  attachment  as  soon  as 
the  injunction  in  bankruptcy  was  served,  viz.  February 
25,  1873.  But  it  had  not  been  then  determined  that 
E.  P.  Sanger  &  Co.  were  bankrupts.  If  McKnight  was 
bona  fide  attempting  to  protect  Algeo' s  interest,  it  is 
most  likely  that  possession  would  have  been  maintained 
until  the  adjudication  in  March.  But  the  proof  is  not 
sufficiently  strong  perhaps  to  show  that  Algeo  was  a 
party  to  such  a  use  of  the  process  as  to  require  us  to 
decide  that  Deputy  Schmitz  should  have  disregarded  it. 

But  as  it  was  manifest  to  deputy  Schmitz  that  Mc- 
Knight was  making  an  excessive  levy  under  the  attach- 
ment, his  duty  to  the  executions  he  held  required  that 
he  should  take  ordinary  measures  to  have  such  parts 
of  the  property  as  were  not  properly  attached  relieved, 
so  that  he  might  levy.  The  least  he  could  have  done 
was  to  make  a  specific  demand  of  M(;Knight  that  he 
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should  release  whatever  was  in  the  store  that  was  not 
necessary  to  secnre  the  attachment,  and,  in  case  of  a 
non-compliance  by  McKnight,  to  have  made  the  same 
demand  of  sheriff  O'Brien.  We  must  deem  that  there 
would  have  been  an  obedience  of  law  by  public  officers 
when  the  specific  request  was  made.  And  if  there  had 
not  been  negligence  in  reference  to  the  goods  taken 
from  the  store,  the  executions  might  have  been  levied 
upon  them  also. 

There  would  have  been  enough  value  to  have  fully 
paid  the  claim  in  the  attachment  suits  and  the  three 
executions,  including  the  present  plaintiff's. 

We  have  left  out  of  view  that  part  of  one  of  the 
prior  executions  as  to  which  the  defendant  returned 
nulla  bona.  There  is  authority  for  saying  that  the 
return  binds  him  in  this  action,  and  that  he  can  not 
contradict  it,  for  the  purpose  of  maintaining  that  the 
prior  executions  would  have  exhausted  the  leviable 
property  of  E.  P.  Sanger  &  Co.  before  plaintiff' s  exe- 
cution could  have  been  reached  (Patton  v.  Westervelt, 
2  Duer,  362).  Oil  February  24,  1871,  an  injunction 
was  issued  out  of  the  bankruptcy  court  restraining  all 
persons  having  property  and  goods  of  E.  P.  Sanger  & 
Co.  from  parting  with  them.  This  was  some  time  be- 
fore they  were  declared  bankrupts.  As  we  have  seen, 
on  that  day  McKnight  gave  possession  of  the  goods  in 
the  store  to  defendant's  deputy,  and  the  latter  went 
into  possession  about  March  11,  1871.  The  marshal 
serving  the  warrant  in  the  bankruptcy  proceeding 
claimed  a  right  to  take  these  goods.  The  defendant's 
deputy  claimed  to  hold  them  only  for  the  benefit  of 
the  two  first  executions.  By  consent  and  order  of  the 
bankruptcy  court  these  goods  were  sold,  and  the  vari- 
ous claims  transferred  to  the  proceeds.  The  case  does 
not  show  particularly  what  the  sheriff  claimed  in  re- 
spect of  the  goods  taken  away  by  deputy  McKnight. 
^e  attachment  itself  was  dissolved  by  the  bankruptcy 
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proceedings.  I  think  there  can  be  no  donbt  that  the 
defendant  made  no  claim  whatever  as  against  these 
latter  goods,  in  the  bankruptcy  court  in  behalf  of  the 
present  plaintiff.  If  he  had  not  been  negligent,  there 
would  have  been  what  is  tantamount  to  a  levy  in  behnlf 
of  the  plaintiff's  execution — that  is,  there  would  have 
been  a  levy  under  that  execution,  or  under  some  other^ 
which  would  have  inured  to  its  benefit.  Irrespective 
of  the  effect  of  the  bankruptcy,  the  proof  is,  the  plain- 
tiff would  have  recovered  the  full  amount  of  his  exe- 
cution, and  therefore  that  he  has  been  damaged  in  that 
amount. 

I  do  not  think  that  any  consideration  arising  out  of 
the  bankruptcy  proceedings  mitigates  the  damages. 
What  would  have  been  the  effect  of  the  sheriff*  s  litigat- 
ing in  behalf  of  plaintiff's  executions  in  the  bankruptcy 
court,  after  notice  to  plaintiff  of  the  proceeding,  in  case 
of  an  adjudication  against  the  claim,  does  not  call  for 
answer  here,  inasmuch  as  there  was  no  such  adjadi- 
cation,  and  no  such  claim  or  notice.  The  defense  then 
rests  upon  the  suggestion  that  if  the  defendants  had  so 
acted  in  behalf  of  the  plaintiff  that  the  latter  had  an 
interest  in  a  levy,  it  would  have  resulted  in  no  benefit 
to  the  plaintiff,  because  the  bankruptcy  court,  in  that 
very  proceeding,  adjudged  that  the  assignee  had  a 
right  to  the  property  free  of  the  two  prior  executions 
founded  on  judgments  declared  to  be  in  violation  of 
the  bankrupt  act,  and  that  the  plaintiff's  judgment 
would  have  met  a  similar  fate,  or  because  this  latter 
judgment  was  in  violation  of  the  bankrupt  act.  I  think 
this  is  speculative.  The  two  prior  judgments  might 
have  been  against  the  bankrupt  act,  and  the  plaintiff's 
judgments  might  not  have  been.  The  late  decisions  of 
the  supreme  court  would  uphold  it.  It  certainly  would 
not  have  been  disregarded,  if  the  assignees  in  bank- 
ruptcy had  not  seen  fit  to  question  it.  It  was  valid,  ex- 
cept as  they  might  take  advantage  of  any  defect,  if  there- 
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were  one.  It  is  not  the  sheriff  who  can  make  this  claim 
for  the  assignees.  He  owes  fidelity  to  the  process  is- 
sued in  behalf  of  the  plaintiff.  The  assignee  might 
never  have  made  an  attempt  to  impeach  that  process. 

In  sabstance,  under  sections  35  and  39  of  the 
bankrupt  act,  the  assignee  has  a  chose  in  action  by 
which  "he  may  recover  the  property  or  the  value  of  it 
from  the  person  so  receiving.it  or  so  to  be  benefited," 
or  **  may  recover  back  the  money  or  other  property  so 
paid,  conveyed,  sold,  assigned,  or  transferred  contrary 
to  this  act ;  provided  the  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to  believe 
that  a  fraud  on  this  act  was  intended  and  that  the^ 
debtor  was  insolvent."  The  defendant  has  no  right 
to  diminish  the  plaintiff's  claim  against  him,  by  show- 
ing (if  he  could)  that  facts  exist  which  would  have  put 
it  in  the  assignee's  power  to  take  the  goods  levied  upon^ 
or  recover  their  value  if  the  proceeds  had  been  paid 
to  the  plaintiff.  Section  36  says  that  the  mode  of  gt^t- 
ting  the  preference  is  void.  That  is  the  equivalent  of 
language  used  in  our  own  statutes  against  fraudulent 
conveyances,  and  means  void  in  favor  of  those  against 
whom  it  is  considered  or  declared  a  fraud.  If  the 
assignee  might  have  succeeded,  but  if  he  never  took 
tiie  necessary  steps  to  assert  his  claim,  the  sheriff  ha& 
no  right  to  dispose  of  the  plaintiff's  interest  in  prop- 
erty on  the  supposition  that  the  assignee  might  have 
asserted  and  maintained  his  claim. 

The  plaintiff  should  have  judgment  for  four  hun- 
dred  and  nine  dollars  and  thirty-three  cents  and 
interest. 

Brown^  Hall  &  Vanderpoel^  attorneys,  and  /. 
Sterling  Smith  and  A.  J.  Vanderpoely  of  counsel^ 
for  appellant,  urged ; — The  plaintiff  failed  to  show 
any  property  out  of  which  the  defendant  could  have 
ro^lected     the    said    execution,    or    any    portion    of 
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it.  I.  On  January  12  the  property  was  all  at 
the  Broome  street  store,  with  the  exception  of 
twenty-five  cases  of  hats,  which  were  at  Algeo's 
shop ;  but  on  January  14,  Sheriflf  O'Brien  removed 
some  of  the  goods  from  the  Broome-street  store  to 
Bogert's,  and  afterwards  took  them  to  Topping's  ;  and 
on  January  26,  said  O'Brien  removed  the  hats  that 
were  at  Algeo's  to  Topping's  also,  so  that  on  February 
1,  there  was  no  property  belonging  to  E.  P.  Sanger  & 
Co.,  except  what  was  in  the  Broome-street  store,  and 
the  property  at  Topping's,  all  of  which  was  in  ex- 
Sheriff  O'Brien' s  custody, 

II.  The  defendant  could  not  have  collected  the 
plaintiff's  execution  out  of  the  property  which  was  in 
the  Broome-street  store  on  February  1.  There  was  not 
enough  of  it  to  satisfy  the  Tenth  National  Bank  execu- 
tions. The  property  was  sold  by  Wilmerding,  Hoguet 
&  Co.,  and  the  proceeds,  amounting  to  eight  thousand 
two  hundred  and  thirty- nine  dollars  and  twenty -five 
cents,  were  paid  to  and  held  by  the  defendant,  pursuant 
to  an  order  of  the  bankruptcy  court.  The  amount  of 
the  Tenth  National  Bank  executions  which  the  de- 
fendant  held  was  nine  thousand  eight  hundred  and  fifty- 
four  dollars  and  forty-eight  cents,  exclusive  of  interest, 
and  were  prior  to  the  plaintiff^  s  execution. 

III.  The  defendant  could  not  have  collected  the 
plaintiff's  execution  out  of  the  property  at  Topping's. 
The  property  was  already  in  custody  of  the  law  in 
O'Brien's  possession,  and  the  defendant  could  nor 
levy  on  it.  ''Property  once  levied  on,  remains  in 
custody  of  the  law,  and  it  is  not  liable  to  be  taken  by 
another  execution  in  the  hands  of  a  different  officer" 
<Hagan  v.  Lewis,  10  Peter  U.  S.  402-3 ;  Dubois  v.  Har- 
court,  20  Wend.  41 ;  Van  Loan  v.  Kline,  10  Johns. 
135  ;  Hartwell  v.  Bissell,  17  Id.  128 ;  Knox  n.  Smith, 
4  How.  U.  8,  298 ;  Taylor  v.  Carryl,  20  Id.  583). 

IV.  The  plaintiff  may  urg**  that,  although  the  de- 
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fendant  had  Dot  the  right  to  the  possession  of  the 
property  which  was  at  Topping's,  and  could  not  have 
taken  and  sold  it ;  nevertheless,  if  he  had  made  an  in- 
formal levy  on  it  in  O'Brien's  hands,  or  levied  upon 
the  property  subject  to  the  right  of  O'Brien,  he  would 
have  obtained  a  lien  upon  it,  which  would  have  fol- 
lowed the  property  into  bankruptcy,  and  could  have 
been  asserted  against  the  assignee  in  the  bankruptcy 
court.  The  learned  judge  who  tried  the  case  seemed  to 
have  had  some  such  idea,  and  to  have  been  largely  in- 
fluenced by  it  in  deciding  the  case.  But  there  can  be 
no  informal  levy  upon  property  not  subject  to  levy  ; 
and,  as  we  have  already  shown,  this  property  being 
already  in  the  custody  of  the  law,  could  not  be  levied 
upon  by  the  defendant.  Nor  could  the  defendant 
have  levied  upon  the  property  subject  to  the  right  of 
O'Brien's  levy.  The  interest  of  E.  P.  Sanger  &  Co. 
in  that  property,  on  February  1,  1871,  was  a  residuary 
interest,  or  the  right  to  the  surplus  after  O'Brien  had 
satisfied  his  claim,  and  such  an  interest  can  not  be 
levied  upon  under  an  execution.  Under  an  execution 
only  goods  and  chattels  can  be  taken,  and  there  can 
be  no  levy  where  the  sheriff  at  the  time  of  making  the 
same  has  no  right  to  proceed  and  sell  the  property. 
In  the  case  of  pledged  property,  the  pledgor's  interest 
can  now  be  levied  on,  but  that  is  by  express  statutory 
provision,  and  in  that  case  the  sheriff  can  take  the 
property  and  sell  it  (3  H.  S.  6  ed.  645,  §  20 ;  Steif  v. 
Hart,  1  Corns.  20). 

V.  The  learned  judge  who  tried  the  case  seems 
to  have  regarded  the  levy  of  O'Brien  as  excessive,  and 
to  hold  the  defendant  responsible  for  it.  It  undoubt- 
edly was  excessive  after  the  other  attacliments  in  his 
hands  had  been  withdrawn  ;  but  O'Brien  is  liable  for 
that,  and  not  the  defendant.  O'Brien  had  a  valid  at- 
tachment, and  the  defendant  had  no  power  or  authority 
to  compelO'Brien  to  release  to  him  any  of  the  property* 
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Evidently  O'Brien  believed  he  had  more  property  at 
Broome-street  than  was  necessary  to  satisfy  the  attach- 
ment claim,  for  as  soon  as  he  knew  defendant  had  re- 
ceived the  Tenth  National  Bank  executions  he  removed 
from  Broome  street  property  enough  to  make  him  safe, 
and  kept  the  fact  concealed  from  the  defendant.  He 
did  not,  however,  give  up  liis  levy  on  the  property 
remaining  in  the  Broome-street  store  until  the  petition 
in  bankruptcy  was  filed,  and  the  learned  judge  who 
tried  this  case  finds  fault  with  him  for  giving  it  up  a& 
soon  as  he  did,  and  attempts  to  draw  conclusions  un- 
favorable to  the  defendant,  because  O'Brien  did  not 
hold  on  to  the  said  property  in  Broome-street  until  the 
bankruptcy  proceedings  had  proceeded  far  enough  to 
vacate  the  attachment,  although  O'Brien  retained  until 
that  time  this  property  at  Topping's,  which  was  ample 
to  protect  the  attachment  claim.  Also,  if  O'Brien  had 
at  any  time  released  all  of  the  property  which  he  held 
in  excess  of  what  was  properly  held  under  the  Algeo 
attachment,  it  would  have  been  inured,  as  it  did,  to 
the  Tenth  National  Bank  executions,  and  not  to  the 
plaintiff. 

VI.  The  petition  in  bankruptcy  against  E.  P. 
Sanger  &  Co.,  was  filed  February  24,  1871 ;  they  were 
adjudicated  bankrupts  March  11 ;  the  warrant  of 
seizure  was  issued  to  the  marshal  March  14 ;  and  the 
assignment  was  executed  to  the  assignee  Apiil  16, 
1871.  The  defendant  could  not,  therefore,  have  levied 
on  any  of  this  property  after  February  24,  1871,  even 
though  he  had  known  where  it  was,  and  no  injunction 
had  been  issued  by  the  bankruptcy  court  restraining 
him  from  doing  so  (Miller  v.  Bolles  [JV.  T.  Ct.  of  Ap.]y 
reported  in  10  J!fat  Bk,  Beg.  516 ;  Miller  v.  O'Brien^ 
9  Id.  26).  A  principal  inquiry  in  this  case,  therefore, 
becomes  narrowed  to  the  question  whether  or  not  the 
plaintiff  has  shown  there  was  property  within  the  city 
and  county  of  New  York,  between  February  1  (the  day 
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plaintiflPs  judgment  was  docketed  and  execution 
issued),  and  February  24,  1871  (the  day  the  petition  in 
bankruptcy  was  filed),  from  which  the  defendant  ought, 
by  the  exercise  of  due  and  reasonable  diligence,  to  have 
collected  the  execution. 

In  addition  to  the  reasons  before  given  the  judgment 
below  is  erroneous  for  the  additional  one  that  the  de- 
fendant did  not  have  notice  of  any  property  out  of  which 
he  could  collect  said  execution,  nor  is  the  plaintiff  now 
able  to  point  out  the  existence  of  any  such  property. 
The  learned  judge  evidently  based  this  finding  upon  the 
idea  that  the  property  at  Topping's  could  have  been 
levied  on  by  the  defendant  if  he  had  known  where  it 
was,  and  that  knowing  that  property  had  been  removed 
from  Broome-street,  he  was  negligent  in  not  following 
it  up  and  ascertaining  where  O'Brien  had  stored  it,  and 
what  it  consisted  of.  He  does  not  find  that  defendant 
knew  of  the  property  at  Topping's,  but  that  he  "had 
notice"  of  it.  The  question  of  defendant's  diligence 
in  ascertaining  what  property  ex- sheriff  O'Brien  had 
removed  from  the  Broome  street  store  was  immaterial. 

BrowneU  c6  Lathrop^  attorneys,  and  8.  B.  Brown-- 
elly  of  counsel,  for  respondents,  urged  ;-^The  defendant, 
Brennan,  is  liable  to  the  plaintiff  for  the  false  return 
and  neglecting  to  make  the  money  upon  his  execution. 
Defendant's  neglect  was  his  allowing  five  thousand  and 
forty-nine  dollars  and  sixty-four  cents  of  the  goods 
levied  on  by  him  on  January  12,  1871,  to  be  removed 
from  his  control,  and  suffering  them  to  go  to  the  mar- 
shal in  bankruptcy  without  making  any  claim  to  them 
under  plaintiff's  execution  or  notifying  the  plaintiff 
so  that  he  could  indemnify  the  defendant  or  make  a 
claim  in  the  bankruptcy  court,  and  returning  the 
plaintiff's  execution  and  thus  preventing  the  plaintiff 
making  any  claim  in  the  bankruptcy  court.  This 
neglect  lost  the  plaintiff  his  execution.     It  is  idle  to 
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say  that  the  defendant  had  no  notice  of  these  goods, 
for  he  actually  levied  on  them  on  January  12,  1871, 
and  that  levy  enured  to  the  benefit  of  the  plaintiff's 
execution  when  it  came  to  defendant's  hands  without  a 
new  levy.  A  levy  under  one  execution,  even  though 
it  has  become  dormantj^  enures  to  the  benefit  of  a  sub- 
sequent execution  (Peck  v.  Tiffany,  2  Corns.  451  ; 
Oamp  V.  Chamberlain,  6  Den.  198 ;  Rev.  Stat.  p.  3,  eh. 
6,  tit.  5  §  1,  314,  &c.),  A  levy  under  one  execution 
enures  to  the  benefit  of  a  second  execution  subse- 
quently coming  to  the  same  officer  (Van  Winkle  v. 
Udall,  1  Bill,  569  ;  Birdseye  v.  Ray,  4  Id.  159 ;  RusseU 
7).  Gibbs,  5  Cow.  395;  Oresson  v.  Stout,  17  Johns.  116). 
It  is  equally  idle  to  say  that  he  could  not  have  made 
the  amount  of  plaintifTs  execution  from  them,  on  ac- 
count of  the  Algeo  attachment,  for  there  are  two  thou- 
sand and  forty -seven  dollars  and  sixty-nine  cents,  or 
five  times  the  amount  of  plaintiff's  execution  beyond 
the  Algeo  attachment,  Lovick  v.  Crowder,  8  Barn.  cJ& 
Cress.  132,  is  in  point.  The  sheriff  was  held  liable  for 
negligence  in  not  asking  to  see  the  warrant  under 
which  the  former  sheriff  claimed  to  hold  the  goods 
(Cited  and  approved,  Paton  v.  Westervelt,  2  Dtcer^ 
386).  *'  When  he  was  informed  that  the  officer  of  the 
former  sheriff  claimed  it  under  a  levy,  it  was  the  de- 
fendant's duty  to  ask  to  see  the  warrant  or  execution. 
If  he  had  done  that,  he  would  have  seen  from  its  date 
that  there  had  been  such  gross  delay  as  rendered  it 
fraudulent  and  void." 

By  the  Ooijet.— Citbtis,  J.— The  defense  set  up 
in  the  answer,  that  the  plaintiff's  judgment  and  execu- 
tion, were  obtained  and  issued  to  procure  a  preference 
in  violation  of  the  bankrupt  law  of  the  United  States, 
and  therefore  void,  was  in  view  of  the  recent  decisions, 
and  especially  that  of  the  United  States  supreme  court 
in  Wilson  t.  City  Bank  (17  Wall.  489),  not  pressed 
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at  the  argument,  and  it  becomes  unnecessary  to  con 
sider  it  here. 

The  evidf^nce  shows  that  O'Brien,  the  late  sheriff, 
by  McKnight,  a  deputy,  previous  to  January  1, 1871,  had 
levied  upon  the  goods  of  Sanger  &  Co.,  at  their  store  in 
Broome-street,  under  an  attachment  for  three  thousand 
•  ioilars  issued  in  a  suit  wherein  one  Algeo  was  plaintiff. 
On  January  12,  1871,*  the  def^^ndant's  deputy,  Schmitz, 
went  to  this  store  with  the  two  executions  in  favor,  of 
the  Tenth  National  Bank,,  amounting  to  nine  thousand 
eight  hundred  and  fifty-four  dollars  and  forty-eight 
cents,  to  levy,  and  made,  what  he  calls,  an  informal 
levy.  McKnight  was  in  possession,  and  refused  to 
let  him  have  access  to  the  goods,  or  possession,  or  to 
let  him  make  an  inventory  of  them.  Schmitz  learning 
that  the  attachment  case  might  be  settled  and  Mc- 
Knight go  out,  put  one  Pearsall  on  guard  to  notify 
him,  so  that  he  might  then  take  possession. 

On  January  14,  1871,  McKnight  removed  from  the 
store  goods  of  the  value  of  five  thousand  and  forty- 
nine  dollars  and  sixty-four  cents.  Pearsall  informed 
Schmitz  of  the  removal.  This  was  previous  to 
February  24,  1871.  Plaintiff's  execution  was  placed 
in  Schmitz' s  hands  to  be  levied  February  1,  1871.  It 
does  not  appear  that  Schmitz  was  informed  of  the  value 
of  the  goods  removed,  or  to  what  place  they  were  taken. 
It  was  his  duty  to  use  due  diligence  to  find  property  to 
pay  the  three  executions. 

The  liability  of  the  defendant  depends  up6n  the 
conduct  of  his  deputy  in  respect  to  these  goods. 

It  was  considered  by  the  learned  judge  at  the  trial, 
that  if  the  goods  were  held  regularly  and  in  compliance 
with  law  under  the  attachment,  the  defendant's  deputy 
had  no  power  to  seize  or  take  possession  of  them,  or 
any  part  of  them.  This  question  was  fully  discussed 
at  the  argument,  but  in  the  view  here  taken  of  the  case 
it  will  not  be  necessary  to  consider  it. 
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It  is  difficult  to  say,  that  when  an  attachment  has 
been  levied  on  the  property  of  a  defendant,  a  sheriff 
into  whose  charge  executions  come  to  be  levied  on  the 
same  defendant's  property,  owes  no  duties  to  the 
plaintiffs  in  respect  to  their  enforcement.  The  property 
may  be,  as  is  claimed,  in  the  custody  of  the  law,  and 
not  liable  to  be  taken  by  another  execution  in  the 
hands  of  a  different  officer,  yet,  can  there  .not  be  circum- 
stances that  call  on  the  sheriff  to  exercise  a  reasonable 
care  and  diligence  in  the  matter  ? 

For  instance,  in  the  present  case,  where  an  attach- 
ment was  issued  for  three  thousand  dollars  to  be  levied 
and  used  in  the  interest  of  E.  P.  Sanger  &  Co.,  with 
the  knowledge  of  Algeo,  as  the  court  considered  there 
was  some  reason  for  believing  if  Schmitz's  testimony 
was  to  be  relied  on.  and  where  the  assets  of  E.  P. 
Sanger  and  Co.  amounted  to  between  eighty  thousand 
dollars  and  ninety  thousand  dollars,  and  the  sheriffs 
deputy,  Schmitz,  holding  the  executions,  was  notified 
that  a  part  of  the  goods  claimed  to  be  seized  under  the 
attachment,  were  removed  in  a  concealed  and  surrepti- 
tious manner  by  their  custodian,  it  is  very  difficult  to 
hold  that  the  sheriff  did  not  owe  the  duty  to  the  plain- 
tiff of  asking  the  watchman,  Pearsall,  who  informed 
him  of  it,  what  information  or  knowledge  he  had  about 
theii*  removal,  or  of  making  common  inquiries  for 
persons  or  Qarts  likely  to  remove  that  large  amount  of 
goods,  or  of  asking  to  look  at  the  warrant  of  attach- 
ment, or  of  applying  to  Sheriff  O'Brien  himself  about 
the  removal,  or  of  calling  upon  him  to  release  from  thp 
levy  of  the  attachment  all  goods  beyond  what  was 
necessary  to  secure  the  payment  of  the  three  thousand 
dollars  and  sheriff's  fees. 

A  proper  regard  for  the  administration  of  justice, 
has  always  led  courts  to  inflexibly  require  the  exercise 
of  diligence  and  fidelity  in  the  execution  of  process, 
from  all  officers  to  whom  the  law  confides  it  for  execu- 
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tion.  Upon  the  officers  charged  with  the  execution  of 
process,  from  the  highest  to  the  lowest,  the  law  confers 
great  powers,  and  extends  to  them  the  amplest  pro- 
tection consistent  with  the  proper  discharge  of  their 
iinportanl  duties. 

The  evidence  shows  that  the  deputy  Schmitz,  omitted 
to  make  those  inqairies  in  reference  to  the  goods  re- 
moved, most  likely  to  afford  him  information  about 
them.  They  were  not  taken  from  the  city,  and  there 
does  not  appear  to  have  been  any  substantial  reason 
why  he  did  not  learn  where  they  were.  It  is  true, 
Schmitz  testifies  he  asked  the  plaintiff's  attorney  what 
had  become  of  the  goods,  and  also  McKnight  and  his 
man  and  one  of  the  firm  of  E.  P.  Sanger  &  Co.  The 
plaintiff's  attorney,  of  course,  did  not  know,  and  the 
member  of  the  firm  of  Sanger  &  Co.,  and  McKnight' s 
man,  refused  to  answer,  and  referred  him  to  McKnight, 
who  amply  satisfied  the  deputy's  anxiety  and  diligence 
in  the  matter,  by  declining  to  give  hiih  any  informa- 
tion on  the  subject. 

After  this  weak  and  brief  investigation,  the  defend- 
ant's deputy  remained  tranquil,  communicating  in  no 
way  to  the  plaintiff* 's  attorney  the  very  suspicious 
features  of  the  transaction  apparent  upon  its  face,  and 
and  not  acting  himself  or  pushing  any  further  inquir- 
ies, or  taking  any  of  those  steps  that  would  in  the 
exercise  of  common  and  ordinary  care  and  diligence 
have  brought  to  his  knowledge  property  of  E.  P.  Sanger 
&  Co.,  in  this  county,  of  the  value  of  thirteen  thousand 
three  hundred  and  eighty-eight  dollars  and  eighty-nine 
cents,  being  more  than  enough  to  pay  off  the  attach- 
ment and  the  three  executions,  all  of  which  amounted 
to  thirteen  thousand  three  hundred  and  sixty -three  dol- 
lars and  eighty -one  cents,  including  the  present  plain- 
tiff '  s.  There  was  an  entire  omission  on  the  part  of 
the  defendant  to  give  information  to  the  plaintiff  of 
this  manifestly  excessive  levy,  so  that  he  might  be 
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enabled  to  seek  relief,  oor  did  the  defendant's  deputy^ 
make  any  demand  on  sheriflF  O'Brien,  or  apply  eren 
to  have  some  part  of  the  property  relieved  from  the 
attachment. 

On  February  24,  1871,  proceedings  in  bankruptcy 
were  taken  against  E.  P.  Sanger  &  Co.,  and  under 
these  the  sheriff  was  allowed  to  sell  the  goods  levied 
upon  in  the  store  in  Broome-street.  These  realized 
eight  thousand  two  hundred  and  thirty-nine  dollars 
and  twenty-five  cents.  The  goods  that  were  surrepti- 
tiously removed  from  the  store  were  sold  for  five  thou- 
sand and  forty-nine  dollars  and  sixty -four  cents.  The 
attachment  for  the  three  thousand  dollars  was  dis- 
solved by  the  bankruptcy  proceedings,  and  the  two 
executions  in  favor  of  The  Tenth  National  Bank  were 
set  aside  by  the  United  States  circuit  court  as  void,  on 
the  ground  that  the  bank  had  reasonable  cause  to  be- 
lieve E.  P.  Sanger  &  Co.  were  insolvent  at  the  time  of 
the  levy.  The  defendant  returned  the  plaintiff's  ex- 
ecution unsatisfied.  All  the  property  of  E.  P.  Sanger 
&  Co.  passed  into  the  custody  of  the  marshal  in 
bankruptcy  while  the  defendant  held  the  execution, 
yet  he  made  no  claim  under  it,  and  gave  no  notice  to 
the  plaintiff,  so  that  he  could  indemnify  the  d'-fend- 
ant,  or  make  a  claim  himself  in  the  bankruptcy  court. 

It  is  idle  to  speculate,  as  to  what  would  have 
been  the  fate  of  the  plaintiff's  execution  and  judgment 
under  the  bankruptcy  proceeding.  There  is  every 
reason,  from  the  proofs  and  the  n^cent  decisions,  to  be 
lieve  they  would  have  been  sustained,  and  it  was  for 
the  assignee  in  bankruptcy,  aad  not  the  defendant,  to 
raise  the  objertion. 

Upon  considering  the  questions  raised  by  the  defend- 
ant, it  seems  to  be  clearly  settled  by  the  adjudications 
of  the  courts,  and  as  absolutely  necessary  for  the 
proper  administration  of  justice,  that  a  sheriff  to  whoat 
an  execution  is  issued,  is  bound  to  use  all  reasonable- 
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endeavors  to  execute  the  process  of  the  law,  ia  the 
most  effectual  manner.  As  a  mere  agent  he  would  be 
required  to  exercise  at  least  the  ordinary  diligence 
that  persons  of  common  prudence  are  accustomed  to 
use  about  their  own  busiaess  and  affairs.  Voluntarv 
ignorance,  or  that  which  arises  from  a  neglect  to  make 
proper  search  or  inquiries,  will  not  excuse  him.  His 
duty  is  to  inquire  of  those  who  would  probably  be 
acquainted  with  what  the  due  execution  of  his  process 
requires  him  to  ascertain,  and  when  he  searches,  to 
search  in  localities  where  it  was  probable  he  might 
find  what  he  was  called  upon  to  find.  When  he  holds 
various  executions  against  the  same  defendants,  it  is  a 
breach  of  duty  for  him  to  lend  himself  to  one  party" 
to  the  wrongful  prejudice  of  another,  or  to  withhold 
information  from  one  party  of  proceedings  that  may 
wrongfully  deprive  him  of  his  remedy,  and  he  has  been 
held  liable  for  negligence  in  not  asking  to  see  the  war- 
rant under  which  the  former  sheriff  claimed  to  hold  the 
goods  (Tomliuson  v  Rowe,  Hill  &  Den.  Sup.  410 ; 
Henman  v.  Borden,  10  Wend.  369  ;  Phil.  Ev.  C.  &  H. 
notes,  p.  692,  ed.  1859  ;  War  moll  o.  Young,  5  Barn.  & 
Oress.  660  ;  Lovick  v.  Crowder,  8  Id.  132 ;  Dean  v. 
Macknamara,  5  Dowl.  <&  Ryl.  96). 

Applying  these  rules  to  the  conduct  of  the- defend- 
ant's deputy  with  the  plain tifl's  execution,  it  ip  ap- 
parent that  he  was  guilty  of  neglect,  and  that  there  was 
a  failure  to  exercise  ordinary  diligence,  and  that  by 
his  omission  to  take  proper  steps  and  to  make  proper 
inquiries,  and  of  the  persons  likely  to  know,  and  also 
by  his  failure  to  notify  the  plaintiff  of  the  proceedings 
in  bankruptcy,  so  that  he  could  make  his  claim  in  the 
bankruptcy  court,  the  plaintiff  lost  the  benefit  of  his 
execution.  There  was  that  failure  of  diligence  on  the 
part  of  the  defendant  that  entitles  the  plaintiff  to  re- 
cover against  him,  and  the  judgment  appealed  from 
should  be  aflirmed,  with  costs. 


106  WHITNEY  r.  .AIAYOR,  &c.  OF  NEW  YORK. 


Statement  of  the  case. 


We  think,  however,  there  are  questions  of  law  in- 
volved, which  ought  to  be  reviewed  in  the  court  of 
-appeals.  We  will,  therefore,  enter  an  order  under 
Laws  of  1874,  ch.  322,  to  that  effect,  if  desired  l?y  the 
appellant. 

MoNELL,  Ch.  J.  (concurring). — I  concur  in  affirm- 
ing tlie  judgment,  and  in  the  entering  of  the  order 
above  mentioned. 


ELISHA  D.  WHITNEY,  Plaintiff,  v.  THE 
MAYOR,  ALDERMEN,  and  COMMONALTY 
OF  THE  CITY  OF  NEW  YORK,  Defendants. 

I.— EMPLOYEE  OF  MUNICIPAL  COKPORATION. 
1.  Action  for  his  salabt,  what  not  a  defbnsb  to. 
1.  Absence. 
a.  When  his  daties  do  not  absolutely  require  his  presence  eTery 
day  at  the  office  of  another  officer  of  the  corporation,  his 
omission  to  be  present  on  numerous  days   (his  attendance  on 
them  not  being  necessary  to  the  faithful  discharge  of  his 
duties),  forms  no  defense  to  an  action  for  his  salary. 
n.-.TRLAL. 
1.  Proposition  of  law,  erroneous. 
a.    When  not  cause  for  reversal. 

1.  When  the  judge  at  the  trial  lays  down  a  proposition  of  law, 
the  converse  of  which,  if  charged,  would  not  have  called  for 
or  justified  any  different  determination  of  the  case  than  that 
arrived  at,  and  ought  not  in  law  to  any  way  affect  the 
determination,  it  is  unnecessary,  on  appeal,  to  consider 
whether  the  proposition  is  correct  or  not;  the  proposition 
being  immaterial,  its  error  (if  it  be  erroneous)  presents  no 
cause  for  reversal. 
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Before  Feeedman,  Cuetis,  and  Spexe,  JJ, 

Decided  February  1,  1875. 

Exceptions  ordered  to  be  heard  in  the  first  instance 
^t  the  general  term. 

J3.  Delafield  Smith,  for  defendants. 

jB.  S.  StrahaUj  for  plaintiflf. 

The  facts  suflSciently  appear  in  the  opinion. 

By  the  Coubt.— Odetis,  J. — The  plaintiff  sues  to 
recover  for  five  months'  services  by  one  Riordan,  his 
assignor,  as  assistant  inspector  in  tlie, department  of 
finance  of  the  city  of  New  York.  Riordan' s  salary  was 
two  thousand  dollars  per  annum,  and  he  was  duly 
appointed  to  the  office.  The  plaintiffs  assignor  testifies 
that  he  went  every  day  to  the  comptroller's  office 
during  this  period,  but  that  his  official  duties  were  to 
inspect  sewers,  street  paving,  piers,  and  otht*r  work 
being  performed  for  the  city,  and  that  he  duly  attended 
to  all  such  duties.  The  only  evidence  claimed  to  be  in 
conflict  with  this,  is  the  testimony  of  an  employee  in 
the  comptroller's  office,  that  plaintiffs  assignor  was 
•absent  therefrom  a  number  of  days  during  the  five 
months,  as  appears  by  the  witness's  memoranda.  The 
witness  at  first  declined  to  swear  that  he  himself  was 
present  every  day,  and  actually  observed  the  absence, 
but  on  referring  to  his  book  he  did  so. 

There  was  no  evidence  that  the  duties  of  assistant 
inspector  required  Riordan' s  presence  every  day  in 
the  comptroller's  office,  or  that  he  failed  to  perform  his 
duty,  or  was  absent  from  the  comptroller's  office 
negligently,  or  unnecessarily. 

After  the  parties  rested,  the  defendants'   counsel 


108  WHITNEY  V.  MAYOR,  ifcc.  OF  :NEW  YORK. 

Opinion  of  the  Court,  by  Curtis,  J. 

asked  leave  to  go  to  the  jnry  on  the  question  of  ttie 
performance  of  duty,  which  was  denied,  and  the  de- 
fendants excepted. 

Thereupon  the  defendants'   counsel  requested  the 
court  to  charge  the  jury  that  under  the  evidence  tht- 
d:?fendants  are  entitled  to  a  deduction  from  the  amouiii 
of  the  claim,  by  reason  of  the  absence  of  the  plain  titr. 
which  was  denied,  and  the  defendants  excepted. 

The  defendants  also  asked  the  court  to  submit  to 
the  jury  the  question  whether  or  not  the  defendants 
are  not  entitled  to  have  deductions  made  from  the 
plaintiflPs  claim,  on  account  of  Riordan's  absence 
from  duty,  which  was  denied,  and  the  defendants  ex- 
cepted. 

The  court  directed  a  verdict  for  the  plaintiff  for 
one  thousand  and  nine  dollars  and  twenty-one  cents, 
and  the  defendants'  counsel  excepted. 

There  was  no  question  of  the  performance  of  duty^ 
raised  by  the  evidence,  and  there  were  no  absence& 
shown  that  were  inconsistent  with  its  performance  ; 
there  was  nothing  to  go  to  the  jury,  and  the  court 
properly  directed  a  verdict  for  the  plaintiff,  and  de- 
clined to  charge  the  jury  and  submit  questions  as  re- 
quested by  the  defendants'  counsel. 

It  is  stated  in  the  case,  that  the  court  ruled  that  this 
being  a  salaried  office,  where  the  salary  is  fixed  by 
law,  the  officer  is  entitled  to  his  salary,  notwithstand-  • 
ing  he  fails  to  perform  any  duty,  as  long  as  he  is  con- 
tinued in  the  office,  and  the  defendants  excepted  to  the 
ruling. 

This  was  merely  a  legal  proposition  advanced  by 
the  court,  and  not  based  on  any  evidence  of  a  failure 
to  perform  official  duty,  and  though  designated  in  the 
case  as  a.raling  of  the  court,  simply  presents  a  ques- 
tion that  does  not  arise  in  the  controversy,  and  the 
determination  of  which,  in  whatever  way,  did  not  and 
could    not,  affect  or   prejudice  the  defendants,  and 
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which,  in  view  of  the  uncontradicted  evidence  of  due 

« 

performance  of  duty,  it  is  unnecessary  to  consider. 

Defendants'  exceptions  should  be  overruled,  and 
judgment  ordered  for  plaintiff  on  the  verdict,  with 
costs. 

Fbbedman  and  Spbib,  JJ.,  concurred. 


DAVID  HEXTER,  Plaintifp  and  Respondent, 
V.  CHARLES  KjSFOX,  Defendant  and  Appel- 
lant. 

I.    MEASURE  OF  DAMAGES. 

1.   LbBSOB  Am>  LBB8BE. — ^HOTSL. 

1«  Breach  of  covenant  to  put  in  pouesiian, 
a.  When  a  lessor  owning  a  bnilding  and  being  about  to  erect 
a  new  one  a^oining  it  and  to  be  connected  with  it,  leases 
the  old  one  and  the  one  to  be  erected,  for  hotel  purposes, 
covenanting  to  make  certain  repairs  in  some  of  the  rooms  in 
the  old  building  and  to  finish  the  new  building  (which 
should  contain  a  certain  number  of  rooms),  by  a  specified  time, 
and  that  such  rooms  should  be  ready  for  occupation,  and 
possession  thereof  should  be  given  by  such  specified  time, 
and  the  rooms  were  not  ready  for  occupation  until  some  time 
after  the  specified  period, 

Hjbld, 
the  evidence  showing  that  rooms  in  a  hotel,  both  furnished 
4aid  unfurnished,  have  their  value  for  use,  varying  with  cer- 
tain periods  of  the  year,  which  is  known  and  provable, 

that, 
1«  The  lewe^B  mea^wre  oj  damaget  was  the  proved  value  of 
the  use  of  furnished  rooms  for  such  of  the  rooms  for 
which  he  had  furniture,  and  for  the  others  the  proved 
value  of  unfurnished  rooms. 
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a.  This  measure  is  not  open  to  the  objection  that  it 
involves  tlie  allowance  of  contingent  profits  for  the 
nse  of  the  furniture,  or  of  profits  contingent  on  th& 
use  of  the  hotel  by  guests. 
2.  The  allowance  for  the  value  of  the  use  vMut  be  wxried 
according  to  the  season  of  the«year. 
n.     LESSOR  AND  LESSEE. 
1.  Bbbach  of  ooYSNAisrr  bt  lessor  to  rbpaib,  to  bestore,  to 

PUT     IN     ORDEB,     OB     TO    BBPLAOB    OLD    APFXJBTENANCBS    WITH 
NSW. 

1.   Option  of  lessee, 
a.  He  has  the  right  to  make  the  repairs^  &c.,  being  judicious 
and  reasonable  in  his  expenditure,  and  recover  the  expenses 
from  the  landlord, 

or 
Omit  to  make  the  repairs,  &c.,  and  sue  for  his  damages. 
m.    ESTOPPEL.— WAIVER. 
1.  What  will  not  ofbbatb  ab. 
a.  The  fact  tJiat  a  party  who  has  an  interest  in  having  certain 
work  well  done,  and  the  materials  furnished  therefor  of  a  cer- 
tain quality,  stands  by  and  sees  work  done  and  materials  used 
of  a  character  inferior  to  that  called  for,  mil  not  oi^erate  as  an 
estoppel  or  waiver  of  his  right  to  thereafter  object,  tchere  it 
does  not  appear  tlutt  the  party  has  sufficient  hnmoledge  to  enable 
him  to  detect  the  defects  and  make  the  proper  objections 
thereto. 
IV.    CONTRACT.— DELAY    IN    COMPLETION.— STRIKE    OF 
WORKMEN. 
1.  Damages  caused  bt,  what  not  a  defense  to. 
a.  The  fact  that  a  part  of  the  delay  which  occurred  after  the 
time  limited  for  the  completion  was  caused  by  a  strike  of  the 
workmen  which  took  place  after  that  time,  is  no  d^ense  to 
a  claim  for  damages  suffered  by  that  part  <tf  the  delay* 

Before  Fbeedman,  Curtis,  and  Speir,  JJ. 

Decided  February  1,  1876* 

Appeal  from  jndgment 

Prior  to  April,  1871,  the  plaintiff  was  in  possession,. 
as  tenant  of  the  defendant,  of  the  hotel  bnilding  at  the- 
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northwest  corner  of  Broadway  and  Spring-street^ 
known  as  the  ''  Prescott  House,"  and  of  the  adjoining 
building,  No.  97  Spring-street,  in  the  city  of  New 
York,  also  used  in  connection  with  same  for  liotel 
purposes.  On  April  28,  1871,  the  plaintiff  and  defend- 
ant executed  a  lease,  by  which  defendant  demised 
to  the  plaintiff  the  '*  Prescott  House,"  and  the  five 
stories  of  a  new  building  about  to  be  erected  by  him  ou 
the  lots  Nos.  97  and  99  Spring-street  (with  certain  ex- 
ceptions stated  in  said  lease),  for  the  term  of  eight  years, 
from  May  1,  1871,  at  the  annual  rent  of  twenty-two 
thousand  five  hundred  dollars,  payable  quarterly. 
The  defendant  covenanted  that  the  portion  of  the  build- 
ing 97  and  99  Spring- street,  demised  to  plaintiff, 
should  contain  five  stories,  should  be  built  in  a  sub- 
stantial and  workmanlike  manner,  and  of  good  ma- 
terials, according  to  the  plans  and  specifications  of  D.  & 
J.  Jardine,  already  prepared,  and  should  contain  gas- 
pipes  leading  from  the  street  level  to  all  the  halls  and 
rooms  thereof,  and  water-pipes  with  proper  connec- 
tions for  the  supply  of  all  the  rooms  and  halls  of  the 
said  new  building;  and  that  the  said  new  builditig 
should  be  finished  and  ready  for  occupation,  and  pos- 
session thereof  given  to  the  said  plaintiff  on  or  h^tbio 
Septt'm^^'M'1  1  -'71,  Ali50,  that  tho  (leiViulaiit  would,  on  . 
(.r  uiMore  i:?ejjtciuber  1,  1871,  complete  and  finish  all 
the  alterations  and  repairs  to  the  old  part  of  the 
premises  then  in  plaintiff's  occupation,  which  were  in- 
cluded in  a  specification  made  by  D.  &  J.  Jardine. 

The  complaint  alleges  that  the  new  building  was 
not  ready  for  occupation,  or  possession  thereof  given 
to  plaintiff  on  September  1,  1871,  nor  for  five  months 
thereafter.  That  the  new  building  was  not  finished  in  a 
substantial  and  workmanlike  manner,  or  of  good 
materials,  and  did  not  contain  water-pipes  for  the  supply 
of  all  the  rooms.  That  defendant  did  not,  on  or  before 
September  1,  1871,  finish  the  alterations  or  repairs  to 
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the  old  building.  That  defendant  failed  to  do  several 
things  called  for  by  the  specification  made  by  D.  & 
J.  tlaidine,  and  claimed  he  had  expended  fifteen  thou- 
sand dollars  in  the  performance  of  the  woik  agreed  to 
be  done  by  the  defendant,  and  that  the  plaintiff,  by 
reason  of  defendant's  defaults  and  omissions,  had  been 
compelled  to  incur  expense  in  completing  works? 
covenanted  to  be  performed  by  defendant,  ai:d  in  re- 
pairing and  making  good  the  defects  and  imperfections 
in  the  work  performed  by  him,  to  the  amount  of  fifteen 
thousand  dollars,  and  had  sustained  damage  by  loss 
of  custom  in  his  business,  and  by  labor  and  inconven- 
ience by  reason  of  defendant's  neglect  and  default,  to 
the  further  amount  of  twenty  thousand  dollars,  and 
demanded  judgment  for  damages  to  the  amount  of 
thirty-five  thousand  dollars. 

There  was  a  verdict  for  plaintiflf  for  seventeen  thou- 
sand one  hundred  and  seven  dollars,  and  from  the 
judgment  entered  upon  the  verdict,  the  defendant 
appeals. 

William  McDermot^  attorney,  and  of  counsel,  for 
appellant,  urged  ; — I.  The  rule  laid  down  by  the  judge 
as  to  the  measure  of  damages  allowed  profits  in  the 
hotel  business.  It  allowed  a  profit  on  the  use  of  the 
furniture,  and  was  contingent  upon  the  use  of  the  hotel 
by  guests.  It  gave  plaintiflf  what  he  could  earn  by  the 
the  use  of  the  rooms  in  his  hotel  business.  Such  dam- 
ages can  not  be  allowed  (Grriflin  v.  Colver,  16  N.  Y. 
489).  There  is  no  averment  of  bad  faith  or  fraud  on 
the  part  of  the  defendant,  or  that  he  willfully  or 
wrongfully  refused  possession  to  plaintiff.  The  defend- 
ant must  be  treated  either  as  a  contractor  who  agreed 
to  erect  the  new  building  within  a  specified  time,  or 
as  a  landlord  who  covenanted  to  give  possession  of 
the  new  building  on  the  first  of  September.  If  defend- 
ant is  treated  as  a  contractor,  on  failure  to  finish  the 
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building  in  time,  the  plaintiff  would  not  be  entitled  to 
recover  the  rent  of  the  hotel  furnished.  That  would 
depend  upon  too  many  contingencies.  It  would 
depend  upon  the  style  and  character  of  the  furniture 
and  the  extent  to  which  it  was  furnished.  The  only 
true  rule,  in  the  absence  of  fraud,  is  to  allow  such 
damages  as  plainly  entered  into  the  minds  of  the  par- 
ties, i.e. J  the  rent  of  the  building  in  the  condition  in 
which  defendant  was  to  leave  it  (unfurnished)  (Ruff  v. 
Rinaldo,  65  iT.  T.  664).  If  defendant  is  to  be  treated 
as  a  landlord  who  failed  to  give  possession  of  the 
premises  at  the  time  agreed  upon,  then  plaintiff  would 
not  be  entitled  to  recover  for  the  use  of  the  rooms 
furnished,  under  the  rules  established  by  the  following 
cases :  Giles  v.  O'Toole,  4  Barb.  261 ;  Kinney  v.  Watts, 
14  Wend.  41 ;  Peters  v.  McKeon,  4  Den,  649 ;  Conger 
7>.  Weaver,  20  If.  I.  146 ;  Bush  n.  Cole,  28  Id.  270 ; 
Academy  of  Music  v.  Hackett,  3  HiU.  217 ;  see  also, 
Noyes  «.  Anderson,  1  DueVy  353 ;  Blanchard  v.  Ely, 
21  Wend.  348  ;  Morris  v.  Phelps,  5  Johns.  49 ;  Q-uthrie 
7>.  Pugsley,  12  Id.  126 ;  Wager  v.  Schuyler,  1  Wend. 
553 ;  Trull  7).  Q-ranger,  4  8eild.  116.  The  case  of  Myers 
z.  Burns  (83  Barb.  401,  and  35  N.  T.  269),  on  which 
plaintiff  relies,  does  not  apply  to  this  branch  of  the 
case.  That  was  an  action  for  damages  for  pot  making 
repairs  to  a  hotel  used  as  a  hotel.  It  does  not  appear 
that  the  distinction  between  rooms  furnished  and 
unfurnished  was  raised. 

^  II.  In  respect  to  the  loss  of  the  use  of  rooms  in  the 
old  part,  caused  by  the  fEiilure  of  defendant  to  make 
the  repairs  agreed  upon  properly,  or  in  time.  (1)  The 
•charge  of  the  court  was  erroneous  for  the  reasons 
above  stated.  (2)  The  refusal  of  the  court  to  charge 
as  requested — ''That  if  plaintiff  knew  of  a  defect 
which  caused  damage  he  was  bound  to  have  it  repd^ired 
as  soon  as  it  could  reasonably  be  done.  If  he  did  not 
do  so,  and  damage  subsequently  accrued,  he  can   not 

vn.— 8 
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recover  for  such  subsequent  damage  ;''  also — "That 
the  plaintiff  can  not  recover  for  the  use  of  the  rooms 
which  were  injured  by  leakage  or  settling  except  for  the 
time  it  would  necessarily  take  to  repair  the  rooms,"  was 
error.  The  law  imposes  upon  a  party  subjected  to 
injury  from  a  breach  of  contract  the  active  duty  of 
making  reasonable  exertions  to  render  the  injury  as 
light  as  possible ;  and  if  the  injured  party,  through 
negligence  or  willfulness,  allows  the  damages  to  be 
unnecessarily  enhanced,  the  increased  loss  justly  falls 
upon  him  (Hamilton  v.  McPherson,  28  i\r.  7.  72 ;  Baker 
V.  Drake,  53  Id.  211 ;  Shannon  v.  Com  stock,  21  Wend^ 
461 ;  Heksher  v.  McCrea,  24  Id.  309). 

III.  The  court  erred  in  charging  the  jury  that  the- 
value  of  the  rooms  must  be  varied  according  to  the 
season  of  the  year  (GriflSn  v.  Colver,  16  N.  T.  489). 

IV.  The  court  erred  in  refusing  to  charge,  a^ 
requested  by  defendant's  counsel,  "That  if  plaintitf 
was  present  during  the  performance  of  the  work,  and 
saw  the  quality  of  the  materials  and  workmanship, 
and  made  no  objections  to  the  quality  of  the  work 
and  materials,  he  can  not  after  the  work  is  done,  make 
such  objections  (Sinclair  «.  TaUmadge,  35  Barh.  602 ; 
Wyckoff  t).  Myers,  44  N.  T.  143). 

V.  The^  court  erred  in  refusing  to  charge  as 
requested  by  defendant's  counsel,  in  respect  of  the 
coal  vault. 

VI.  The  court  erred  in  refusing  to  charge  as 
requested  by  defendant's  counsel,  in  respect  of  the 
boiler.  By  the  contract  defendant  had  the  option  to 
either  remove  the  boiler  in  rear  of  the  hat  store, 
or  put  in  a  new  one.  The  plaintiff  was  bound  to  da 
that  which  would  canse  the  least  damage  to  defendant, 
if  equally  good,  within  the  principle  of  the  casea 
cited  under  second  point. 

Buckham^    Smaies    and    Walker^  attorneys,    an<i 
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Stephen  A.  Walker j  of  counsel,  for  respondent,  urged : 
— I.  The  charge  of  the  judge  as  to  the  measure  of 
damages  was  correct  (2  Oreenl.  Ev.  210 ;  Brovm  on 
Com,  Law  [631,  640],  Am.  ed.  1856;  Griffin  n.  Col- 
ver,  lt5  N.  T.  489,  overruling  the  doctrines  in  Sedg.  on 
Bam.  ch.  3,  p.  57,  ed.  1868  ;  Myers  v.  Burns,  36  JV.  T. 
269  :  Ruflf  v.  Rinaldo,  55  Id.  664). 

11.  The  injury  complained  of  being  voluntary  and 
wrongful,  the  plaintiff  was  under  no  obligation  legal 
or  moral,  to  take  any  steps  to  mitigate  the  consequences 
to  the  defendant  (Heany  v.  Heany,  2  Den.  625). 

By  the  Court. — Cubtis,  J.— The  questions  pre- 
sented by  the  defendant  arise  chiefly  upon  exceptions 
to  the  charge,  and  refusals  to  charge,  of  the  judge  at 
the  trial,  and  relate  mainly  to  the  rules  of  damages 
charged  by  the  judge. 

The  plaintiff '  s  claim  for  damages  was  of  a  three- 
fold character. 

1.  Damages  for  loss  of  the  use  of  rooms  in  the  new 
building  by  reason  of  its  not  being  finished  in  time. 

2.  Damages  for  the  loss  of  the  use  of  rooms  in  the 
old  part  caused  by  the  failure  of  defendant  to  make 
the  repairs  agreed  upon. 

3.  Money  expended  by  plaintiff  in  making  repairs 
agreed  to  be  done  by  defendant. 

The  court  charged  that  for  such  of  the  rooms  as 
the  plaintiff  had  furniture  for,  he  was  entitled  to  the 
value  of  the  rental  of  furnished  rooms  for  hotel  pur- 
poses ;  and  that  for  such  of  them  as  he  did  not  have 
furniture  for,  to  the  value  of  their  use  and  occupation 
as  rooms  to  be  let  without  furniture.  Exceptions  were 
taken  to  this  by  the  defendant. 

The  terms  of  the  lease,  the  provisions  for  the 
arrangement  of  rooms,  and  the  entrance  to  the  new 
building  from  the  old,  and  the  supply  of  water  and 
steam  pipes  from  the  old  building  to  the  new,  indicate 


118  HBXTER  V.  KNOX. 


Opinion  of  the  Court,  by  Gxtbtib,  J. 


that  it  was  in  the  contemplation  of  the  parties  when 
the  lease  was  made  that  the  new  building  was  designed 
as  a  hotel  and  for  no  other  purpose,  and  as  such  to  be 
used  in  connection  with  the  old  building. 

There  was  evidence  that  the  plaintiff  had  on  storage 
in  a  large  room  of  the  old  Prescott  House,  all  the 
furniture  removed  from  the  former  four  story  house, 
97  Spring-street,  and  had  also,  for  a  considerable 
period,  all  the  furniture  removed  from  the  rooms  in  the 
old  Prescott  House,  which  were  uninhabitable  from 
leakage. 

The  defendant  objects  to  this  instruction  to  the  jury 
on  the  ground  that  the  rule  laid  down  by  the  judge, 
allowed  profits  in  the  hotel  business ;  that  it  allowed 
a  profit  on  the  use  of  furniture,  and  was  contingent 
upon  the  use  of  the  hotel  by  guests,  and  that  it  gave 
plaintiff  what  he  could  earn  by  the  use  of  the  rooms  in 
his  hotel  business,  and  that  it  is  based  upon  uncertain 
and  contingent  profits  which  the  law  excludes. 

This  is  not  a  just  criticism  of  the  rule  of  damages 
stated  by  the  judge  in  respect  to  the  loss  of  the  use  of 
these  rooms,  or  of  the  effect  of  such  rule.  That  rule 
simply  instructed  the  jury  to  give  the  plaintiff  that 
compensation  for  the  loss  of  the  use  and  occupation  of 
those  rooms  for  which  he  had  furniture,  as  the  evidence 
showed  the  use  and  occupation  of  such  rooms  furnished 
for  hotel  purposes  was  worth,  and  also  for  those  rooms 
f o;r  which  he  did  not  have  furniture,  such  compensation  as 
the  evidence  showed  their  use  and  occupation  was  worth. 

It  was  right  that  the  plaintiff  should  be  com- 
pensated for  the  loss  of  the  use  of  the  rooms 
of  which  he  was  deprived  by  the  defendants'  de- 
fault. The  evidence  shows  hotel  rooms  furnished, 
liave  their  value  for  use  varying  with  certain  periods 
of  the  year.  The  value  of  such  use  can  be  shown  like 
the  value  of  the  use  of  any  other  property.  The 
premises  were  leased  by  the  defendant  to  the  plaintiff 
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for  hotel  purposes,  which  contemplates  the  provisioD 
of  suitable  furniture  for  the  rooms  for  the  use  of  such 
persons  as  the  plaintiff  in  his  business  as  a  hotel 
keeper  should  let  them  to,  and  when  deprived  by  the 
defendant  of  the  use  of  a  part  of  them  he  should  be 
compensated  by  being  allowed  the  proved  value  of  such 
use  for  such  purpose.  This  measure  of  damages  is  not 
based  upon  the  incident  of  a  profit  upon  the  use  of 
furniture,  if  such  there  is,  nor  upon  any  contingent 
profits  or  contingent  use  of  the  hotel  by  guests,  but 
upon  the  fair  market  value  of  the  use  of  furnished 
hotel  rooms.  In  all  large  civilized  communities  the 
use  of  this  description  of  rooms  prevails  extensively, 
and  necessarily  has  a  value  known  and  easily  proved. 

The  same  principles  apply  to  that  part  of  the  charge, 
where  the  court  instructed  the  jury,  that  the  plaintiff 
as  to  such  rooms  as  he  did  not  have  furniture  for,  was 
entitled  to  the  value  of  the  use  and  occupation  of  those 
rooms  to  be  let  without  furniture,  as  it  was  shown  to 
them  by  the  evidence. 

The  decision  in  Myers  o.  Barnes  (33  Barb.  401,  and 
affirmed  35  JHf.  T.  269)  sustains  the  rule  indicated  by 
the  court. 

The  court  charged  substantially  the  same  in  respect 
to  the  plaintiff's  loss  of  the  use  of  the  rooms  in  the  old 
part  of  the  hotel  caused  by  defendant's  failure  to  make 
the  repairs  he  covenanted  to  make  properly  and  in 
time.  The  defendant  excepted  to  this,  but  the  same 
principles  must  apply  that  governed  in  regard  to  the 
rooms  in  the  new  part. 

The  defendant  claims  that  the  judge  erred  in  charg- 
ing the  jury  that  the  value  of  the  rooms  must  be  varied 
according  to  the  season  of  the  year.  The  evidence 
showed  that  at  certain  periods  of  the  year  the  value  of 
the  use  of  the  rooms  was  much  greater  than  at  other 
periods,  audit  was  just  to  both  parties  that  the  jury 
should  be  so  instructed. 
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The  defendant  exc'epted  to  the  refusal  of  the  coart 
to  charge  '*That  if  plaintiff  knew  of  a  defect  which 
caused  damage,  he  was  bound  to  have  it  repaired  as 
soon  as  it  could  reasonably  be  done,  and  if  lie  did  not 
do  so  and  damage  subsequently  accrued,  he  can  not 
recover  for  such  subsequent  damage."  The  claim  of  the 
plaintiff  was  for  damages  occasioned  by  the  defend- 
ant's failure  to  comply  with  his  covenants,  and  when 
the  defendant  failed  to  make  the  repairs  and  restora- 
tions called  for,  the  plaintiff  had  the  usual  option  of  a 
tenant,  either  to  make  the  repairs  in  the  exercise  of  his 
best  judgment,  being  judicious  and  reasonable  in  his 
expenditures,  and  recover  the  expenses  incurred  from 
the  landlord,  or  else  to  omit  to  make  the  restoration 
and  repairs  himself,  and  sue  for  his  damages  (Myers 
-0.  Burns,  33  Barb.  407).  The  first  reniedy  may  be  be- 
yond the  ability  of  a  tenant,  and  without  the  last  he 
would  be  left  remediless.  Neither  is  there  force  in  the 
objection  that  if  the  plaintiff,  the  tenant,  was  present 
during  the  performance  of  the  work,  and  saw  the  qual- 
ity of  the  materials  and  workmanship,  and  made  no 
objection,  he  waived  his  right  to  object  afterwards. 
Few  tenants,  and  in  fact,  few  individuals  in  the  com- 
munity,  have  such  a  knowledge  of  the  work  and  mate- 
rials involved  in  the  plunabing,  steam  supply  pipes, 
and  other  features  connected  with  the  construction 
and  fixtures  of  a  large  hotel,  that  their  presence  dur- 
ing the  performance  of  the  work  and  seeing  the  mate- 
rials would  enable  them  to  make  proper  objections  in 
reference  to  any  defects.  The  law  does  not  impose 
any  such  obligation  upon  a  tenant,  especially  where 
it  involves  what  would  tax  the  ability  of  an  accom- 
plished expert. 

The  defendant  also  claims  that  the  judge  erred  in 
refusing  to  allow  evidence  of  a  strike  on  the  part  of  the 
workmen  after  September  1.  This  was  after  the  period 
within  which  the  defendant  was  to  full!il  the  agreement, 
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5ind  whether  there  was  a  strike  or  not,  during  his  de- 
fault, has  no  bearing  upon  the  issues  of  the  case.  If 
the  defendant  had  wished  to  protect  himself  from  the 
•consequences  of  such  contingencies,  he  should  have 
done  so  by  a  provision  in  his  agreement. 

As  the  case  does  not  contain  the  plans  and  specifi- 
cations for  the  new  building  referred  to  in  the  testi- 
mony, aijd  in  some  of  the  exceptions,  and  as  they  have 
been  brought  in  no  other  way  to  the  attentidn  of  the 
<50urt,  it  is  diflScult  to  pass  upon  the  exceptions  to 
which  the  omitted  documents  apply,  and  they  will 
have  to  be  disregarded  on  this  appeal. 

The  defendant  objected  to  the  charge  of  the  judge 
in  respect  to  the  use  of  the  coal  vault.  The  judge 
restricted  the  jury  to  such  damage  as  the  plaintiff  had 
shown  from  not  having  been  put  in  possession,  exclud- 
ing all  claim  for  increased  price  paid  in  consequence 
of  being  compelled  to  purchase  his  coal  at  retail  prices. 
The  defendant  excepted  to  the  refusal  of  the  court  to 
<5harge  that  the  plaintiff  was  only  entitled  to  recover 
for  the  use  of  the  coal  vault  for  such  length  of  time  as 
it  would  take  to  clear  it  out,  and  to  such  expense  as 
would  have  been  required  to  do  that. 

There  was  nothing  in  the  terms  of  the  lease  to  re- 
<juire  the  tenant  to  clean  out  the  rubbish  and  other 
contents  of  the  coal  vault  to  get  possession  of  it,  nor 
was  there  any  such  duty  imposed  upon  the  tenant 
otherwise.  The  principles  governing  this  exception  and 
that  in  respect  to  that  part  of  the  charge  in  relation  to 
plaintiff's  putting  in  a  new  boiler,  have  already  been 
considered,  and  they  can  not  be  deemed  to  have  any 
weight. 

The  defendant  excepted  to  the  refusal  of  the  judge 
to  charge,  that  if  the  plaintiff  failed  to  pay  his  rent 
when  it  became  due,  he  could  not  recover  for  any  dam- 
-ages  after  such  non-payment. 

This  defense  was  not  interposed  by  the  answer, 
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which  set  up  a  non-payment  of  rent  for  the  quarter 
expiring  November  1,  1871,  as  a  counter-claim.  The 
reply  sets  up  the  pendency  of  an  undetermined  suit 
brought  by  the  defendant  against  the  plaintiff  to  recover 
this  quarter's  rent.  This  is  the  only  evidence  in  respect 
to  the  non-payment,  and  as  the  counter-claim  was 
withdrawn  at  the  trial  everything  on  that  subject  may 
be  considered  out  of  the  case.  The  question,  but  for 
the  withdrawal  of  the  counter-claim,  could  have  been 
determined  at  the  present  trial. 

These  constitute  the  exceptions  in  the  case,  to  which 
the  attention  of  the  court  was  chiefly  called  at  the 
argument.  In  looking  through  the  case,  there  are^ 
many  exceptions  to  be  found,  but  none  that  constitute^ 
a  sufficient  reason  for  granting  a  new  trial. 

The  judgment  appealed  from  should  be  affirmed^, 
with  costs,  to  respondent. 

Freedman  and  Speib,  JJ.,  concurred. 


JOHN  JACOB  ASTOR,  Plaintiff  and  Respond- 
ESTT,  V.  THE  MAYOR,  &c.  OF  THE  CITY  OP 
NEW  YORK,  AND  ANDREW  H.  GREEN, 
Comptroller,  Defendants  and  Appellants. 

L    ASSESSMENTS   FOR   LOCAL    IMPROVEMENTS    IN    THE 
CITY  OF.  NEW  YORK,  INCLUDING  THEREIN   THE  OPEN- 
ING OF  STREETS. 
1.  Courts  of  Bqnrrr,  their  power  to  set  asidb  such  assess- 

MEKTS. 

a.  Even  though  the  assessment  woe  originally  invaUd  and  wnd 
and  the  act  of  1872  [Laws  of  1872,  ch.  580,  p.  1412]  does, 
not  operate  to  validate  it,  yet  by  force  of  that  act  as  ex- 
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pounded  by  Lennon  f>.  Mayor  of  N.  Y.   (66  JV.  j^.  861),.  . 
amrti  of  equity  are  deprived  of  ths  potoer^   in  suits  com* 
menced  after  the  passage  of  the  act,  to  declare  such  assess- 
ment wid,   and  cancel  them  of  record,  and  enjoin  their 
collection, 

uirnL 
the  assessment  is  sought  to  be  enforced  by  the  taking  of  the 
assessed  property. 

1.  What  is  not  a  sEEKiNa  so  to  enfobcb. 

a.  The  entry  of  the  assessment  in  the  ofiSce  of  the 
comptroller  of  the  city,  among  the  entries  of  assess- 
ments confirmed  is  not, 

1.  This  is  not  a  proceeding  for  its  eoUeetion, 

2.  What  is  not  suffigient  byidbngb  of  pboobedinos 
hating  been  taken  for  collection. 

a.  Admission   that   ^^proceedings  have  been  taken 

Unoards  its  collection,*'  is  not. 

1.  There  can  be  no  inference  from  this,  either 

that  the  land  has  been  advertised  for  sale,  or 

that  it  has  been  sold,  or  that  a  lease  is  about 

to  issue  under  Laws  of  1871,  ch.  881, 

espeeiaUy 
as  the  three  years  which  must  elapse  before 
advertising  for  sale  had  not  expired. 
•  2.  Repeal. 

Act  of  1872  has  not  been  reapealed ;  its  pransums  have  been 
extended  hy  Act  of  May  2,  1874,  ch.  818,  p.  866. 
n.    ASSESSMENTS. 

1.   JUBIBDICTIONAL     QUESTIONS  ARISING    OUT     OF    PROCBEDINGB  TO 
DCPOSE,    EFFECT  OF. 

a,  Semhle. — The  liability  of  parties  assessed  can  not  be  affected 
by  nice  jurisdictional  questions. 

Before  Mokell,  Ch.  J.,  and  Cxtbtis,  J. 

Dedded  Fein^uary  1,  1876. 

This  is  an  appeal  by  defendants  from  a  judgment 
vacating  an  assessment  upon  plaintiff's  land  and  re- 
moving the  entry  thereof  as  a  cloud  upon  plaintiff's 

Note. — ^The  decision  at  special  term  will  be  found  in  87  K  7^ 
Sup.  Ct.  B.  p.  589. 
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title,  and  perpetually  restiaiiiing  the  collection  of  it, 
and  also  an  appeal  from  an  order  disallowing  defend- 
ants' proposed  amendments  to  the  findings  of  fact. 

The  assessment  was  made  under  an  act  entitled 
**  An  Act  in  relation  to  the  widening  and  straightening 
of  Broadway,  in  the  city  of  New  York,  and  to  regulate 
the  practice  in  that  proceeding,"  passed  Febmarj^  27, 
1871,  and  confirmed  by  an  order  of  the  supreme  court, 
made  July  5,  1872. 

The  plaintiff  alleges  various  acts,  errors,  and  omis- 
sions in  respect  to  the  assessment,  which  he  claims  are 
fatal  to  its  validity.  This  is  controverted  by  the  de- 
fendants. The  assessment  upon  plaintiff's  land 
amounts  to  about  thirty- seven  thousand  dollars,  and  is 
fbr  benefits  claimed  to  have  been  received  by  the 
plaintiff,  from  the  local  improvement  made  in  pursu- 
ance of  the  act  of  the  legislature  above  referred  to. 

Anderson  &  Young^  attorneys,  and  Henry  H. 
Anderson^  of  counsel,  for  respondent,  urged  in  respect 
of  the  points  passed  on  by  ihe  general  term; — I.  The 
reliance  of  the  defense  is  upon  section  7  of  chapter  580 
of  the  Laws  of  1872  (2  Laws  of  1872,  1416),  and  the 
case  of  Lennon  v.  Mayor,  &c.  of  New  York  (56  N.  Y. 
861),  decided  since  the  trial  of  this  case,  but  before  its 
decision,  (a)  The  statute,  when  carefully  considered, 
will  be  found  to  be  no  obstacle  to  the  relief  given  the 
plaintiff  in  this  case.  Its  provisions  have  reference 
merely  and  evidently  to  omissions  to  advertise,  or  to 
irregularity  in  advertising  any  ordinance,  resolution, 
notice  or  provision  relating  to  or  authorizing  the  im- 
provement or  work  for  which  the  assessment  is  after- 
wards laid,  but  not  applying  to  the  assessment  itself* 
They  also  have  reference  to  omissions  or  neglect  of 
duty,  and  to  defect  in  authority  on  the  part  of  depart- 
ments or  officers  of  the  municipal  government,  upon 
whose  action  the  assessment  depends,  or  to  mere  mat- 
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ters  of  (Jetail  or  regularity  not  affecting  any  substantial 
right.     To  make  the  act  applicable  to  the  case  at  bar, 
it  is  necessary  for  the  court  to  hold  that  non-service  of 
process  in  a  judicial  proceeding  is  a  mere  irregularity, 
not  a  substantial  error,     (ft)  In  the  ]>nnon  case  the 
only  objection  to  the^  assessment  was  the  omission  to 
advertise  the  resolution  authoriziug  the  improvement, 
after  it  had  been  passed  by  one  board  of  the  Common 
Council  and  before  its  passage  by  the  other.    No  sug- 
gestion was  made  in  that  case  of  the  neglect  of  any 
step  in  the  progress  of  the  proceedings  to  take  the 
land  required  and  to  lay  the  assessment ;  but  it  ap- 
peared that  after  the  resolution  was  actually  passed, 
every  step  required  by  the  law  to  be  taken  was  taken. 
The  court  held  that  the  act  of  1872  cured  the  particu- 
lar evil  complained  of.     The  case  at  bar  is  not  con- 
trolled or  affected  by  that  of  Lennon.     Substantia] 
injury  has  been  done  to  the  plaintiff  in  this  case.     He 
has  been  defrauded  of  a  right  secured  to  him  by  the 
constitution,  and  has  had  a  cloud  thrown  upon  his  title 
to  lands  by  proceedings  conducted  without  regard  to 
the  statutes,  the  errors  not  appearing  upon  the  record, 
but  having  been  established  in  this  suit  by  evidence 
and  the  findings  of  the  court;    and  the  plaintiff  is 
about  to  be  deprived  of  his  property  without  due  pro- 
cess of   law — for  such  is  the    result  of  proceedings 
instituted  under  the  act  of  1871.     (c)   It  is  believed 
that  the  learned   judge  at  special  term,   reading  the 
opinion  in  manuscript,   in  some  measure   raisappi-e- 
hended  the  decision  in  the  case  of  Lennon,  in  holding 
that  the  objection  of  the  want  of  notice  by  publica- 
tion, though  otherwise  fatal,  was  cured  by  the  act  of 
1872.    Even  if  notices  by  advertisement  were  covered 
by  the  act,  the  posting  of  notices  in  hand-bills  was  one 
of  the  requisites  for  effecting  service  of  process,  and 
this  omission  of  itself  is  sufficient  to  take  the  case  out 
of  the  act  of  1872.     But  there  is  nothing  in  the  act  of 
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1872,  which  deprives  this  court  of  jurisdiction  to  grant 
the  relief  asked  for  against  an  assessment  laid  by 
commissioners  who  had  no  power  to  make  the  same, 
and  confirmed  by  a  court  having  no  jurisdiction  over 
either  the  proceedings,  the  persons  or  the  land  assessed, 
by  reason  of  fatal  errors  jurisdictional  in  character. 
In  McDaniel  v.  Gorrell  (19  III.  226,  228),  an  act  had 
been  passed  to  make  valid  a  judgment  when  there 
had  been  a  defective  service  of  process.  The  court 
said,  **  If  it  was  competent  for  the  legislature  to  make^ 
a  void  proceeding  valid,  then  it  has  been  done  in  this 
case.  This  it  will  not  be  pretended  they  could  do 
directly,  and  they  had  no  more  authority  to  do  it  in- 
directly by  making  proceedings  binding  upon  them 
which  were  void  at  law."  {d)  But  the  legislature  did 
not  intend  to  cover  a  case  like  this,  where  there  was 
an  entire  want  of  jurisdiction  to  lay  the  assessment,  or 
they  would  have  made  a  similar  provision  in  the  sev- 
enth section  to  that  made  in  the  first  section.  In  the 
first  section  the  language  used  is,  "or  in  case  there  shall 
have  been  a  defect  in  authority,  or  want  of  authority, 
in  the  department  or  officer  by  whom  any  such  con- 
tract shall  have  been  made."  The  use  of  these  words^ 
want  of  authority  in  the  first  section  and  their  omission 
in  the  seventh  can  not  be  regarded  as  unintentional. 
In  the  first  section  it  was  intended  to  cover  all  cases, 
whether  there  was  jurisdiction  or  not ;  in  the  seventh 
section  it  was  not  intended  to  cover  cases  where  juris- 
diction was  wanting,  and  where  assessments  were  in- 
valid by  reason  of  any  "want  of  authority,"  to  lay 
them. 

n.  The  act  of  1872  does  not  affect  the  remedy 
only,  but  affects  a  right  of  property,  viz.,  the  right  of 
a  citizen  to  hold  his  lands  unincumbered  by  any  cloud 
upon  his  title,  (a)  It  must  be  conceded  that  if  the 
act  prevents  the  plaintiff  from  removing  an  incum- 
brance or  cloud  upon  his  title  to  lands,  it  affects  hm 
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right  to  a  free  and  undisturbed  ownership  of  them. 
The  assessment  in  question  is  such  a  cloud  (See-Crooke 
9.  Andrews,  Woodruff,  J.,  40  JN.  T.  550).  There  can 
be  no  question  but  that  this  interference  with  and  im- 
pediment to  the  plaintiff's  right  and  power  to  sell  his 
land  deprives  him  of  his  property  (Wynehamer  v.  Peo- 
ple, 13  iT.  T.  396).  It  is  manifest,  that  if  section  7  of 
the  act  of  1872  deprives  the  plaintiff  of  all  remedy 
against  the  cloud  which  the  assessment  casts  upon 
his  title  under  the  provisions  of  the  Law  of  1871, 
it  deprives  him  of  his  property,  since  that  cloud  pre- 
vents his  ijght  to  the  free  and  unincumbered  posses- 
sion of  his  land  and  the  sale  thereof.  This  right  is 
itself  property  ((Jreen  v.  Biddle,  8  Wheat, ;  5  Curt. 
356).  The  construction  given  to  section  7,  violates  the 
principles  of  law  here  declared,  since  it  denies  to  the 
owner  the  right  here  to  establish  and  recover  that  pos- 
session of  his  property  to  which  he  is  entitled  under 
the  constitution,  viz.,  possession  unincumbered  by  any 
illegal  cloud  upon  his  title. 

III.  The  I^islature  could  not  take  from  the  supe- 
rior court  the  power  to  remove  a  cloud  upon  the  title 
of  the  plaintiff's  land  {Const  art.  6,  §  12).  {a)  The 
i^onstitution  provides,  **  The  superior  court  of  the  city 
of  New  York,  the  court  of  common  pleas  of  the  city 
and  county  of  New  York,  the  superior  court  of  Buf- 
falo and  the  city  court  of  Brooklyn,  are  continued  with 
the  power  and  jurisdiction  they  now  severally  have, 
and  such  further  civil  and  criminal  jurisdiction  as 
may  be  conferred  by  law.'*  It  can  not  be  denied  that 
At  the  date  of  the  adoption  of  the  above  constitutional 
provision,  the  superior  court,  in  the  exercise  of  its 
equitable  jurisdiction,  could  have  removed  the  assess- 
ment in  question,  as  a  cloud  upon  the  plaintiff's  title. 

E.  Delafidd  Smithy  counsel  to  the  corporation,  and 
WiUiam  Barnes  of  counsel  for  appellants. 
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By  the  Court.— Curtis,  J.— The  plaintiff,  in  his 
complaint,  prays  that  the  entry  in  the  list  of  assess- 
ments, confirmed  by  the  supreme  court,  recorded 
in  the  comptroller's  office,  may  be,  so  far  as  it  affects 
his  lots,  canceled,  and" removed  as  a  cloud  upon  his 
title,  and  that  the  assessment  made  upon  his  lots  may 
be  adjudged  void,  and  that  the  defendants  be  restrained 
from  collecting  such  assessment  and  from  taking  any 
proceedings  therefor  by  sale  or  otherwise.  The  suit 
was  commenced  May  28,  1873.  The  assessment  com- 
plained of  was  confirmed  July  6,  1872. 

The  legislature,  by  an  act  passed  May  7,  1872^ 
oh.  580,  relating  to  local  improvements  in  the  city  of 
New  York,  sought  to  remove  objections  arising  from 
defects  in  the  proceedings  imposing  assessments  for 
such  local  improvements,  and  at  section  7  of  the  act 
enacts  as  follows : 

*'  §  7.  No  assessment  heretofore  made  or  imposed, 
or  which  shall  hereafter  be  made  or  imposed,  for  any 
local  improvement  or  other  public  work  in  the  said 
city,  already  completed  or  now  being  made  or  per- 
formed, shall  hereafter  be  vacated  or  set  aside  for  or 
by  reason  of  any  omission  to  advertise,  or  irregularity 
in  advertising  any  ordinance,  resolution,  notice,  or 
other  proceeding  relative  to  or  authorizing  the  improve- 
ment or  work  for  which  such  assessment  shall  have 
been  made  or  imposed,  or  for  proposals  to  do  the  work^ 
or  for,  or  by  reason  of  the  omission  of  any  officer  to 
perform  any  duty  imposed  upon  him,  or  for  or  by 
reason  of  any  defect  in  the  authority  of  any  depart- 
ment or  officer  upon  whose  action  the  assessment  shall 
in  any  manner  or  to  any  extent  depend ;  or  for  or  by 
reason  of  any  omission  to  comply  with  or  carry  out 
any  detail  of  any  law  or  ordinance  ;  or  for  or  by  reason 
of  any  irregularity  or  technicality,  except  only  in  cases 
in  which  fraud  shall  be  shown,  and  in  cases  of  assess- 
ments for  repairing  any  street  or  public  place,  upoa 
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property  for  which  an  aasessment  has  once  been  paid 
for  paving  the  same  street  or  public  place  ;  and  all 
property  in  said  city  benefited  by  any  improvement 
or  other  public  work  already  completed  or  now  being 
made  or  performed,  except  as  aforesaid,  shall  be  liable 
to  assessment  for  such-  improvement  or  work  ;  and  all 
assessments  for  any  such  improvement  or  other  public 
work  shall  be  valid  and  binding,  notwithstanding  any 
such  omission,  irregularity,  defect  in  authority,  or 
technicality." 

The  question  arises  as  to  what  is  the  effect  of  this  sec- 
tion 7  of  the  act  of  1872,  upon  the  power  of  the  court 
to  grant  the  relief  sought  by  the  complaint. 

It  has  been  held  in  Lennon  v.  Mayor,  &c.  of 
New  York  (55  iT.  T.  361),  that  this  enactment  is  not 
confined  to  abrogating  the  summary  remedy  afforded 
by  the  act  of  1868,  ch.  338,  to  vacate  assessments,  for 
irregularity,  &c.,  but  that  it  is  a  general  prohibition 
applying  not  only  to  special  proceedings,  but  to  all 
suits  commenced  after  January  1,  1872,  and  that  it  de- 
prives the  court  of  the  power  to  grant  the  relief  de- 
manded in  the  complaint,  viz. :  that  the  assessment  be 
declared  void,  and  be  canceled  of  record,  and  the  de- 
fendants enjoined  from  collecting  it.  It  appears  to  have 
been  also  held  that  this  act  of  the  legislature  to  deprive 
the  courts  of  the  power  to  give  this  relief,  and  the 
parties  the  benefit  of  this  form  of  remedy,  was  constitu- 
tional and  valid,  and  that  although  inconvenient  to  an 
owner  to  have  an  apparent  lien  upon  his  land,  yet  that 
he  had  no  such  constitutional  right  to  the  aid  of  a  court 
of  equity  to  remove  such  cloud  upon  his  title,  that  the 
legislature  might  not  deprive  him  of  that  particular 
remedy ;  but  the  court  discriminatingly  hold  that  if  the 
assessment  has  not  been  effectually  validated  by  this 
act  of  1872,  then  the  owner  is  protected  by  the  consti- 
tution in  resisting  the  taking  of  his  property,  or  the 
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title  of  any  purchaser  who  may  claim  by  virtue  of  a 
sale  had  under  it,  or  its  collection. 

This  construction  in  Lennon  v.  Mayor,  &c.  of  New 
York  (55  If.  T.  361),  of  the  effect  of  section  7  of 
the  act  of  1872,  upon  the  power  of  the  court  to  grant 
the  identical  relief  sought  by  the  present  plaintiff  in 
his  com  plaint,  would  seem  to  dispose  of  this  action, 
unless  there  is  something  to  remove  it  beyond  the  scope 
of  that  adjudication,  so  that  the  court  may  have  power 
to  grant  the  plaintiff  the  benefit  of  this  form  of  remedy. 
It  is  true  the  court  of  appeals  in  Lennon  t>.  Mayor 
(55  JV.  T.  867),  sustained  the  complaint  so  far  as  it 
sought  to  restrain  the  execution  of  the  lease  in  pursu- 
ance of  a  sale,  but  this  was  on  the  ground  that  the  act 
of  1872  did  not  purport  to  give  validity  to  sales  made 
prior  to  its  passage  under  void  assessments,  nor  could 
it  have  that  effect ;  but  in  the  present  case  there  has 
been  no  sale  or  attempt  to  sell  prior  to  the  act  of  1872. 

The  legislature,  by  an  act  passed  May  2, 1874,  have 
still  further  extended  the  provisions  of  section  7  of  the 
act  of  1872. 

There  has  been  no  repeal  of  the  act  thus  held  to 
affect  the  powers  of  the  court  to  grant  the  initiative 
relief  sought  in  this  action. 

It  is  claimed  on  behalf  of  the  plaintiff,  that  section 
7  of  the  act  of  1872  is  an  attempt  on  the  part  of  the 
legislature,  to  interfere  with  the  judicial  department, 
and  with  the  rights  of  citizens  to  be  protected  by  the 
courts,  and  ought  to  be  strictly  construed,  and  that  this 
statute  applies  to  mere  matters  of  detail  or  regularity, 
not  affecting  any  substantial  right,  and  that  the  failure 
to  post  notices  in  hand -bills,  was  an  omission  of  one  of 
the  requisites  for  effecting  service  of  process,  and  that 
this  omission  of  itself  was  sufficient  to  take  the  case  out 
of  the  act  of  1872,  and  that  the  effect  of  the  various  omis- 
sions was  to  render  the  proceeding  substantially  one 
that  was  analogous  to  a  judicial  proceeding  conducted 
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without  service  of  process.  The  plaintiff  farther  claims 
that  the  act  of  1873  did  not  deprive  the  court  of  juris- 
diction to  relieve  against  an  assessment  imposed  by 
commissioners  who  had  no  power  to  make  it,  and  con- 
firmed by  a  court  having  no  jurisdiction,  over  either 
the  proceedings,  the  persons,  or  the  land  assessed,  by 
reason  of  fatal  errors  jurisdictional  in  character. 

An  assessment  is  but  a  mode  of  taxation  within  the 
scope  of  the  legislative  power,  and  is  subject  to  be  con- 
trolled by  legislative  action  the  same  as  any  other  tax- 
ation. The  responsibility  for  it  rests  with  the  legisla- 
ture and  not  with  the  courts.  If  it  is  oppressive,  the 
people,  who  through  their  representatives  impose  it, 
control  the  remedy  (People  ex  rel.  Griffin  t?.  Mayor  of 
Brooklyn,  4  Com.  425). 

It  hardly  seems  to  have  been  ever  contemplated  by 
the  legislature,  that  parties  upon  whom  any  form  of 
taxes  may  be  imposed,  shall  have  their  liability 
affected  by  nice  jurisdictional  questions  in  respect  to 
whether  there  has  been  a  due  service  of  notice  in  the 
nature  of  process  upon  them.  To  require  this  in  all 
oases,  might  impose  a  burden  and  create  exemptions, 
seriously  militating  with  the  public  interest.  But  the 
plaintiff,  even  if  the  question  as  to  notice  to  him  was 
serious,  must  be  regarded  as  having  waived  it  by 
appearing  and  objecting  to  the  assessment,  and  being 
heard. 

In  the  verified  objections  presented  by  the  plaintiff, 

it  is  claimed  that  the  assessment  laid  on  his  property 

is  too  much.    He  does  not  contend  but  that  he  ought 

to  pay  some  equivalent  for  the  benefit  conferred  upon 

his  property  by  the  local  improvement  of  Broadway. 

But  the  plaintiff  by  this   action  in  effect   seeks  to 

escape  all  payment  for  this  benefit  to  his  individual 

property,  and  that  the  expense  of  it  as  far  as  he  is 

concerned,  shall  be  thrown  upon  the  city  at  large. 

It  appears  that  most  of  the  other  owners  of  Drop- 
vn.— 9 
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erty,  that  have  been  assessed  for  the  benefit  of  this 
local  improvement,  have  paid  their  assessments.  The 
plaiutiflPs  suit  in  equity  to  be  relieved  of  any  payment 
of  the  assessment  for  the  benefit,  is  one  of  a  class  of 
proceedings  that  the  legislature  may  have  conceived  to 
be  inequitable,  and  to  have  led  to  the  abrogation  of  the 
remedy  in  equity  as  far  as  lay  in  their  power,  which  is, 
of  course,  limited  by  the  constitution. 

It  is  shown  that  there  were  meetings  of  the  com- 
missioners at  which  not  more  than  two  of  their  num- 
ber were  in  attendance.  There  was  a  majority  report 
and  a  minority  report,  that  brought  before  the  court 
for  consideration  and  confirmation,  the  respective  views 
and  conclusions  of  the  three  commissioners,  who  thus 
all  three  reported  to  the  court,  that  could  in  its  discre- 
tion act  upon  the  views  indicated.  The  determination 
of  the  supreme  court  at  special  term  was  reviewed  by 
the  general  term,  upon  appeal,  and  aflBrmed. 

It  is  not  easy  to  say,  in  view  of  the  act  of  1872,  and 
of  the  plaintlflPs  appearing  and  course  in  the  assessment 
proceedings,  that  there  were  errors  now  fatal  to  the 
assessment.  Nor  is  it  necessary  to  determine  the  ques- 
tions, whether  this  assessment  was  void,  or,  if  void, 
whether  it  was  made  valid  by  the  acts  of  1872,  and  1874, 
or  either  of  them.  Looking  at  it  from  the  plaintiffs 
position,  and  conceding  that  it  is,  for  the  reasons 
claimed  on  his  part,  an  abortive  attempt  to  impose  an 
assessment,  it  appears  to  come  within  the  views  ex- 
pressed by  Rapallo,  J.,  in  Lennon  v.  Mayor  (55  JV. 
T.  366),  in  rendering  the  opinion  of  the  court,  that 
such  an  attempt  and  the  outstanding  record  of  it,  does 
not  deprive  a  plaintiff  of  his  property,  although  the 
apparent  lien  on  his  land  may  be  inconvenient  to  him, 
and  that  he  has  no  such  constitutional  right  to  the  aid 
of  a  court  of  equity  to  remove  such  cloud,  that  the 
legislature  may  not  deprive  him  of  this  particular 
remedy,  and  that  the  legislature  has  deprived  the  courts 
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of  the  power  to  give  him  the  benefit  of  this  remedy, 
and  remitted  him  to  the  relief  in  which  he  is  protected 
by  the  constitution  when  the  pretended  lien  is  sought 
to  be  enforced  by  the  taking  of  his  property,  or  to  re- 
sisting its  collection,  or  the  title  of  any  purchaser  who 
may  claim  under  it. 

As  yet  no  distinct  step  or  action  appears  to  have 
been  taken  in  respect  to  collecting  this  assessment,  ex- 
cept the  entering  of  it  in  the  oflBce  of  the  city  comp- 
troller among  the  entries  of  assessments  confirmed, 
which  is  simply  the  outstanding  record  of  it. 

The  pleadings  and  the  evidence  fail  to  show  any 
other  definite  act  than  this  in  reference  to  it,  so  that  this 
suit,  on  the  part  of  the  plaintifl",  would  seem  to  be 
premature  at  least,  and  no  case  shown  entitling  the 
plaintiff  to  the  relief  sought,  unless  some  action  has 
been  taken  that  places  it  out  of  the  ruling  in  Lennon  v. 
Mayor  (55  JN'.  T.  367),  which  remits  him  to  assert 
rights  secured  by  the  constitution  ;  and  this  seems  to 
have  been  the  view  of  the  learned  judge  at  special  term, 
who  also  deemed  that  the  plaintiff  was  entitled  in  this 
action  to  assert  such  rights  in  consequence  of  an  ad- 
mission on  the  part  of  the  defendant  at  the  trial  here- 
after referred  to. 

It  will  be  seen  that  the  complaint  alleges  that  the 
list  of  assessment  as  confirmed,  has  been  recorded  in  the 
comptroller's  office,  and  that  it  is  a  lien  and  cloud  upon 
plaintiff's  title,  "and  that  the  defendants  are  proceed^ 
ing  to  coUect"  the  same. 

The  answer  in  substance  sets  up  that  the  assessment 
has  been  duly  entered  in  the  record  of  the  comptroller's 
office,  and  is  a  valid  lien  on  the  plaintifl^s  title,  and 
that  it  is  the  defendant's  duty  to  take  proceedings  for 
its  collection,  if  it  is  not  paid  in  conformity  with  the 
statutes ;  and  by  a  general  denial  of  all  allegations  in 
the  complaint,  not  specifically  admitted  or  denied,  It 
puts  in  issue  the  plaintiff's  allegation  that  the  defend- 
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ants  "are  proceeding  to  collect"  the  same.     There  ap- 
pears to  have  been  no  evidence  of  any  such  proceedings. 

The  defendants'  counsel  admitted,  on  the  trial,  *'  that 
proceedings  have  been  taken  towards  its  collection." 

This  is  a  vague  admission,  that  does  not  disclose  a 
solitary  act  upon  which  a  court  of  equity  can  exercise 
its  discretion  in  granting  an  injunction  or  other  equit- 
able relief.  It  seems  intended  by  implication  to  con- 
vey the  idea  to  the  court,  that  the  plaintiff '  s  land  has 
been  advertised  for  sale,  or  that  it  has  been  sold,  or 
that  a  lease  is  about  to  issue,  in  pursuance  of  Laws  of 
1871,  ch.  381.  But  it  is  difficult  to  infer  any  of  these 
acts,  especially  as  the  three  years  after  confirmation  of 
the  assessment  that  must  elapse  before  the  comptroller 
can  advertise  the  land  for  sale  for  non-payment  of  the 
assessment,  had  not  expired  when  the  suit  was  com- 
menced. 

A  court  is  not  called  upon  to  grope  in  obscurity  to 
find  or  to  infer  inequitable  acts,  or  acts  to  be  resisted 
where  the  case  fails  to  show  them.  Looking  carefully 
at  the  language  of  the  pleadings  and  the  admissions  by 
the  defendants,  it  seems  that  what  are  termed  proceed- 
ings "  towards  "  the  collection  of  the  assessment  in  the 
admission  made  by  the  defendants,  in  reality  consist 
in  the  entry  of  the  assessment  in  the  office  of  the  comp- 
troller of  the  city  among  the  entries  of  assessments  con- 
firmed, which  is  the  only  actual  proceeding  shown  to 
have  been  taken  in  respect  to  it,  prior  to  the  commence- 
ment of  this  action,  and  which,  at  most,  constitutes 
simply  the  making  of  an  '^  outstanding  record  "  of  it. 

This  leaves  the  case  one  that  is  governed  by  the  de- 
cision in  the  court  of  appeals  referred  to,  where  the  right 
to  the  remedy  sought,  in  the  present  form,  and  under  the 
existing  circumstances  by  the  plaintiff,  appears  to  have 
been  carefully  considered  and  deemed  to  have  been 
abrogated  as  to  this  class  of  suits  and  proceedings  com- 
menced after  January  1,  1872. 
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The  judgment  appealed  from  should*  be  reversed 
(and  judgment  absolute  for  the  defendants),  with 
oosts. 

MoNELL,  Oh.  J.,  concurred. 


SIDNEY  DILLON,  et  dl.y  Plaintiffs  and  Appel- 
lants, t.  JOHN  S.  MASTERTON,  Defendant 

AND  EbSPONDENT. 


In  a  contract  for  work  and  labor,  where  there  is  a  provision  that  the 
work  should  be  completed  by  a  certain  date,  and  be  paid  for  upon 
completion,  and  such  work  is  not  completed  at  the  time  limited  for 
its  performance,  but  is  proceeded  with  afterwards,  with  the  assent 
of  the  party  for  whom  the  work  is  being  done,  a  recovery  may  be 
had  for  the  w«rk  done  according  to  the  rate  of  compensation  fixed 
by  the  contract. 

In  such  a  case  '^time  w  not  deemed  to  be  of  the  essence  of  the  con- 
tract" 

'Wlien  <*time  is  of  the  essence  of  the  contract,'*  it  most  be  made  to 
appear  so  in  express  terms,  and  not  be  left  for  inference  or  pre- 
sumption from  doubtful  expressions  therein. 

In  the  case  at  bar,  if  the  work  had  not  been  completed  at  the  time 
specified,  the  party  for  whom  it  was  to  be  done  could  have  re- 
scinded the  contract  at  that  time,  and  the  other  party  could  not 
have  recovered  for  the  work  done. 

If  the  party  did  not  rescind,  but  allowed  the  work  to  go  on,  he  must 
pay  for  the  same  at  the  rates  specified  m  the  contract,  and  if  he 
required  it  to  be  completed  within  a  reasonable  time,  he  must  give 
the  other  party  notice  thereof,  before  he  can  terminate  the  same. 

Present,  Fbeedman,  Cubtis  and  Speib,  J  J. 

Decided  FArtuury  1,  1875. 

This  is  an  appeal  by  the  plaintifis  from  a  judgment 
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entered  upoh  the  report  of  a  referee  dismissing  the 
complaint. 

The  action  is  to  recover  for  labor  and  materials. 

The  defense  is  a  general  denial,  and  a  counter-claim 
is  interposed,  claiming  damages  for  the  default  of  the 
plaintiff. 

On  February  13,  1873,  the  plaintiffs  contracted,  in 
writing,  to  furnish  the  materials  and  complete  the  fill- 
ing of  a  certain  portion  of  Seventy-sixth-street,  and  to 
complete  the  work  by  June  Ist  following,  and  the  de- 
fendant agreed  that  upon  completion  of  the  work,  he 
would  pay  the  plaintiff  twenty  cents  per  cubic  yard  for 
the  material  furnished  and  used. 

The  plaintiff  failed  to  complete  the  work  at  the  time 
specified.  The  defendant  did  not  then  terminate  the- 
agreement,  but  from  time  to  time  he  called  on  the 
plaintiffs  to  proceed  with  it,  which  they  did  to  some 
extent.  Subsequently,  by  a  notice,  dated  December  27, 
1873,  and  served  on  the  plaintiffs,  about  that  time  the 
defendant  terminated  the  contract,  and  the  plaintiffs 
ceased  work. 

The  plaintiffs  had  famished  and  filled  in  twenty 
thousand  one  hundred  and  seventeen  ^^  cubic  yards 
of  materials,  and  this  action  is  to  recover  for  the  same 
at  the  contract  price  of  twenty  cents  per  yard,  amount- 
ing to  four  thousand  and  twenty-three  dollars  and 
forty-four  cents. 

The  referee  finds  that  the  plaintiffs  furnished  ma- 
terials and  did  work  under  the  contract  after  June  1, 
1873,  at  the  request  and  direction  of  the  defendant,  and 
resumed  work  in  pursuance  of  the  contract  from  time 
to  time,  at  the  request  and  direction  of  the  defendant, 
up  to  about  December  25, 1873. 

The  view  taken  by  the  referee  in  dismissing  the 
complaint  was,  that  by  the  contract  performance  was 
to  precede  payment,  and  the  plaintiffs  having  failed  ta 
perform  on  their  part  without  fault  on  part  of  defend- 
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ant,  can  recover  nothing  for  the  labor  and  materials 
furnished. 

The  referee  also  held  that  the  defendant  was  not 
entitled  to  damages  for  delay,  other  than  a  dismissal  of 
the  complaint,  and  judgment  in  his  favor  for  costs. 

Alex.  Thain^  for  appellants. 

Samuel  HirscTiy  for  respondents. 

By  the  Court. — Curtis,  J. — It  is  not  a  condition 
of  the  contract,  that  there  shall  be  no  money  paid  for 
the  work,  unless  it  is  done  at  the  time  fixed.  The 
contract  provides  that  the  work  is  to  be  paid  for  npon 
completion.  The  referee  finds  that  the  defendant  was 
to  pay  on  the  completion  of  the  work  at  the  time  spec- 
ified. If  it  had  been  the  design  of  the  parties  to  bind 
themselves  to  the  stringent  condition  expressed  by  the 
words ''at  the  time  specified,"  it  must  be  presumed 
they  would  have  inserted  it  in  the  contract  and  the 
finding  of  the  referee  that  there  was  such  a  condition 
would  then  be  sustained.  In  its  absence,  such  a  con- 
dition can  not  be  assumed  as  a  part  of  the  agreement. 
When  time  is  of  the  essence  of  a  contract,  it  must  be 
made  to  appear  in  express  terms,  and  not  left  to  be  in- 
ferred from  doubtful  expressions. 

It  seems  to  be  well  settled,  that  where  work  done 
under  a  contract,  is  not  completed  at  the  time  limited 
for  its  performance,  but  is  proceeded  with  thereafter 
with  the  assent  of  the  party  for  whom  the  work  is 
done,  a  recovery  may  be  had  for  the  work  done,  but 
the  plaintiff  is  confined  to  the  rate  of  compensation 
fixed  by  the  contract,  unless  during  the  progress  of 
the  work  he  gives  notice  of  an  intention  to  demand  a 
different  rate  of  compensation. 

It  was  the  right  of  the  defendant  to  rescind  the  con- 
tract upon  the  failure  to  complete,  and  if  he  had  done 
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80,  the  plaintiff  could  not  have  recovered.  But  the 
defendant  thereupon  elected  not  to  do  so,  and  then,  not 
only  suffered  the  plaintiffs  to  go  on,  but  repeatedly 
urged  and  directed  them  to  proceed  with  the  work, 
thus  both  parties,  after  the  time  expired,  treated  the 
contract  as  still  in  force. 

If  the  defendant  had  wished  to  annul  the  rights  of 
the  plaintiffs  under  the  contract,  he  should  upon  their 
failure  to  complete  at  the  day  designated,  have  given 
them  a  notice  requiring  performance  within  some  rea- 
sonable time  specified,  and  that  in  case  of  default, 
their  rights  would  be  deemed  abandoned  (Merrill  v. 
Ithaca  &  O.  R.  E.  Co.,  16  Wend.  586;  Sinclair  7>.  TaJl- 
madge,  35  Barb.  602 ;  Myers  v.  De  Mier,  52  If.  T.  647 ; 
Hubbell  V.  Von  Schoening,  4  Supr.  Ct  649). 

The  plaintiff' s  action  for  the  price  should  have  been 
sustained,  leaving  the  defendant  to  his  remedy  for  any 
injury  he  may  have  suffered  by  the  plaintiff's  delay  in 
completing  the  work.  The  finding  of  the  referee  as  to 
the  damage  sustained  by  the  defendant  is  rather  vague 
as  to  the  amount,  and  not  supported  by  the  evidence 
with  satisfactory  clearness. 

These  views,  if  they  are  correct,  dispose  of  the 
principal  questions  raised  by  the  appeal,  and  the  judg- 
ment appealed  from  should  be  reversed,  with  costs  to 
appellants,  to  abide  the  event  of  the  suit,  and  with  the 
usual  order  in  respect  to  the  order  of  reference,  and  a 
new  trial  ordered. 

Fbeedkan  and  Speib,  JJ.,  concurred. 


i 

A 


Cases  Argued  and  Determined 


IN   THB 


SUPEEIOE   COURT 


OF    THB 


CITY  OF  NEW  YOEK 
AT  GENEBAL  TEBM. 


JOHN  E.   RISLEY,    Plaintiff,   v.  WILLIAM  H. 

SMITH  AND   OTHERS,    DEFENDANTS. 

I.     EQUITABLE    ASSIGNMENT.— EXECUTORY     CONTRACTS 
TO  ASSIGN. 
1.  What  will  opbratb  as. 
a.  An  order  to  pay  a  part  of  a  fund  not  in  existence  will,  upon 
the  fond  coming  into  existence,  operate  as  an  equitable  amgn- 
ment;  but  if  the  fund  never  comes  into  existence,  the  order 
cap  only  operate  as  an  executory  contract  to  assign,  a  breach  of 
which  may  give  a  right  to  damages. 

But 
to  give  validity  to  the  order  either  as  an  equitable  assign- 
ment or  an  executory  contract    a   coneideratum  is  neees- 

iory- 

2.    CONSIDBBATIOIT,    WHAT  NOT  8UFFI0IBNT. 

o.  Husband  and  wife.    An   antecedent    indebtedness  due   by 
the  husband  of  the  drawer  of  an  order  payable  out  of  a 
specified  fund  to  grow  due,  is  not  a  sufficient  consideration. 
This  thottgh  the  order  is  accepted  by  the  drawee — 
See  Alger  o.  Scott,  54  2V.  T.  14. 
h.  An  Hhuion  without  substance  or  value  is  not  suffleieat. 

Instances  given, 
«•  A  promise  ly  the  drawee  to  yo^f  to  the  drawer^  if  the  promis 
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is  such  that  the  promisee  wiU  never  have  the  use,  benefit,  or 
enjoyment  of  any  thing  is  not  sufficient. 
1,  It  is  a  mere  illusion, 
d,  Forbearanee  does  not  form  a  consideration, 

1.  Where,  although  a  security  is  taken  which  does  not  be- 
come payable  until  the  expiration  of  some  term  yet  to 
elapse,  but  the  actual  intention  of  the  parties,  had  no 
reference  to  relieving  the  principal  debtor  from  an  action 
by  his  creditor. 

2.  Where  the  forbearance  is  not  promised  or  given  at  the 
request  of  the  promisor. 

a.  If  a  promisee  gratuitously  or  voluntarily,  or  at  the 
request  of  a  third  person,  promises  or  gives  forbear- 
ance, that  can  not  sustain  a  contract  which  had  no 
reference  to  forbearance. 
n.    APPLICATION  OP  ABOVE  PRINCIPLES. 

1.  A.,  as  agent  for  a  railroad  company,  procured  B.  to  propose  to 
enter  into  a  contract  for  the  building  of  the  company's  road 
for  a  certain  sum,  to  wit,  two  himdred  and  fifty  thousand  dollars. 
At  a  conversation  between  A.,  B.,  and  the  president  of  the  com- 
pany the  subject  of  A's  compensation  came  up,  and  it  was  agreed 
between  them  that  he  ought  to  have  five  thousand  dollars;  as 
the  sum  to  be  paid  for  building  the  road  would  exhaust  all  the 
available  assets  of  the  company,  the  president  asked  B.  to  pay 
the  five  thousand  dollars.     To  this   B.   objected,  but  the  final 
result  was  that  it  was  arranged  that  the  five  thousand  dollars 
should  be  added  to  the  contract  price  for  building  the  road,  and 
that  B.  should  give  A.  a  draft  on  the  railroad  company  for  five 
thousand  dollars  payable  pro  rota  as  the  money  should  become 
due  to  B.  under  his  contract  with  the  company.     Thereupon  the 
company  and  B.  entered  into  a  contract  whereby  B.  agreed  to  con- 
struct the  road  and  to  run  or  procure  cars  to  run  thereon,  and  the 
company  covenanted  that  when  B.  should  complete  the  road  al! 
the  franchises,  rights,  and  property  of  and  belonging  to  the 
company  should  become  the  property  of  B.  and   his  associates, 
and  further  covenanted  to  pay  B.,  on  such  completion,  two  hundred 
and  fifty-five  thousand  dollars  in  certain  specified  installments. 
At  the  time  of  the  execution  of  this  contract  B.  gave  to  A.  the 
order  before  mentioned,  which  was  then  and  there  accepted  by  the 
president  on  behalf  of  the  company. 

There  was  some  evidence  that  before  the  arrangement  for  the 
order  was  consummated,  the  president  said  that  he  could  possibly 
get  additional  subscriptions  to  the  extent  of  five  thousand  dollan, 
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if  B.  would  consent  to  take  that  amount  for  the  benefit  of  him 
(the  president)  and  A.  Afterwards  the  agreement  to  construct 
the  road  was,  by  the  mutual  consent  of  the  parties  thereto, 
canceled  and  annulled  before  any  sum  became  due  B.  thereunder. 
,  A.  demanded  payment  from  B.  and  the  company,  which,  being 
refused,  he  brought  an  action  against  B.  on  the  order. 

Held, 
upon  these  facts  that  there  was  no  mffieierU  eormderation  tc 
hold  B.  liable. 

Before  Monbll,  Ch.  J.,  Sedgwick,  and  Speir,  J  J. 

Decided  Fdmary  1,  1875.      • 

Verdict  for  plaintiff,  and  exception  ordered  to  be 
heard  in  the  first  instance  at  general  term. 

The  complaint  averred  that  a  contract  was  entered 
into  by  the  defendants  and  an  Indiana  Eailroad  Com- 
pany, by  which  the  former  agreed  to  construct  for  the 
latter  its  road,  for  certain  moneys  to  be  paid  by  the 
latter  from  time  to  time. 

That  afterwards,  while  the  contract  was  in  force,  the 

defendants,  for  a  valuable  consideration,  drew  a  written 

draft  or  order  on  the  company,  directed  to  its  president, 

in  the  words  following,  viz. : 

"New  York,  July  13,  1867. 
*' $5,000. 

' '  For  value  received  pay  to  the  order  of  John  E. 

Risley,  five  thousand  dollars  pro  rata^  as  the  money 

shall  become  due  to  us  under*our  contract  with  you  of 

this  date,  and  charge  the  same  to  the  account  of 

"  Yours  Truly, 

"  W.  H.  Smith, 

"  Charles  King, 

'*CoNDB  R.  Alton. 

"  To  8.  C.  WillsoTiy  as  President  of  the  Indianapolis, 

Ac.  Railroad  Company." 

That  afterwards,  on  the  day  of  the  date  of  the  draft, 

the  plaintiff  presented  the  same  to  the  said  8.  C.  Will-  ' 

son,  as  president,  &c.,  and  Wiilson,  on  behalf  of  the 
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company,  accepted  the  draft  by  writing  thereon,  **  Ac- 
cepted, July  13,  1867,  S.  C.  Willson  as  President  of 
Indianapolis,  &c.,  Railroad  Company." 

That  afterwards,  to  wit.,  &c.,  the  defendants  and 
said  railroad  company,  without  the  knowledge  or  con- 
sent of  plaintiffs,  and  after  defendants  had  begun  to 
construct  the  road  under  the  contract,  and  before  any 
moneys  had  become  due  under  it,  canceled  said  con- 
tract. 

That  no  part  of  the  moneys  due  under  said  draft  to 
the  plaintiff,  Bad  ever  been  paid,  although  payment  of 
the  same  had  been  demanded,  both  of  said  defendants 
and  of  said  company. 

The  complaint  demanded  judgment  in  live  thousand 
dollars,  with  interest  from  July  13,  1867. 

The  answer  admitted  the  making  of  the  contract 

It  denied  that  the  defendants  made  the  draft  set  out 
in  the  complaint  for  a  valuable  or  any  compensation, 
and  alleged  that  without  any  consideration  and  at  the 
request  of  the  plaintiff,  and  of  the  said  Willson,  presi- 
dent, they  drew  said  order  to  enable  said  Willson  and 
said  plaintiff  to  receive  and  collect  from  the  company 
five  thousand  dollars,  to  cover  what  the  plaintiff  and 
Willson  claimed  to  have  been  their  labor  and  services, 
rendered  to  the  company  in  carrying  through  the  nego- 
tiation of  the  contract  for  building  said  road,  and  for 
that  and  for  no  other  purpose,  the  said  sum  of  five 
thousand  dollars  was  agreed  to  be  and  was  added  to 
the  contract  price  of  two  hundred  and  fifty  thousand 
dollars,  on  which  the  company  and  the  defendants  had 
previously  agreed,  and  the  said  order  was  drawn  by  the 
defendant,  and  accepted  by  the  said  Willson,  as  presi- 
dent of  said  company,  accordingly. 

That  at  the  time  said  draft  was  drawn  it  was  mutu- 
ally understood  that  the  ability  of  the  defendants  to 
execute  their  said  contract  with  said  company,  and  the 
receipt  of  said  five  thousand  dollars  by  said  plaintiff  and 
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Willson  out  of  the  proceeds  of  said  contract,  must  and 
should  depend  and  be  contingent  upon  the  defendants 
receiving  funds  necessary  to  carry  out  their  contract, 
which  they  did  not  possess  themselves,  from  other  par- 
ties, upon  whom  they  relied  for  that  purpose,  and  that 
with  such  understanding  these  defendants  drew,  the 
plaintiff  received,  and  the  said  Willson,  as  president, 
&c.,  accepted  said  draft. 

That  in  fact  the  defendants,  notwithstanding  their 
best  efforts,  failed  to  secure  the  necessary  funds  to 
carry  out  said  contract,  and  thereupon  the  said  contract 
was  with  the  express  assent  of  said  Willson,  and  as 
these  defendants  were  informed  and  believed,  with  the 
knowledge  and  assent  of  the  plaintiff,  canceled  on  the 
ground  of  the  inability  of  the  defendant  to  carry  out  the 
same. 

The  answer,  for  a  separate  defense,  alleged  that  said 
Willson  was  a  necessary  party  plaintiff,  because  it 
was  agreed  between  the  plaintifT  and  Willson  that  the 
said  five  thousand  dollars,  if  realized,  should  be  divided 
between  the  plaintiff  and  Willson,  for  services  alleged 
to  have  been  rendered  by  them  jointly  for  the  said 
company,  in  procuring  the  defendants  to  enter  into 
said  contract 

Upon  the  trial  it  appeared,  by  the  plaintiff' s  case,  that 
the  plaintiff  on  behalf  of  the  Indiana  Railroad  Com- 
pany, found  the  defendants  and  brought  them  into 
communication  with  Willson,  president  of  the  com- 
pany. It  was  preliminarily  and  informally  agreed 
between  them,  that  the  defendants  would  contract  to 
build  the  road  of  the  company  for  two  hundred  and 
fifty  thousand  dollars.  There  was  then  a  conversation 
between  the  plaintiff,  Willson  and  the  defendants,  in 
regard  to  compensating  the  plaintiff.  It  was  agreed 
between  them  that  the  plaintiff  ought  to  have  five 
thousand  dollars,  and  Willson  suggested  that  as  by 
the  proposed  contract  the  company  was  to  give  to  the 


14  J  RI8LEY  V.  SMITH. 


Statement  of  the  Case. 


defendants  all  of  its  available  assets,  there  would  be  no 
provision  for  paying  the  plaintiff,  and  asked  that  the 
defendants  themselves  pay  it,  to  which  the  defendants 
made  some  objection.     The  final  result  was,  that  the  de- 
fendants offered,  if  the  railway  company  would  increase 
the  bonus  five  thousand  dollars,  from  two  hundred  and 
fifty  thousand  dollars  to  two  hundred  and  fifty -five 
thousand  dollars,  they  would  then  give  the  plaintiflT 
the  draft  in  fluit.    The  defendants  agreed  to  draw  the 
draft,  provided  that  was  done.    Thereupon  an  agree- 
ment was  made,  July  13,  1887,  between  the  defendants 
and  the  railroad  company,  by  which  the  defendants  cove- 
nanted to  construct  the  road,  and  to  run  or  procure  cars 
to  be  run  thereon  ;  and  the  railroad  company  cove- 
nanted that  when  the  defendants  should  complete  said 
railroad,  all  the  franchises,  rights  and  property  of,  and 
belonging  to  the  company,  should  become  the  property 
of  the  defendants  and  their  associates.     The  company 
further  covenanted  to  pay  the  defendants  in  the  aggre- 
gate, two  hundred  and  fifty-five  thousand  dollars,  but 
in  installments,  specified  as  the  work  went  on.    The 
agreement  was  executed  on  behalf  of  the  company  by 
Willson  as  president  of  it.    At  the  same  time,  the 
draft    or   order   in    suit   was   drawn   and   accepted. 
After  the  plaintiff  had  the  order,  Willson  suggested  that 
he  had  been  at  great  expense  and  trouble,  but  the  com- 
pany had  no  means  to  reimburse  him,  and  said  the 
plaintiff  ought  to  give  him  part  of  the  money  after  he 
had  collected  it.    The  plaintiff  said,  as  matter  of  grace 
and  nothing  more,  he  would  give  Willson,  one-third  or 
one-fourth  of  the  money,  after  it  was   collected.    On 
April,  16,  1868,  by  the  mutual  consent  of  the  parties 
to  the  agreement  to  construct  the  road,  it  was  can- 
celed and  annulled    between  them,   before  any  sum 
became  due  to  the  defendants  thereunder.    The  plain- 
tiff had  demanded  payment,  both  of  the  defendants 
and  the  railroad  company,  but  this  was  refused 
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The  defendants  moved  to  dismiss  the  complaint  on 
the  ground  that  the  testimony  showed  no  liability  of 
the  defendants.  The  motion  was  denied,  and  the  de- 
fendants excepted. 

On  the  part  of  the  defendants,  Mr.  Nelson  testified 
that  he  introduced  the  plaintiff  to  the  defendants,  at 
the  beginning  of  the  negotiation  ;  that  Willson,  for  the 
company,  offered  the  defendants  two  hundred  and  fifty 
thousand  dollars ;  that  there  was  a  proposition  to  allow 
the  plaintiff  something  out  of  this,  but  the  defendants 
said  they  could  not  spare  it ;  that  Willson  said  he 
would  go  home  and  see  if  he  could  not  get  five  thou- 
sand dollars  subscribed  in  addition  ;  that  Willson  said 
he  wanted  a  portion  of  this,  and  the  plaintiff  was  to 
take  care  of  Willson. 

The  defendant  Alton  testified  that  Willson  stated 
that  he  possibly  could  increase  the  amount  five  thou- 
sand dollars,  if  the  defendants  would  consent  to  take 
that  amount  for  the  benefit  of  himself  and  the  plaintiff, 
as  the  witness  understood,  and  upon  that  the  proposi- 
tion was  drawn  up  and  executed  with  the  amount  at 
two  hundred  and  fifty-five  thousand  dollars,  on  the 
understanding  that  five  thousand  dollars  was  to  be 
applied  to  the  compensation  of  plaintiff  and  Willson. 
The  fund  was  to  be  held  by  the  plaintiff,  and  Willson 
was  to  derive  a  benefit  from  it.  The  witness  was  asked 
by  defendant's  counsel,  ''Q.  Why  did  you  not  go  on 
and  build  the  road?"  Upon  objection,  defendants 
offered  to  show  that  they  did  not  go  on  to  build  the 
road,  because  of  their  inability,  and  that  the  contract 
was  surrendered  and  canceled  solely  on  this  ground. 
The  question  was  shut  out  and  the  offer  rejected,  to 
which  the  defendants  duly  excepted. 

The  defendants  renewed  the  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict  for  the  defendants  on 
the  ground  that  there  was  no  liability  upon  the  test!- 
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mony  shown  of  these  defendants.  This  was  denied, 
and  exception  taken. 

The  defendants'  counsel  asked  the  court  to  submit 
to  the  jury  the  following  propositions,  among  others : 

If  the  jury  find  that  the  draft  was  given  to  the 
plaintiff  to  enable  him  to  collect  from  the  company 
money  due  him  from  the  company,  and  not  as  an  evi- 
dence of  indebtedness  from  the  defendants  to  the  plain- 
tiflf,  they  should  find  for  the  defendants. 

If  the  jury  find  that  the  draft  was  given  in  the  form 
of  a  draft  for  the  plaintiff  s  convenience  to  enable  him 
to  collect  the  money  from  the  company,  the  plaintiff 
can  not  recover.  The  requests  were  denied,  to  which 
the  defendants  duly  excepted. 

The  court  directed  a  verdict  for  the  plaintiff,  to 
which  exception  was  taken,  and  further  directed  the 
exceptions  to  be  heard  before  the  general  term  in  the 
first  instance,  judgment  in  the  meanwhile  to  be  sus- 
pended. 

John  E.  Misleyy  plaintiff,  in  person,  and  James 
ClarJc^  counsel,  on  the  points  considered  by  the  court, 
urged  ; — I.  The  draft  in  question  was  drawn  and  de- 
livered by  defendants  for  a  sufficient  consideration. 
(1)  It  purports,  by  its  terms,  to  be  drawn  **for  value 
received."  These  words  afford  ^ima  fade  evidence  of 
a  valid  consideration,  and  cast  on  defendants  the 
burden  of  proving  that  there  was  no  consideration 
(Jerome  v.  Whitney,  7  Johns.  321 ;  Hinnian  "o.  Moiilton, 
14  Id.  466  ;'  Jackson  ??.  Alexander,  3  Id.  484  ;  Walrad 
V,  Petrie,  4  Wend.  576 ;  Prindle  v.  Oaruthers,  15  N. 
r.  425,  431).  (2)  The  five  thousand  dollars  added  to 
the  bonus  agreed  to  be  paid  to  defendants,  constituted 
a  valid  and  valuable  consideration  for  the  drawing  and 
delivery  of  the  draft  to  the  plaintiff,  (a)  One  promise 
is  a  good  consideration  for  another  (1  Pars,  on  ConL 
448 ;    Miller  v.   Drake,    1    Gaines^   45,  46 ;   Briggs  v. 
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Tillotson,  8  Johns.  235 ;  N.  T.  &  N.  H.  R.  R.  Co.  v. 
Pixley,  19  Barb.  428  ;  White  v.  Demilt,  2  Sail  436  ; 
Punk  V.  Hongh,  29  i^Z.  145 ;  Downy  v.  Hinchman,  25 
Ind.  453 ;  Nunally  v.  White,  3  Mete.  {Ky.)  584 ;  Bab- 
cock  V.  Wilaon,  17  Me.  372 ;  Whitehead  v.  Potter,  4 
Ired.  L.  257 ;  Appleton  v.  Jhase,  19  Me.  74 ;  Society 
in  Troy  v.  Perry,  6  N.  H.  164  ;  George  v.  Harris,  4  Id. 
533 ;  Forney  v.  Shipp,  4  Jones  {N.  O.)  527 ;  Nott  v. 
Johnson,  7  Ohio  St.  270 ;  Abrams  v.  Suttles,  Bushee 
{N.  C.)  99).  (6)  The  promise  of  the  railroad  company 
to  pay  the  defendants  the  additional  five  thousand 
dollars  afforded  a  valid  consideration  for  the  obligation 
incurred  by  them  in  drawing  and  delivering  the  draft 
to  the  plaintiff.  It  is  not  necessary  that  the  considera- 
tion of  a  promise  should  move  from  the  promisee  to 
the  promisor.  It  is  suflBcient  that  it  proceed  from  a 
third  party — especially,  to  use  the  language  of  some  of 
the  authorities,  if  the  promisee  have  "intervened  in 
the  agreement"  (1  Smith  Lead  Gas.  224;  1  Story  on 
Coat.  %%  450,  451  h. ;  Farley  o.  Cleveland,  4  Cow.  432 ; 
Barker  v.  Bucklin,  2  Den.  45 ;  Stewart  v.  Trustees  of 
Ham.  Col.,  Id.  403,  417  ;  Del.  &  Hud.  Canal  Co.  v. 
Westchester  Bank,  4  Den.  97 ;  Tipper  v.  Bickaell,  3 
Bing.  {N.  C.)  710,  Webb  v.  Rhodes,  Id.  732;  Arnold 
V.  Lyman,  17  Mass.  400  ;  Carnegie  v.  Morrison,  2 
Mete.  (Mass.)  381).  (3)  The  company's  obligation  to 
pay  the  plaintiff  for  his  services,  prior  to  the  drawing 
and  acceptance  of  the  draft,  was  absolute  and  present. 
On  the  faith  of  the  draft  plaintiff  accepted,  instead  of 
an  absolute,  a  conditional  liability  of  the  company,  and 
consented  to  receive  his  pay  in  future  installments 
instead  of  in  presenti.  Each  of  these  concessions 
afforded  a  valid  consideration  for  the  obligation  as- 
sumed by  defendants  in  drawing  and  delivering  the 
draft. 

II.    Through  the  drawing  and  delivery  of  the  draft 
by  defendants,  and  its  written  acceptance  by  the  rail- 
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road  company,  plaintiff  became  the  equitable  assignee 
of  an  interest  in  the  contract  between  defendants  and 
the  company,  and  entitled  to  live  thousand  dollars  of 
the  money  to  be  paid  pursuant  thereto  (Vreeland  v. 
Blunt,  6  Barb.  182 ;  Peyton  v.  Hallett,  1  Caines,  ^^64, 
379  ;  McMenomy  t.  Townsend,  3  Johns.  72  ;  Bradley 
V.  Root,  6  Paige,  632;  Ward  v.  Whitney,  8  N.  Y. 
442). 

III.  The  draft  having  been  drawn  and  delivered  for 
a  sufficient  consideration,  and  the  plaintiff  having  be- 
come the  assignee  ot  an  interest,  equal  to  the  face  of 
the  draft,  in  the  contract  between  the  company  and 
defendants,  the  latter  became  bound  to  perform  the 
contract  for  the  benefit  of  the  plaintiff ;  and  their  sub- 
sequent surrender  of  it,  without  the  plaintiff's  consent, 
was  a  breach  of  their  obligation  to  him,  rendering  them 
liable  for  the  amount  secured  by  the  draft.  The  true 
principle  is  laid  down  in  the  case  of  Worden  v.  Dodge, 
4  Den.  169.  The  action  was  on  an  agreement  by  which 
the  defendants  agreed  to  pay  the  plaintiff  a  specific 
sum  out  of  the  net  proceeds  of  a  certain  ore  bed.  The 
plaintiff  read  the  agreement  and  rested  ;  whereon  de- 
fendants moved  for  a  nonsuit.  The  judge  granted  the 
motion,  holding  that  the  '*  plaintiff  could  not  recover 
without  proving  that  the  defendants  had  received 
funds  from  the  ore  to  enable  them  to  pay,  or  had 
neglected  to  work  the  ore  bed."  The  obligation  of  the 
makers  of  the  contract  in  that  case  to  work  the  ore 
bed,  and  that  of  the  drawers  of  the  draft  in  this  to 
construct  the  road,  stand  on  exactly  the  same  footing. 

IV.  There  was  no  error  in  the  court' s  rejection  of 
defendants'  offer  to  show  "that  they  did  not  go  on  to 
buUd  the  road  in  accordance  with  the  terms  of  the  con- 
tract, because  of  their  inability  to  do  it,  and  that  the 
contract  was  surrendered,  and  the  surrender  accepted 
by  the  company  on  that  ground."  If,  by  drawing  and 
delivering  the  draft,  defendants  incurred  the  obligation 
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claimed  by  the  plaintiff,  their  subsequent  embarrass- 
ments famished  no  better  answer  to  his  demand  than 
the  insolvency  of  the  maker  of  a  promissory  note 
would  to  an  action  against  him  by  the  holder.  ^^JVulla 
bona^*^  however  complete  a  defense  to  an  execution, 
has  never  been  regarded  as  a  good  plea  in  bar  before 
judgment.  Defendants'  offer,  however,  is  significant 
in  one  respect :  it  is  a  distinct  admission,  on  the  record, 
that  the  surrender  and  cancellation  of  the  contract  be- 
tween them  and  the  company  was  for  a  reason  wholly 
different  from  the  alleged  fraud  in  which  they  now 
accuse  themselves  of  having  participated,  and  which, 
they  insist  vitiated  both  the  contract  and  the  draft. 

Hodman  &  Adams^  attorneys,  and  S.  F.  Nash^  of 
counsel  for  defendants,  on  the  points  considered  by 
the  court,  urged ; — I.  Unless  the  order  signed  by  the 
defendants  amounted,  in  legal  effect,  to  an  undertaking 
with  the  plaintiff  to  go  on  with  the  contract  with  the 
railroad  company,  so  as  to  earn  the  money  out  of 
which  the  order  was  payable,  the  defendants  incurred 
no  liability  to  plaintiff  by  surrendering  the  contract. 
(1)  Au  order  payable  in  a  particular  manner  out  of  a 
particular  fund  is  not  a  bill  of  exchange,  and  is  not 
subject  to  the  law  merchant  (Cook  v.  Satterlee,  6  Cow. 
108  ;  Morton  t).  Nayler,  1  HiU^  583 ;  Van  Wagner  7). 
Terrett,  27  Barb.  181).  (2)  An  order  drawn,  not 
against  funds  in  hand,  but  made  payable  out  of  funds 
expected  at  a  future  day,  does  not  per  se  guarantee 
that  such  funds  will  come  to  hand.  (3)  The  legal  im- 
port of  the  draft  in  suit  was  this :  "  We  expect  to  earn 
two  hundred  and  fifty-five  thousand  dollars  agreed  to 
be  paid  to  us  by  the  railroad  company.  If  we  do,  we 
will  pay  you  five  thousand  dollars  out  of  it,  and  you 
may  collect  it  of  the  company  as  earned,  and  before  it 
is  paid  over  to  us."  No  obligation  was  assumed  to 
earn  it  or  to  pay,  in  default  of  earning  it  (Churchward 
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V.  Kegina,  Law  Hep.  1  Q.  B.  173).  (4)  Considered  as 
an  assignment  of  interest  of  five  thousand  dollars  in  the 
contract,  it  created  no  obligation  on  the  part  of  the 
defendants,  as  assignors,  to  earn  the  money.  Their 
only  daty  to  the  plaintiff  was,  in  case  the  money  was 
earned,  not  to  prevent  his  obtaining  it.  A  warranty 
of  title  is  implied  in  a  sale  of  personal  property  ;  and 
in  the  sale  of  a  chose  in  action,  a  warranty  is  some- 
times implied  that  the  amount  due  is  that  called  for  by 
the  security;  but  this  implied  warranty  is  "founded 
on  the  presumed  superior  knowledge  of  the  vendor  on 
the  subject"  (Purniss  v.  Ferguson,  15  N.  T.  437-  34 
Id,  485;  3  Robt  269).  But  a  warranty  applies  to 
an  existing  state  of  facts,  not  to  expectations ;  and  in 
the  case  at  bar,  if  there  was  any  superior  knowledge  in 
either  party,  as  to  the  facts  relating  to  the  contract,  it 
was  in  the  plaintiff. 

II.  If  the  giving  of  the  order  did  not  imply  an 
undertaking  at  all  events  to  fulfill  the  contract  or 
pay  the  five  thousand  dollars,  then  a  surrender  of  the 
contract,  if  made  in  good  faith,  was  no  more  a  violation 
of  duty  to  the  plaintiff  than  a  non-performance  of  the 
contract  through  mere  inability  of  the  contractor. 

III.  If  the  order  implies  an  absolute  undertaking 
on  the  part  of  the  defendants  to  the  plaintiff,  to  per- 
form the  contract,  or  to  pay  to  him  the  sum  expressed 
in  the  order,  such  an  undertaking  was  without  con- 
sideration. (1)  When  the  order  was  given,  defendants 
owed  the  plaintiff  nothing.  He  had  been  employed, 
not  by  them,  but  by  the  railroad  company  through 
Willson,  though  he  ''had  commenced  as  a  volunteer 
to  look  for  contractors,  as  he  had  an  interest  in  lands 
along  the  line."  This  is  his  own  statement.  (2)  The 
contract  between  the  defendants  and  the  company  was 
to  build  the  road  for  two  hundred  and  fifty  thousand 
dollars.  It  was  increased  to  two  hundred  and  fifty- 
five  thousand  dollars,  not  to  benefit  the  defendants 
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but  the  plaintiff,  and  the  extra  five  thousand  dollars 
was  transferred  to  plaintiff  as  soon  as  the  contract  was 
made.  There  was  no  advantage  to  defendants  in  this  ; 
no  discharge  or  modification  of  any  obligation  on  their 
part,  as  they  were  under  none;  no  increase  in  the 
amount  of  their  compensation,  as  the  nominal  increase 
was  at  once  transferred  to  plaintiff,  and  was  never  even 
to  come  into  their  hands.  If  the  contract  price  was 
increased,  they  were  to  draw  the  order  in  question,  that 
is,  were  to  assign  the  full  amount  of  the  increase.  This 
is  plaintiff 's  own  version  of  the  arrangement  The  ex- 
ception to  the  refusal  to  instruct  the  jury,  was  well 
taken. 

By  the  Coubt. — Sedgwick,  J. — In  Alger  v.  Scott, 
64  If.  T.  14,  the  commission  of  appeals  held,  that  an 
order  to  pay  out  of  a  specified  fund,  viz.,  rent  to 
grow  due  from  the  drawee  to  the  drawer,  such  order 
being  accepted,  did  not  in  the  absence  of  a  consideration, 
make  the  payee  of  the  order,  an  equitable  assignee  of  the 
rent,  it  having  fallen  due  ;  and  that  the  order  being  given 
to  secure  an  antecedent  indebtedness  due  by  the  hus- 
band of  the  drawer  to  the  payee,  was  not  sufficient  con- 
sideration. Commissioner  Eable  dissented.  We  are 
not  in  this  case  called  on  to  consider  what  the  rights  of 
the  payee  are,  when  from  the  face  of  equitable  princi- 
ples, it  is  deemed  there  has  been  a  grant,  or  executed 
transfer,  of  the  right  to  the  fund,  by  the  former  owner. 
Bat  there  can  hardly  be  a  doubt,  that  when  the  assign - 
.  men t  has  not  been  made,  but  is  executory,  the  payee^s 
rights  must  depend  upon  the  obligation  legal  or  equita- 
ble, of  the  person  sued,  to  complete  the  assignment.  In 
this  case  we  do  not  consider  the  obligations  of  the  ac- 
ceptor, for  it  is  not  made  a  defendant,  but  only  of  the 
drawers  who  are  sued. 

Such  orders  to  pay  a  part  of  a  fund,  not  in  existence, 
have  been  held  several  times,  to  be  assignments,  al- 
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though  not  accepted,  upon  the  fund  drawn  on  coming 
into  existence.  (Field  v.  Mayor  of  N.  Y.Q  If.  T.  184. 
Parker  v.  City  of  Syracuse,  31  Id.  376.  Hall  v.  City 
of  Buffalo,  1  KeyeSy  193.  Stover  v.  Eyclesheimer,  H  Id. 
620).  In  the  first  case  cited,  an  instrument  in  the  form 
of  an  assignment,  was  held  to  operate  as  an  agreement 
by  the  assignor  that  the  assignee  should  take  and  re- 
ceive the  fund,  when  it  should  come  into  existence. 
It  was  not  indeed  an  assignment  in  presenti,  and  did 
not  at  the  time  it  was  made  transfer  the  claim  the  as- 
signee had  against  the  defendant,  but  it  created  an 
equity  which  seized  upon  the  moneys  as  they  became 
due,  and  continued  so  to  do,  until  the  object  of  the 
agreement  was  accomplished. 

If  the  fund  never  comes  into  existence,  it  is  impossi- 
ble that  there  should  be  an  assignment,  or  transfer  of 
It.  Then  at  the  best,  the  obligation,  is  in  its  nature^ 
one  of  contract  to  make  the  assignment,  and  in  case  spe- 
cific performance  be  impossible,  a  breach  of  the  con- 
tract may  give  a  right  to  damages. 

In  tlie  present  case,  the  order  by  its  terms  is  not  an 
agreement.  If  any  agreement  be  implied  (  Road  t. 
Dawson,  1  Ves.  Sen.  332 ;  3  Lead.  Cas.  in  Eq.\  2 
Spence  Eq.  Jur.  855 ),  it  was  that  the  defendant  would 
transfer  to  the  plaintiff,  or  put  him  in  possession  of,  the 
fund  described  as  one  thereafter  to  arise  from  their  per- 
formance of  the  contract  to  build  the  road.  This  being 
an  executory  contract,  and  nothing  more,  a  considera- 
tion must  be  found  to  make  the  defendants  liable  in 
damages  for  not  performing  it.  And  the  learned  coun- 
sel for  defendants  assumed,  that  a  consideration  must 
be  proven,  and  forcibly  urged,  that  one  fully  appeared 
by  the  evidence. 

The  facts  relevant  to  the  issAe  of  consideration  were 
not  the  subject  of  conflict  among  the  witnesses.  It  is 
not  claimed  by  the  plaintiff  that  the  defendants  were 
under  any  liability  to  the  plaintiff,  by  reason  of  his 
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proonring  the  contract  to  be  made.  Whatever  he  did 
was  on  the  employment,  and  at  the  request^  of  the  rail- 
road company  solely.  Before  the  contract  was  entered 
into,  the  negotiations  had  fixed  the  sum  to  be  paid  to 
the  defendant  at  two  hundred  and  fifty  thousand  dol- 
lars. It  was  demanded  that  they  should  agree  to  pay 
the  plaintiff,  out  of  this  sum,  five  thousand  dollars  for 
his  services.  They  not  being  liable  to  the  plaintiff,  re- 
fused to  agree  to  this.  But  on  the  promise  to  have  the 
sum  to  be  paid  to  them  made,  by  the  contract,  two 
hundred  and  fifty-five  thousand  dollars,  they  agreed  to 
give  the  order  in  question.  The  contract  was  made  to 
pay  the  defendants  two  hundred  and  fifty-five  thousand 
dollars,  and  they  drew  the  order. 

Whatever  the  circumstances  are,  a  consideration  to 
support  a  contract  must  be  substantial.  It  must  have 
value,  although  the  quantity  of  the  value  need  not  be 
great,  but  may  be  small.  If  it  be  an  illusion,  making 
but  a  false  appearance  of  value,  it  is  not  a  valuable 
consideration.  The  naked  fee  of  an  owner,  after  his 
interest  in  the  land  has  been  sold  under  execution,  will 
not  be  a  consideration  for  a  promise  to  pay  so  much 
money  for  it  (Van  Alstyne  v.  Wemple,  6  Cow.  162). 
A  promise  to  release  from  a  contract  void  by  the  statute 
is  not  a  consideration  (Silvemail  v.  Cole,  12  Barb.  686). 

A  promise  to  pay  in  the  future,  or  to  act  in  the 
future,  may  be  a  consideration,  but  because  the  con- 
sideration  takes  the  shape  of  a  promise,  not  the  less 
must  the  promise  be  of  value.  A  promise  by  a  plain- 
tiff to  account  to  the  defendant  for  the  interest  of  a 
third  person  in  an  adventure,  when  at  the  time  of  the 
promise  it  was  possible  that  such  third  person  might 
have  a  balance  due  him,  yet  it  did  not  appear  that  he 
had  one  in  fact,  is  not  a  valuable  consideration  (Powell 
«.  Brown,  3  Johns.  104).  A  promise  to  pay  has  value 
to  the  promisee  from  it  being  a  means  of  obtaining  the 
thing  promised.     If  the  promisee  is  to  have  the  money 
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as  his  own  for  a  short  time,  it  may  be  enough.  On  the 
other  hand,  if  the  promise  is  such  that  upon  full  per- 
formance the  promisee  will  never  have  use,  benefit,  or 
enjoyment  of  anything,  there  is  not  even  an  appear- 
ance of  value  to  him. 

In  the  present  case,  we  will  suppose  that  the  rail- 
road company  promised  to  pay  the  additional  five 
thousand  dollars,  if  the  defendants  would  draw  the 
order.  We  do  not  now  examine  the  reality  of  this 
supposition,  although  it  would  appear  that  by  the  con- 
tract the  whole  two  hundred  and  fifty-five  thousand 
dollars  was  made  a  consideration  for  the  defendant's 
promises  to  build  the  road.  We  will  consider  the 
facts  as  if  the  order  and  acceptance  had  been  inserted  in 
the  contract,  in  terms  expressive  of  the  obligations  of 
the  parties,  as  we  have,  for  the  purpose  of  this  case, 
supposed  they  exist  upon  the  order  in   its  detached 

state. 

« 

It  would  then  have  appeared  that,  cotemporaneously 
with  the  promise  of  the  railroad  company  to  pay  to 
the  defendants  the  two  hundred  and  fifty -five  thousand 
dollars,  the  defendants  promised  the  plaintiff  and  the 
railroad  company  to  assign  five  thousand  dollars  of  *  Hat 
sum  to  the  plaintiff,  and  to  accomplish  that,  dive&ted 
themselves  of  all  claim  to  demand  the  five  thousand  dol- 
lars of  the  company.  Thgre  was  no  instant  of  time 
when  the  defendants  would""*"BBf5=;  use  or  enjoyment, 
either  of  the  five  thousand  dollars,  or  of  the  promiee  to 
pay  the  five  thousa^ri^^ollars.  Therefore  such  a 
promise  was  without  value  to  them.  At  the  same  time 
(looking  at  the  company  as  the  acceptor  of  the  order), 
the  contract  would  have  contained  a  promise  by  the 
company,  that  upon  the  defendants  performing,  the 
company  would  pay  the  five  thousand  dollars  to  the 
plaintiff,  which  reduced  the  amount  promised  to  be 
paid  to  the  defendants  to  two  hundred  and  fifty  thou- 
sand dollars. 


RISLEY  V.  SMITH.  153 


Opinion  of  the  Conrt,  by  SEDawiOK,  J. 


If  such  had  not  been  the  natnre  of  the  transaction, 
but  the  contract,  had  contained  an  absolute  promise  to 
pay  to  the  defendants  two  hundred  and  fifty-five 
thousand  dollars  in  their  own  right,  the  defendants 
would  have  had  a  valuable  interest  in  the  five  thousand 
dollars,  as  parcel  of  that  sura.  As  the  facts  were.  Tarn 
of  opinion  that  the  promise  by  the  railroad  company  to 
increase  the  two  hundred  and  fifty  thousand  dollars  to 
two  hundred  and  fifty -five  thousand  dollars,  and  the 
performance  of  that  promise  was  not  a  valuable  con- 
sideration to  make  the  defendants  liable  upon  the  exe- 
cutory contract  in  question. 

Again,  was  there  an  implied  agreement  by  the 
plaintiff  to  forbear  suing  the  railroad  company  for  the 
value  of  his  services,  which  made  the  executory  con- 
tract, which  we  have  supposed  to  exist  in  the  case,  an 
obligation  upon  the  defendants  as  founded  upon  a  con- 
sideration i  There  is  no  proof  that  the  plaintiff  made 
an  express  promise  to  forbear.  If  there  were  a  promise 
it  must  be  implied  in,  or  inferred  from,  the  fact  that  the 
order  and  acceptance  matured  in  the  future.  It  is  not 
a  necessary  consequence,  from  giving  collateral  security, 
thai  there  be  forbearance  upon  the  principal  obliga- 
tion. The  surety,  as  such,  may  desire  that  the  prin- 
cipal debtor  be  called  upon  to  pay,  and,  if  possible, 
compelled  to  pay,  before  he,  the  surety,  shall  be  liable. 
At  the  most,  there  would  be  a  presumption  that  the 
creditor  took  security  to  give  the  principal  debtor  ease 
in  the  present.  This  presumption  would  be  explained, 
if  the  other  facts  showed  a  different  intention. 

In  the  present  case,  without  going  into  a  minute  dis- 
section of  the  testimony,  it  seems  clear  to  me,  that  the 
actual  intention  of  the  parties  had  no  reference  to 
relieving  the  railroad  company  from  an  action  by  the 
plaintiff!  The  arrangement  was  one  by  which  the 
railroad  company  should  be  put  in  funds  sufiicient  to 
pay  the  plaintiff.    The  contract  that  was  contemplated 


164  RI8LEY  «.  SMITH. 


Opinion  of  the  Court,  by  SEDewicx,  J. 


at  first,  for  the  building  of  the  road  for  two  hundred 
and  fifty  thoasand  dollars,  left  the  company  without 
money  to  pay  the  plaintiff".  In  order  to  get  the  money, 
the  defendants,  by  a  letter,  required  that  two  hundred 
and  fifty-five  thousand  dollars  should  be  paid.  This 
demand  led  to  the  company  acquiring  in  some  way 
five  thousand  dollars  more.  The  arrangement  sub- 
stantially had  reference  to  this,  and  not  to  the  time 
when  the  plaintiff  should  call  on  the  company  for  pay- 
ment of  its  indebtedness  to  him. 

Beyond  this,  to  uphold  forbearance  as  a  considera- 
tion, it  must  be  part  of  the  contract,  as  between  the 
parties.  The  party  to  be  held  must  have  made  the  con- 
tract upon  that  consideration.  To  state  it  in  another 
way,  the  forbearance  must  be  promised  or  given  at  the 
request  of  the  promisor.  If  the  promissee,  gratuitious- 
ly  or  voluntarily,  or  at  the  request  of  a  third  person, 
promises  or  gives  forbearance,  that  can  not  sustain  a 
contract  which  had  no  reference  to  f orbearailpe.  In  the 
present  case,  the  facts  show  that  if  forbearance  was 
given,  the  company  did  not  ask  time,  nor  was  the  order 
given  to  the  plaintiff  on  that  score.  The  sole  object  of 
the  transaction  being  to  get  the  company  in  funds,  as 
a  help  both  to  the  plaintiff  and  to  the  Railroad  Com- 
pany, it  affirmatively  appeared  that  the  defendants 
did  not  request  the  forbearance,  but  the  plaintiff  volun- 
tarily gave  it,  so  far  as  the  defendants  were  concerned. 
I  do  not  think,  therefore,  that  in  this  matter  there  is 
a  consideration  which  holds  the  defendants  to  the  per- 
formance of  a  contract. 

The  theory  of  the  present  action,  in  substance,  holds 
the  defendants  to  the  payment  of  a  debt  due  by  the 
company.  It  might  be  questioned,  whether  the  draw- 
ing of  a  non -negotiable  order  constitutes  such  a  written 
promise  to  pay,  that  it  is  not  invalid  by  the  statute 
of  frauds.  This  was  not  discussed  on  the  argument, 
and  is  not  passed  upon  here.    For  the  reasons  stated 
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above,  I  am  of  opinion  that  the  motion  to  dismiss  the 
complaint  should  have  been  granted  ;  that  the  excep- 
tion to  the  ruling  in  that  respect  should  be  sustained. 
The  verdict  should  be  set  aside,  and  a  new  trial  granted, 
with  costs  to  defendants  to  abide  event. 

MoKELL,  Oh.  J.,  and  Speir,  J.,  concurred. 


JAMES  MAHER,  an  rNTPANT,  &c..  Plaintiff 
AND  Respondent,  v.  THE  CENTRAL  PARK, 
NORTH  AND  EAST  RIVER  RAILROAD 
COMPANY,  Defendants  and  Appellants. 

L  CARRIER.— NEGLIGENCE.— PASSENGER  CASE. 

1.    COKTREBTTTORY    NEOLIGENGB    BY    PABSBNOBR,    WHAT     WILL    NOT 
CON8TITUTB  AS  MATTBB  OF  LAW. 

1.  Front  plcUformj  entering  car  hy. 
If  the  car  is  at  rest  or  on  the  point  of  rest  although  some 
motion  remains,  the  getting  on  by  the  front  instead  o(  the 
rear  platform  is  jiot^  as  matter  of  law,  contributory  neglv- 
gence, 
a.  If  the  evidence  leaves  it  uncertain  a»  to  whether  the 
motion  was  not  so  great  as  to  make  it  unsafe  for  a  man 
of  common  prudence  to  get  on  the  car,  the  question 
should  be  wbmitted  to  the  jury, 
%,  Nbgligenob  by  oasbiebs,  bvidbncb  of. 
1.  The  hurrying  up  of  the  horses  while  a  passenger  is  in  the  act  of 
getting  on,  and  before  he  is  fairly  on,  is  evidence  of  negligence 
to  goto  the  jury, 
n.    TRIAL. 

1.   ChABGB  of  THB  JUDGB,    OOZrSTBUOTION  OF. 

t.  The  whole  eharge  must  he  oonsidei*ed  and  applied  to  the  foots  <^ 
the  ease. 
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thus: 
where  there  was  evidence  that  at  the  time  a  passengar 
getting  on  a  car  by  the  front  platform,  the  car  was  at 
or  on  the  point  of  rest,  and  that  the  driver  Invited  tiie 
passenger  to  get  on  by  the  front  platform,  and  the  court 
charged  the  jury  that  they  should  find  for  the  defendant, 
unless  the  proof  showed  that  the  car  was  stopped  or  being 
stopped,  and  further  charged  that  the  front  platform  is  a 
place  of  danger,  and  the  occupation  of  it,  or  an  attempt  to 
get  on  by  it  is  prima  fads  evidence  of  danger,  urUem  the 
passenger  U  invited  90  to  do  by  a  servant  of  the  eompany^ 

Held, 
that  the  qualification  as  to  the  invitation  must  be  con- 
sidered <u  applied  to  the  case  of  a  passenger  attempt- 
ing to  get  on  while  the  car  was  at  rest  or  on  the  point  of 
reet, 
a.  In  this  aspect  the  charge  was  a  more  faoorabU  one 
to  the  carrier  than  he  had  a  right  to  ask  for. 

Before  Oubtis  and  Sedgwick,  JJ. 

Decided  Fdn-vary  9,  1875. 

Apx>eal  from  judgment. 

The  facts  snfficiently  appear  in  the  opinion. 

BrowTiy  JSdll^  &  Yanderpoel^  attorneys,  and  A.  J. 
Vcmderpoel^  of  counsel,  for  appellant. 

Oeorge  Owen^  attorney,  and  John  Grahamy  of 
counsel,  for  respondent. 

By  the  Court.— Sedowiok,  J. — This  action  is  for 
damages  for  injury  to  plaintiff,  by  negligence  of  defen- 
dants. The  jury  assessed  the  damages  at  five  thousand 
eight  hundred  dollars.  The  plaintiff  at  the  time  of  the 
accident  was  eleven  years  old,  and  one  of  his  witnesses 
was  ten  years  old.  They  were  not  incompetent  to  testify, 
and  it  was  tbe  duty  of  the  jury  to  consider  their  testa- 
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mony,  as  they  would  that  of  more  mature  witnesses, 
and  examine  it,  in  view  of  all  the  circumstances  of  age, 
intelligence,  motive,  &c.  The  boys  swore  that  the  car 
was  stopped,  or  being  stopped,  when  the  driver  told 
them  to  jump  on.  The  driver  was  on  the  front  plat- 
form as  they  waited  for  the  car  to  come  up.  The  plain- 
tiff stepped  upon  the  first  step  of  the  platform.  Before 
he  had  reached  the  second  step,  the  driver  hurried  the 
horses.  This  gave  a  sudden  motion  to  the  car,  which 
threw  the  plaintiff  under  the  wheels. 

If  the  car  was  at  rest,  or  on  the  point  of  rest,  although 
some  motion  remained,  there  was  not  so  plain  an  ap- 
pearance of  danger  to  a  person  taking  the  front  plat- 
form that  it  was,  as  a  matter  of  law,  contributory  negli- 
gence not  to  take  the  rear  platform.  If  the  evidence 
left  it  uncertain  whether  the  motion  was  not  so  great 
as  to  make  it  unsafe  for  a  man  of  common  prudence  to 
get  on  the  car,  the  question  might  be  submitted  to  the 
jury.  An  accident  of  the  kind  in  question  was  as 
likely,  if  the  plaintiff  had  taken  the  rear  platform,  al- 
though the  consequences  might  not  have  been  so 
serious.  In  either  case,  it  might  be  properly  assumed 
by  the  passenger,  that  the  driver  would  act  with  com- 
mon prudence,  so  far  as  not  to  start  the  car  until  the 
passenger  was  safely  in  it.  I  therefore  think  that  the 
motion  to  dismiss  the  complaint,  on  the  ground  that  it 
appeared  that  the  plaintiff  was  negligent,  was  correctly 
denied. 

The  hurrying-up  of  the  horses,  before  the  plaintiff 
was  fairly  on  the  car,  was  evidence  of  negligence  on  the 
part  of  the  driver,  which  the  court  was  right  in  sub- 
mitting to  the  jury.  The  court  charged  that  it  was 
negligence  in  plaintiff  to  get  on  the  front  platform, 
without  the  car  stopping,  or  being  stopped,  and  fur- 
ther that  it  was  negligence  contributing  to  the  accident, 
if  the  jury  believed  that  the  car  was  not  stopped,  and 
the  boy  undertook  to  get  on  there. 
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The  defendant's  counsel  requested  the  court  to 
charge  *'  that  the  front  platform  is  a  place  of  danger, 
and  the  occupation  of  the  front  platform,  or  an  attempt 
to  get  on  the  front  platform,  is  prima  fcLcie  endence  of 
negligence  on  the  part  of  the  passengers."  The  court 
80  charged,  adding  ''unless  the  jury  believe  he  was 
invited  on  by  the  servant  of  the  company."  If  this 
was  equivalent  to  the  court  saying  that  the  plaintiff 
would  not  be  guilty  of  contributory  negligence,  when 
the  car  was  moving  at  a  dangerous  rate,  if  the  driver 
asked  or  told  the  plaintiff  to  get  on,  and  was  to  be 
taken  apart  from  the  rest  of  the  charge,  there  would  be 
doubt  as  to  its  correctness.  But  we  should  take  it  as 
part  of  the  charge  to  be  applied  to  the  facts  of  the  case 
on  trial.  The  court  gave  it  as  law  to  the  jury,  that 
they  should  find  for  defendant,  nnless  the  proof  showed 
that  the  car  was  stopped  or  being  stopped,  so  that  the 
part  of  the  charge  under  consideration  must  be  applied 
to  such  a  case,  and  then  the  modification  of  the  court 
was  in  favor  of  the  defendants,  because  it  called  upon 
the  plaintiff  further  to  satisfy  the  jury,  that  the  driver 
invited  him  to  get  on  the  front  platform. 

The  injury  the  boy  received  was  very  painful,  and 
left  him  maimed  for  life.  We  can  not  aflftrmatively 
find  that  the  amount  of  the  verdict  was  extravagant^  or 
more  than  a  compensation  for  the  results  of  the  acci- 
dent. 

Judgment  should  be  aflSrmed,  with  costs. 

Curtis,  J.,  concurred. 
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HENEY  BREWSTER  and  others,  Plaintipps 
and  Respondents,  v.  JAMES  M.  TAYLOR, 
Dependant  and  Appellant. 

L  FRAUDS,  statute  OP.—SALE  OP  GOODS  OP  OVER 
PIPTY  DOLLARS  IN  VALUE. 

ACOKPTANOE,    WHAT    NOT  SUFFICtBNT  TO  SATISFY  THE   STATUTE. 

The  defendant,  desiring  to  purchase  a  wagon  fitted  with  a 
pole,  went  to  the  plaintiffs  establishment,  and  there  saw 
a  wagon  fitted  with  shafts  which  would  suit  him  if  a  pole 
was  fitted  to  it.  The  price  of  the  wagon  as  it  stood  was  four 
hundred  and  seventy-five  dollars.  The  defendant  asked 
how  much  a  pole  would  cost.  Plaintiff  answered  forty 
dollars.  Defendant  said  he  would  not  give  so  much  for  a 
pole,  that  he  had  several  poles,  one  of  which  he  thought 
coald  be  made  to  fit  the  wagon,  and  he  wanted  plaintiff  to 
fit  it  to  the  wagon.  Plaintiff  said  if  it  was  possible  to  do  so 
without  going  to  very  great  expense,  in  fact,  making  almost 
a  new  pole,  he  would,  without  any  extra  expense,  as  far  as 
the  pole  was  concerned.  Plaintiff  sent  for  the  pole  and 
found  that  it  could  not  be  fitted  to  the  wagon,  and  there- 
upon sent  the  wagon  as  it  stood  to  McDonnell's  stable  where 
the  defendant  had  directed  it  to  be  sent.  Defendant  was 
not  consulted  in  relation  to  plaintiff's  decision  that  the  pole 
could  not  be  fitted,  nor  did  it  appear  from  the  evidence  that 
he  had  notice  of  it,  or  consented  to  accept  the  wagon  without 
the  change, 

Held, 

no  aeeeptaruse  of  the  wagon  as  it  stood,  without  having  a 

pole  fitted  to  it. 

Before  Fbbedman,  Curtis,  and  Speir,  JJ 

Decided  February  1,  1876. 


This  is  an  action  to  recover  the  price  of  a  wagon 
alleged,  in  the  complaint,  to  have  been  '*  sold  and  de- 
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liver ed'^^  by  plaintiffs  to  the  defendant  for  the  agreed 
price  of  four  hundred  and  seventy-five  dollars. 

The  answer  denied  the  sale  and  delivery  of  the 
wagon,  and  sets  up  a  special  agreement,  that  the 
plaintiffs,  having  the  wagon  on  hand,  which  was  for 
one  horse  and  tshafts,  and  the  defendant  requiring  a 
wagon  with  a  pole  for  two  horses,  agreed  with  plain- 
tiffs that  they  would  take  a  pole  belonging  to  defend- 
ant, taken  from  another  wagon,  and  fit  it  to  the  wagon 
in  question  for  the  four  hundred  and  seventy-five 
dollars,  and  deliver  it  on  May  19,  1873. 

The  plaintiffs  received  from  the  defendant  said  pole, 
and  undertook  to  fit  the  same  as  they  had  agreed  to 
do,  provided  the  expense  was  not  too  great,  but  failed 
to  fit  the  pole,  and  wrongfully  and  without  authority 
sent  the  wagon  in  the  condition  it  was  in  to  the  stable 
of  one  McDonnell,  in  Forty-first-street,  where  it  was 
destroyed  by  fire  without  any  fault  or  negligence  of 
the  defendant. 

The  contract  was  not  in  writing,  and  no  part  pay- 
ment of  the  price  was  ever  made. 

The  case  was  tried  by  a  judge  and  a  jury,  and  at 
the  conclusion  of  the  plaintiffs'  case  amotion  was  made 
that  the  complaint  be  dismissed  on  the  ground  that  the 
transaction  proved  by  plaintiffs  was  void  by  the 
statute  of  frauds ;  that  the  proof  did  not  show  any 
delivery  of  the  wagon  ;  and  that  no  receipt  or  accept- 
ance of  the  property  had  been  shown. 

The  court  granted  the  motion,  and  directed  a  verdict 
for  the  defendant. 

The  plaintiffs  excepted  to  the  direction,  and  asked 
the  court  to  go  to  the  j  ury  on  the  question  of  accept- 
ance alone,  which  was  denied. 

A  motion  was  subsequently  made  on  the  minutes 
of  the  court  for  a  new  trial,  which  motion  was  granted ; 
and  from  the  order  entered  on  that  motion  this  appeal 
is  taken  by  the  defendant. 
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An  opinion  was  delivered  on  the  motion  for  a  new 
trial  by  the  judge  before  whom  it  was  tried,  which 
was  as  follows : 

MoNELL,  Oh.  J.— At  the  close  of  the  plaintiffs'  evi- 
dence, the  defendant  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  contract  not  being  in  writing, 
and  being  for  the  sale  of  property  exceeding  fifty  dol- 
lars in  value,  was  void. 

But  the  plaintiffs  claimed,  that  the  evidence  showed 
a  sufficient  delivery  and  acceptance  of  the  property, 
to  take  the  case  out  of  the  statute. 

The  Court  held  the  contract  to  be  void  under  the 
statute,  upon  the  broad  ground  that  the  proof  of  ac- 
ceptance was  not  sufficient. 

It  was  assumed,  however,  that  there  was  enough 
proof  of  a  delivery  at  McDonnell' s  stable,  the  place  of 
delivery  designated  by  the  defendant,  and  that  the  evi- 
dence in  regard  to  the  fitting  of  a  pole  to  the  wagon, 
was  so  far  a  separate  matter  as  not  to  affect  the  ques- 
tion ;  and  it  was,  therefore,  further  assumed,  that  the 
evidence  established  a  completed  sale,  accompanied  by 
an  actual  delivery  at  the  place  designated  by 
the  purchaser.  But  as,  in  the  opinion  of  the  Court, 
there  was  not  sufficient  evidence  of  an  acceptance  of 
the  property  by  the  defendant,  the  complaint  was 
dismissed. 

I  am  now  satisfied  that  I  was  in  error  in  the  view  I 
took  of  the  question  at  the  trial. 

It  was  a  completed  sale.  The  parties  had  agreed 
upon  all  the  terms  of  the  sale,  and  nothing  remained 
but  to  send  the  property  to  the  place  designated  by  the 
defendant. 

Except  for  the  question  arising  under  the  statute  of 
frauds,  the  title  to  the  property  passed  to  the  defend- 
ant)  and  it  was  at  his  risk  (Bradley  r).  Wheeler,  4 
BoU.  18  ;  S.  C,  44  N.  Y.  495). 
The  sale  was  completed  and  the  property  was  deliv 
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ered,  and  in  legal  effect,  a  delivery  at  the  place  desig- 
nated was  a  delivery  to  the  defendant  in  person. 

It  is  stated,  generally  {Story  on  SaleSj  §  276),  that 
so  long  as  the  contract  of  sale  is,  by  its  terms,  subject 
to  avoidance  by  either  party  ;  or  so  long  as  either  part^- 
has  a  claim  upon  the  goods,  as  against  the  other ;  or, 
the  purchaser  may  object  to  the  quality  or  quantity, 
&c.,  the  mere  delivery  will  not  make  the  acceptance 
complete.  But  where  none  of  them  exist,  and  the  sale 
is  completed,  and  the  subject-matter  has  come  into  the 
absolute  possession  of  the  purchaser,  or  of  some  person 
authorized  finally  to  receive  it  from  him,  the  acceptance 
is  final,  complete,  and  irrevocable. 

In  Outwater  v.  Dodge  (6  Wend.  897),  the  Court 
say,  it  is  not  indispensable  that  there  should  be  in  all 
cases  an  actual  manual  delivery  and  acceptance.  A 
virtual  delivery  and  acceptance  may,  in  some  instances, 
be  equally  eflfectual,  and  the  acceptance  need  not  be  by 
the  vendee  in  person ;  it  may  be  by  his  agent,  acting 
under  a  general  or  special  authority. 

When  the  defendant,  upon  inspection  of  the  article, 
agreed  to  the  price,  and  said  he  would  take  it,  it  was 
an  acceptance  then  and  there,  and  as  much  so,  as  if 
he  had  then  manually  removed  the  property.  The 
subsequent  delivery  to  the  agent  of  the  defendant,  was 
no  necessary  part  of  the  sale,  and  did  not  affect  the 
previous  acceptance  of  the  property. 

In  Cross  v.  O'Donnell  (44  If.  T.  661),  the  Court 
say,  there  is  nothing  in  the  statute  which  requires  that 
the  acceptance  and  receiving  shall  be  at  the  same  time. 
Either  may  precede  the  other ;  and  after  both  have  con- 
curred, the  contract  becomes  valid.  In  Caulkins  v. 
Hellman  (47  If.  T.  449),  it  is  said  to  be  a  suflScient  ac 
ceptance,  where  the  purchaser  has  inspected  the  goods 
purchased,  and  directed  the  goods  to  be  delivered  to  a 
designated  carrier.    That  was  this  case. 

The  cases  of  Brand  v.   Fetch  (3  Keyes^  409),  and 
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Stone  V.  Browning  (51  iV.  Y.  211),  are  distinguishable. 
In  the  former  it  was  found  to  be  clear  that  the  vendors 
never  did  and  never  intended  to  make  any  delivery  oi 
the  property  in  whole  or  in  part.  And  it  was  held  in 
that  case  that  a  mere  symbolical  delivery,  &c.,  i.  6.,  ot 
a  bill  of  lading,  was  not  enough  to  show  an  acceptance. 
And  in  the  latter  case  the  purchaser,  by  the  terms  of 
the  contract,  was  allowed  a  week  for  examination  of 
the  property  after  delivery.  The  Court  held  it  was  a 
question  for  the  jury  whether  there  had  in  fact  been  an 
acceptance. 

In  either  view,  therefore,  of  an  acceptance  by  the 
authorized  agent  of  the  defendant,  or  of  an  acceptance 
by  himself,  when  the  purchase  was  completed,  there  was 
enough  shown  to  take  the  contract  out  of  the  operation 
of  the  statute,  and  it  was  error  to  dismiss  the  com- 
plaint on  that  ground. 

The  verdict  must  be  set  aside,  and  a  new  trial  or- 
dered, with  costs  to  the  plaintiffs  to  abide  the  event. 

Starr  <6  Buggies,  for  plaintiffs  and  respondents. 

De  Witt  C,  Brown,  for  defendant  and  appellant. 

Bt  the  Court.— Spetb,  J. — ^The  motion  to  dismiss 
the  complaint  was  put  upon  the  ground  that  the  con- 
tract was  void  under  the  statute  of  frauds,  there  being 
no  proof  that  the  defendant  had  accepted  the  wagon, 
and  that  there  was  no  proof  of  delivery. 

The  learned  judge  in  his  opinion  for  granting  a  new 
trial  assumes  that  the  parties  had  agreed  upon  the 
terms  of  sale,  and  nothing  remained  but  to  deliver  the 
property. 

Conceding  that  this  was  the  agreement  in  respect  to 
the  wagon,  I  think  it  can  hardly  be  said  from  the  evi- 
dence in  the  case,  that  the  jury  would  be  warranted  in 
finding  that  the  defendant  agreed  to  accept  the  wagon 
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as  it  was,  with  shafts  for  one  horse,  and  pay  the  four 
hundred  and  seventy-five  dollars. 

It  appears  the  defendant  wished  a  pole  for  the 
wagon  for  two  horses^  and  asked  the  price  of  a  pole, 
and  the  plaintUffs  asked  forty  dollars.  One  of  the 
plaintiffs,  after  having  testified  that  he  sold  the  wagon 
to  the  defendant  at  fonr  hundred  and  seventy-five  dol- 
lars, and  delivered  it,  pursuant  to  the  defendant's  direc- 
tions, at  McDonnell's  stable,  on  cross-examination 
further  testified : 

'*  Q.  What  did  he  (defendant)  say  about  it! 

"A.  He  refused  to  give  that  for  a  wagon -pole. 

' '  Q.  Refused  to  pay  forty  dollars  ? 

'*A.  Yes,  sir. 

'*  Q.  What  did  he  say  about  that  ? 

^^  A.  He  said  he  had  a  pole,  that  he  had  several 
poles,  and  designated  one  especially  that  he  wanted 
us  to  fit  to  this  wagon.  I  told  him  if  it  was  possible  for 
us  to  do  so  without  going  to  very  great  expense,  in 
fact  making  almost  a  new  pole,  we  would  do  so. 

"  Q.  For  the  four  hundred  and  seventy-five  dollars  t 

"  A.  Yes ;  without  extra  expense,  so  far  as  the  pole 
was  concerned. 

"  Q.  Did  he  give  you  an  order,  or  tell  you  where 
to  get  it. 

"A.  He  told  us  where  to  get  it.  We  sent  and  got  it 
to  see  if  it  could  be  made  to  fit  this  wagon  without 
going  to  too  great  an  expense,  and  if  so,  we  agreed  to 
do  it." 

The  plaintiffs  decided  it  could  not  be  fitted  to  the 
wagon.  The  above  took  place  after  the  price  of  the 
wagon  had  been  agreed  upon  by  the  parties.  The  de- 
fendant was  not  consulted  in  relation  to  the  plaintiffs' 
decision  in  not  attaching  the  pole,  nor  does  it  appear 
he  had  notice  of  it,  nor  that  he  consented  to  accept  the 
wagon  without  the  change. 

The  above  statement  and  testimony  fairly  presents 
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all  the  facts  in  the  case  which  bear  upon  the  question 
to  be  determined.  Was  there  such  a  receipt  and  ac- 
ceptance of  the  wagon  by  the  vendee  as  to  pass  the  title, 
or  make  the  vendee  liable  for  the  price  ? 

It  is  to  be  observed  that  the  contract  is  oral,  no  part 
of  the  price  was  paid  by  the  vendee,  and  I  think  the 
learned  judge  applied  to  this  case  the  rule  as  to  de- 
livery, which  would  be  applicable  to  a  valid  written 
contract  of  sale,  which  can  not  apply  to  a  contract 
void  by  the  statute  of  frauds.  In  the  case  of  a  sale  in 
writing,  a  delivery  pursuant  to  the  contract  at  the  place 
agreed  upon  for  delivery  of  the  goods,  in  conformity 
with  the  terms  of  the  contract,  will  pass  the  title  to  the 
vendee  without  any  receipt  or  acceptance  of  the  goods 
by  him.  By  the  statute  of  frauds  there  must  not  only 
be  a  delivery  of  goods  by  the  vendor,  but  a  receipt  and 
acceptance  of  them  by  the  vendee  to  pass  the  title,  and 
this  acceptance  must  be  voluntary  and  unconditional 
(Rapallo,  J.,  Caulkings  v.  Hellman,  47  iT.  T.  449). 

The  plaintiffs  undertook  to  prepare  the  pole  to  the 
wagon,  if  it  could  be  done  without  too  much  expense  ; 
obtained  the  defendant's  pole  for  that  purpose;  and, 
without  consultation  with  him,  made,  as  they  say,  the 
delivery.  No  acceptance  by  the  defendant  is  shown  to 
have  taken  place — ^at  least  no  voluntary  or  uncondi- 
tional acceptance.  It  is  agreed  in  all  the  cases,  in  order 
to  supply  the  place  of  a  written  contract,  some  act  is 
required  on  the  part  of  the  vendee  or  his  agent,  manifest- 
ing an  intention  to  accept  the  goods  as  a  performance  of 
the  contract.  It  is  difficult  to  see  how  the  defendant 
can  be  said  to  have  accepted  the  wagon  which  he  had 
not  seen  or  inspected  after  the  plaintiffs  had  under- 
taken a  conditional  alteration,  the  result  of  which  was 
absolutely  unknown  to  the  defendant. 

The  case  of  Cross  v.  O'Donnell  (44  N.  T.  661),  is 
relied  on  as  an  authority  for  the  proposition  that  a  de- 
livery to  a  designated  carrier  is  sufficient  to  take  the 
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case  out  of  the  statute.  It  holds  only  that  the  receipt 
and  acceptance  need  not  be  simultaneous,  but  that 
they  may  take  place  at  different  times.  Either  may 
precede  the  other ;  and  after  both  have  concurred  the 
contract  becomes  valid. 

This,  as  an  authority,  assumes  that  the  receipt  and 
acceptance  exists  as  an  ascertained  £act,  and  decides 
only  Ihat  they  need  not  occur  at  the  same  time.  The 
question  here  is,  was  there  any  receipt  and  acceptance 
by  the  defendant  t  All  the  case  above  cited  decides  is, 
that  where  the  ven^pr's  contract  is  merely  to  move  the 
goods  to  a  specified  place,  the  moment  this  is  done,  and 
the  purchaser  assumes  charge  thereof,  and  takes 
actual  possession  of  any  portion,  the  statute  of  frauds 
is  satisfied. 

Did  the  defendant  take  any  charge,  or  actual  pos- 
session of  the  wagon  ?  I  think  not.  The  answer  admits 
that  the  plaintiffs  delivered  the  wagon  with  shafts  with- 
oat  defendant's  knowledge  or  authority.  This  is  not 
such  a  delivery  as  should  bind  the  defendant  in  a 
contract  under  the  statute.  Besides,  the  only  witness 
who  testifies  on  the  subject  says,  that  he  had  no  per- 
sonal knowledge  whether  the  wagon  went  to  McDon- 
nell's stable  or  not.  There  is  no  evidence  that  the  de- 
fendant even  saw  the  wagon  at  any  time  after  the 
plaintiffs  undertook  to  fit  the  pole  to  it,  nor  does  it  ap- 
pear that  he  was  told  by  the  plaintiffs,  or  knew  that  it 
was  difficult  or  expensive  so  to  do. 

Gardner,  J.,  says,  ^'  The  language  of  the  statute  is 
unequivocal,  and  demands  the  action  of  both  parties, 
for  acceptance  implies  delivery^  and  there  can  be  no 
complete  delivery  without  acceptance"  (Shindler  c. 
Houston,  1  Ooms.  261).  The  following  cases  are  re- 
ferred to  as  authority  in  this  case :  Stone  v.  Brownings 
51  JV.  T.  211 ;  Cross  v.  O'Donnell,  44  Id.  661 ;  Caulk- 
insi?.  Hellman,  47  Id.  449  ;  Brand  v.  Fotch,  %  Keyes^ 
409  ;  Story  mi  Sales,  %  276^ 


8CHIFFER  V,  PRUDEN.  IQJ 


Statement  of  the  Oaae. 


The  order  appealed  from  should  be  reversed,  with 
costs. 

FssEDKAir  and  Cubtis,  JJ.,  concnrred. 


SAMUEL     SCHIFFER,    Plah^tiff,    v.    THOMAS 

PRUDEN,   Defendant. 

DOWER.    FORFEITURE  OF,  BY  REASON  OF  ADULTERY. 
1.   What  neeesaarp  to  make  adultery  operate  a$  a  forfeiture  in  thU 

1.      A     JUDGMBNT     DIBBOLTINa     THB     MASBIAGB    OOJETTBAOT  by 

reason  of  the  wife's  adultery  is  necessary, 
a.  A  judgment  rendered  in  an  action  of  divorce  a  vinculo 
matrimaniiy  brought  by  the  husband,  adjudging  the 
wife  guilty  of  adultery,  but  also  adjudging  the  husband 
guilty  of  adultery,  and  adjudging  the  plaintiff  not 
entitled  to  a  dissolution  of  the  marriage  contraet  is  bot 

SUITFIOUBNT. 

Before  Fbebdman,  Oubtis,  and  Speib,  JJ. 

Decided  Februofry  1,  1876. 

This  is  a  controversy  submitted,  without  action, 
ander  section  872  of  the  Code. 

An  agreement,  in  writing,  was  made  on  October!, 
1874,  between  the  parties,  by  which  Schiffer  agreed  to 
sell,  and  Pruden  agreed  to  parchase,  a  lot  of  land  in 
the  city  of  New  York,  for  seven  thousand  dollars,  to 
be  paid  in  cash  on  delivery  of  a  proper  deed  to  Pruden, 
containing  a  general  warranty  and  the  usual  covenants 
for  assuring  to  him  the  fee  simple  of  the  premises^ 
free  from  all  incumbrances. 
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ScMffer,  at  the  time  and  place  mentioned  in  the 
agreement,  tendered  to  Pruden  the  requisite  deed,  con- 
taining a  proper  description  of  the  parties  and  premises, 
duly  signed,  sealed,  and  acknowledged,  and  demanded 
of  Pruden  seven  thousand  dollars,  who  refused  to  pay 
and  to  accept  the  deed,  claiming  that  the  premises  wer«' 
not  free  from  incumbrances,  but  were  subject  to  the 
inchoate  right  of  dower  of  Mrs.  Harriet  Dietz,  wife  of 
John  Gt.  Dietz. 

The  lot  had  been  conveyed  to  Schiflfer  by  John  6. 
Dietz,  May  1,  1872,  by  deed  executed  and  acknowl- 
edged by  him  alone,  who  was  then  a  married  man ; 
and  his  wife  Harriet  Dietz,  then  and  still  living,  did  not 
join  with  her  husband  in  the  conveyance  ;  nor  did  she 
then,  or  at  any  time,  execute  or  deliver  to  Schiffer,  or 
to  any  one  else,  any  conveyance  or  release  of  her  right 
of  dower  in  the  premises.  Dietz  at  the  time  owned 
said  lot  in  fee  simple,  subject  to  the  inchoate  right  of 
dower  of  Harriet  Dietz. 

On  March  17,  1873,  John  Gt.  Dietz  commenced  an 
action  in  this  court  against  Harriet  Dietz,  for  a  divorce 
on  the  ground  of  her  adultery,  charging  specific  acta 
She  appeared  in  the  action,  denied  the  adultery  charged, 
and  by  way  of  counter-claim  charged  adultery  against 
John  Gt.  Dietz.  The  action  was  referred  to  a  referee, 
who  reported  that  both  parties  to  the  action  had  been 
guilty  of  adultery  as  charged. 

On  July  1,  1874,  a  judgment  or  decree  was  entered 
in  the  action,  adjudging  and  decreeing  the  report  o1 
the  referee,  so  far  as  the  same  finds  and  reports  that 
Harriet  Dietz  did  commit  adultery,  as  charged  in  the 
complaint,  be  confirmed ;  and  that  the  report  that  John 
G.  Dietz  did  commit  adultery,  as  charged  in  the  counter- 
claim, be  confirmed,  and  that  the  plaintiff  is  not  entitled 
to  the  relief  asked  for  in  his  complaint,  and  that  the 
defendant  is  not  entitled  to  the  relief  asked  for  in  her 
counter  action. 


.• 
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Plamtiff's  points. 


•  Charles  Jcmes^  attorney,  and  of  counsel  for  plaintiflE 
urged  : — I.  Prior  to  the  making  of  the  agreement  and 
the  tender  under  it,  Harriet  Dietz  had  ceased  to  have 
any  right  of  dower,  inchoate  or  otherwise,  in  any  part 
of  the  said  premises. 

(1.)  By  the  statutes  of  this  State  it  is  provided  that 
• '  a  wife  being  a  defendant  in  a  suit  for  a  divorce 
brought  by  her  husband,  and  convicted  of  adultery, 
shall  not  be  entitled  to  dower  in  her  husband's  real  es- 
tate or  any  part  thereof,  nor  to  any  distributive  share 
in  his  personal  estate"  (2  Bez.  Stat.  146,,  §  48;  3 
i(?.  (5thed.),  287,  §  61). 

IL  In  Wait  v.  Wait  (4  N:  T.  95),  at  page  100, 
the  court  in  enumerating  some  of  the  waj^s  in  which 
a  wife  may  be  divested  of  dower,  includes  her  con- 
viction of  adultery  in  a  suit  for  divorce  brought  by 
her  husband,  referring  to  the  provision  of  the  statute 
above  mentioned  (Pitts  v.  Pitts,  62  N.  T.  693).  In 
this  case  the  referee  having  found  that  the  wife  had 
committed  adultery,  but  that  the  husband  had  con- 
doned it,  judgment  was  entered  in  favor  of  the  wife, 
dismissing  the  complaint.  The  court  of  appeals  held 
that  the  adultery  having  been  condoned,  it  was  the 
same  in  eflTect  as  if  she  had  never  been  guilty  of  adul- 
tery, and  that,  therefore,  there  could  not  be  a  convic- 
tion of  adultery.  In  the  opinion,  however,  the  court 
states  the  broad  proposition  that  "a  wife  can  only  be 
barred  of  dower  by  conviction  of  adultery  in  an  action  tbi 
divorce,and  by  the  judgment  of  the  court  in  such  action." 

m.  The  following  provision  in  the  Revised  Stat- 
utes, "  In  case  of  divorce  dissolving  the  marriage  con- 
tract for  the  misconduct  of  the  wife,  she  shall  not  be 
endowed"  (1  Hev.  Stat.,  pt.  2,  ch.  1,  tit.  Ill,  §  8,  741  ; 
3  Id.  (6th  ed.)  32,  §  8),  does  not  affect  this  case.  The 
only  misconduct  for  which  a  divorce  dissolving  themar- 
jiage  contract  in  this  state  can  be  granted  is  adul* 
tery  (2  Bev.  Stat,  144,  §  38  ;  3  Id.  (5tli  ed.)  235,  §  61). 
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It  is  plain  that  the  two  sections  of  the  statute  do  not 
refer  to  exactly  the  same  thing — the  one  provides  that  a 
woman  shall  not  be  endowed  where  she  is  divorced  on 
account  of  her  adultery — the  other  provides  that  a 
woman  shall  not  be  endowed  where,  in  an  action  by  her 
husband  for  divorce,  she  shall  be  convicted  of  adultery, 
irrespective  of  the  question  as  to  whether  her  husband 
is  divorced  from  her  or  not. 

IV.  The  history  of  this  provision  of  the  statute,  as 
traced  through  the  law,  shows  clearly  that  the  con- 
struction which  should  be  put  upon  this  statute  is,  that 
where  the  wife  is  convicted  of  adultery,  irrespective  of 
the  question  of  divorce,  except  that  it  must  be  in  an  ac- 
tion for  divorce,  she  is  barred  of  her  dower  (3  Black 
Com.j  130 ;  4  Kent  Com.y  52.,  13  Edw.  I.,  ch.  »4  ; 
2  GreenL,  294,  §  7 ;  2  Meri.  Laws,  1813,  199,  §  8 ;  2 
Bet).  8tat.j  146,  §  48 ;  3  /^.  (5th  ed.),  237,  §  61 ;  8  He^. 
Stat.  (5th  ed.)  32,  §  8). 


J,  Edgar,  attorney  and  of  counsel,  for  defendant, 
urged  : — I.  At  common  law,  adultery  of  the  wife  did 
not  work  a  forfeiture  of  right  of  dower. 

II.  By  the  statute  of  1787,  adultery  on  the  part  of 
the  wife  worked  a  forfeiture  of  dower,  unless  condoned 
by  the  husband  (1  Reo.  Laws,  58,  §  7). 

III.  But  that  law  was  repealed  by  the  revised 
statutes  in  1830,  and  since  then,  adultery  on  the  part 
of  the  wife  does  not  work  a  forfeiture  of  dower,  unless 
followed  by  a  decree  of  divorce  a  mnculo  (2  Reo.  Slot., 
3rd  ed.,  27,  §  8).  The  statute  (2  Rev.  Stai.,  3rd  ed.,  205, 
§  46j  which  is  almost  a  re-enactment  of  2  Rev.  Laws^ 
199,  §  8,  must  be  construed  to  mean  that,  in  an  ac- 
tion for  divorce,  a  conviction  of  adultery  can  only  be 
by  a  decree  of  divorce.  In  such  an  action,  although 
the  wife  be  found  guilty  of  adultery,  she  can  only  lie 
convicted  of  adultery  by  a  judgment  of  divorce,  and 
not  by  a  judgment  of  dismissal  of  the  action  (See  Re- 
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tdser^s  Notes,  3  Rev.  Stat.  (1st  ed.)  597,  §  8  ;  2  Scrihn&i 
on  Dower^  502 ;  Reynolds  o.  Reynolds,  24  Wend.  193, 
196,  197 ;  Waite  t>.  Waite,  4  OomsL  95, 102  ;  Cooper  v. 
Whitney,  4  Billy  99).  In  the  case  of  Deitz  v.  Deitz,  the 
finding  of  the  wife  guilty  of  adultery  was  not  a  nec- 
essary finding  for  dismissing  the  complaint  of  the  hus- 
band, and  consequently  no  conviction.  It  was  only  a 
necessary  finding  for  the  dismissal  of  her  cross-ac- 
tion. But  the  statute  does  not  provide  that  if  a  wife 
be  convicted  of  adultery  in  an  action  brought  by  her 
for  divorce,  she  shall  not  be  endowed,  &c.  This  statute 
was  never  intended  to  benefit  the  husband  gailty  of  the 
8ame  sin  as  the  wife.  The  old  principle  "  that  he  who 
asks  equity  must  do  equity,"  may  be  considered  to 
cover  this  case.  The  husband  and  wife  may  yet  be  re- 
conciled, and  their  respective  misconduct  condoned,  in 
which  event  no  one  could  claim  that  the  wife  was  not 
endowed  of  the  husband's  real  estate. 

By  the  Court. — Spsib,  J. — ^The  question  presented 
for  consideration,  is  whether  Mrs.  Harriet  Dietz  has  an 
inchoate  right  of  dower  to  the  land  agreed  to  be  con- 
veyed. 

By  our  statute,  which  is  taken  substantially  from 
the  common  law,  "No  act,  deed,  or  conveyance  exe- 
cuted or  performed  by  the  husband,  without  the  assent 
of  his  wife,  evidenced  by  her  acknowledgment  thereof 
in  the  manner  required  by  law  to  pass  the  estate  of 
married  women,  and  no  judgment  or  decree  confessed 
by,  or  recovered  against  him,  and  no  lachps,  default, 
covin,  or  crime  by  the  husband,  shall  prejudice  the 
right  of  the  wife  to  her  dower  or  jointure,  or  preclude 
her  from  the  recovery  thereof,  if  otherwise  entitled 
thereto  "  (Sev.  Stat.  693,  §  16,  Edmonds  ed.). 

.  Dower  is  a  title  inchoate,  and  is  an  interest  which 
attaches  on  the  land  as  soon  as  marriage  and  seizin 
con  !ur.    This  right  is  consummated  upon  the  death  of 
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the  husband.  While  the  husband  lives  the  wife  has 
no  right,  interest,  or  estate  in  the  land,  but  she  has  the 
capacity  to  take  in  the  event  of  her  Borviying  her  hus- 
band,—she  is  dowable.  When  she  becomes  a  widow 
she  is  entitled  to  dower.  Bbonson,  J.,  in  Reynolds  v. 
Reynolds  (24  Wend.  193),  says,  *'It  was  the  widow,  no; 
the  wife,  who  was  provided  for  by  Magna  Charta ''  (9 
Hen.  Oh.  7;  2  Inst  16).  The  relation  of  husband  and  wife 
must  have  existed,  and  it  is  this  relation  which  invests 
the  wife  with  dowable  capacity.  If  there  be  seizin 
during  coverture  the  capacity  to  be  endowed  is  con- 
verted into  what  is  called  an  inchoate  right  of  dower, 
^^  which  attaches  on  the  land  as  soon  as  marriage  and 
seizin  concur"  {4tJSrent.  Com.  60).  Hence  the  statute 
before  cited  enacts,  in  accordance  with  the  common 
law,  that  the  husband  alone  can  not  defeat  his  wife's 
estate  by  any  act  in  the  nature  of  alienation  or  chai^ 
without  the  assent  of  the  wife  given  and  proved  accord- 
ing to  law. 

The  interest  of  the  wife  which  has  thus  attached  by 
the  concurrence  of  marriage  and  seizin, — her  inchoate 
right  of  dower — may  be  barred  or  divested  in  many 
ways,  as  by  her  uniting  with  her  husband  in  the  exe- 
cution of  a  conveyance,  or  by  sale  uader  foreclosure 
of  a  mortgage  for  the  purchase-money,  or  by  con- 
viction of  adultery  in  a  suit  for  divorce  brought  by  her 
husband  (2  Hev.  Stat.  146,  §  48). 

The  question  here  is,  whether  the  wife's  inchoate 
right  of  dower  is  barred  by  a  determination  in  a  suit  in 
which  both  she  and  her  husband  have  been  found  guilty 
of  adultery,  there  being  no  decree  dissolving  the  mar- 
riage relation.  The  facts  in  the  case  present  a  new 
question  in  the  construction  of  the  statutes  relating  to 
the  forfeiture  of  dower. 

The  common  law  gave  to  the  wife  a  right  of  dower 
in  all  lands  of  which  the  husband  was  seized  during 
marriage,  and  the  same  has  by  statute  become  the  law 
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of   this   state   (1   Bev.   Stat.    691.    §    1,  J^im.   Stat. 
at  L.). 

Prior  to  1830,  by  the  statute  of  1787,  adultery  on 
the  part  of  the  wife  worked  a  forfeiture  of  dower, 
unless  condoned  by  the  husband.  By  the  repeal 
of  that  law,  the  mere  fact  of  living  in  adultery  ceased 
to  be  a  bar  to  dower.  A  new  provision  was  made  in 
the  following  words:  "In  case  of  divorce  dissolving 
the  marriage  contract  for  the  miscondtict  of  the  wife, . 
she  shall  not  be  endowed"  (1  JSev.  Stat  JSdm.  Ed. 
692,  §  8).  Under  this  statute  which  relates  to  *'  estates 
in  dower,'*  the  adultery  which  is  doubtless  the  mis- 
conduct referred  to,  is  not  enough  to  disbar.  It  must 
be  followed  by  a  dissolution  of  the  marriage  contract. 

The  argument  of  the  learned  counsel  for  the  plain- 
tiff is  put  upon  the  ground  that  inasmuch  as  the  o^ly 
misconduct  of  the  wife  for  which  a  divorce  dissolving 
the  marriage  contract  in  this  state  can  be  granted,  is 
adultery,  and  as  by  section  48  of  the  statute,  relating 
to  divorces,  which  says  nothing  about  a  divorce  having 
been  decreed,  but  simply  provides,  '*that  whenever, 
in  a  suit  for  divorce  brought  by  her  husband,  the  wife 
shall  be  convicted  of  adultery,  she  shall  not  be  entitled 
to  dower,"  he  claims  it  does  not  follow  that  the  hus- 
band should  obtain  a  decree  of  divorce  in  his  favor  in 
order  to  disbar  his  wife. 

It  appears  to  me  that  the  statute  has  provided  for 
the  case  where  the  fact  of  adultery  has  been  estab- 
lished. By  section  42  of  article  3,  2  Ben.  Stat.  151, 
JSSdm.  Ed.^  it  is  enacted,  ''although  the  fact  of  adultery 
be  established,  the  court  may  deny  a  divorce  in  the 
following  cases,'*  of  which  the  fourth  subdivision  of  this 
section  is  one,  as  follows :  "Where  it  shall  be  proved 
that  the  complainant  has  also  been  guilty  of  adultery 
under  such  circumstances  as  would  have  entitled  the 
defendant,  if  innocent,  to  a  divorce."  This  is  the  case 
at  bar.    The  complainant  was  proven  guilty  of  adultery 
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which  would  have  eDtitled  the  defendant,  had  she  been 
innocent,  to  a  divorce,  and  the  court  must  deny  the 
husband's  divorce. 

The  marriage  relation,  therefore,  continues  to  exist 
between  the  parties,  notwithstanding  both  have  been 
found  guilty  of  adultery,  and  the  wife  is  not  divested 
of  her  inchoate  right  of  dower  to  his  land  (Pitts,  et  aL 
V.  Pitts,  et  al.y  62  -flT.  F.  693 ;  Reynolds  v.  Reynolds, 
24  Wend.  193 ;  Waite  v.  Waite,  4  Corns.  95). 

The  defendant,  Thomas  Pruden,  is  entitled  to  judg- 
ment, with  costs. 

Fbeedmak  and  Cubtis,  JJ.,  concurred. 


SAMUEL  H.  RANDALL,  Plaintiff  and  Respoh- 
DENT,  V.  CHARLES  DUSENBURT,  Tbustkb, 
&o..  Defendant  and  Appellant. 

L  LEBN  ON  TRUST  FUNDS  FOR  SERVICES  RENDERED  TO 
THE  TRUSTEE  ON  HIS  EMPLOYMENT. 
1.  "When  tbustbb  may  contbact  to  givk  a  libn. 
a.  Where  the  trustee  has  no  funds  in  his  hands  and  9&rtio88  am 
necessary  to  be  performed,  either  for  obtaining  posse$9ionj  or 
for  the  preservation  of  the  trust  property^  he  may  enter  into  a 
contract  to  have  the  same  performed,  not  on  his  peiBonal  re- 
sponsibility, but  solely  on  the  faith  and  credit  of  the  tnnt 
property  so  that  payment  thereto  shall  be  contingent  on  sao- 
cess  and  to  be  made  out  of  the  trust  property. 

1.  ExGBFTioN.  This  is  an  exception  to  the  general  nde 
that  a  trustee  eon  not  make  a  contract  with  a  diird  partj 
which  shall  bind  the  estate  or  fund,  and  is  personally  Uails 
for  his  contracts  with  regard  to  the  estate  or  fond. 


k 
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n.  ESTOPPEL. 

1.    PEBBoire   Aornro  undbb  thb  glaik  ob   FBETEXraiS  OF  BEmo 

TRUSIHEBS. 

a.  Having  in  proceedings  instituted  by  them  secured  the  fruiU 
of  the  services  of  one  employed  by  them,  they  are  estopped 
from  Shielding  themselves  against  liability  for  payment  for  8ii€h 
services  out  of  such  fruits,  on  the  ground  that  their  acts  were  ur^ 
lawful  and  void, 

UL  ASSIGNMENT  UNDER  ACT  OP  1860,  {  848. 

!•   VAIilDITT  OF,  ATTACKING  COLLATEBALLY. 

a.  It  can  not  he  so  cUtaeked  on  the  ground  that  it  was  not  aehnowl* 
edged  b^ore  delivery. 

Before  Freedman,  Cubtis  and  Speib,  JJ. 

Decided  February  1,  1875. 

The  action  was  brought  to  recover  three  thousand 
and  fifty  dollars  from  defendant,  as  trustee  of  a  certain 
surplus  fund  under  an  assignment  or  deed  of  trust  from 
one  Selah  Hiler  to  one  George  W.  Haight,  to  which 
defendant  succeeded  as  trustee  on  resignation  of  said 
Haight. 

The  assignment  directed  the  payment  of  said  fund 
to  said  Hiler^s  creditors  *' after  first  paying  all  legal 
expenses  growing  out  of  said  trust."  The  claim  is  for 
professional  services  rendered  by  plaintiff  as  attorney 
and  counsel  to  the  trustees  on  the  faith  and  security  of 
the  fund,  in  collecting  and  securing  against  adverse 
claimants  the  sum  of  seven  thousand  one  hundred  and 
ninety-two  dollars  of  said  fund,  and  to  have  said  three 
thousand  and  fifty  dollars  declared  a  lien  thereon,  and 
for  payment  of  the  claim  and  lien  from  the  fund  prior 
to  all  other  payments. 

Certain  issues  of  fact  were  directed  to  be  submitted 
to  the  jury  which  were  found  in  plaintiff's  favor,  and 
thereafter  the  action  was  again  brought  on  for  final  hear- 
ing under  an  order  of  the  court  at  the  special  equity 
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tenn,  and  jadgment  was  entered  in  favor  of  plaintiff 
atjainst  defendant  for  the  araotint  claimed,  directing- 
payment  from  the  fund  as  claimed  by  the  plaintiff. 

The  case  comes  up  for  review  (upon  case  and  excep- 
tions), on  appeal  by  defendant,  from  the  judgment. 

• 

L.  M.  Northrop^  attorney,  and  Ira  D.  Warren^ 
of  counsel,  for  appellant  urged: — 1.  Haight  was  never 
a  trustee  under  such  assignment.  He  never  had,  as 
trustee  or  otherwise,  any  title  to,  or  interest  in  such 
fund.  The  pretended  assignment  was  absolutely  void 
on  its  face,  for  the  reason  that  it  was  never  acknowl- 
edged before  delivery,  as  required  by  Laws  of  1880, 
ch.  348,  §  1.  The  title  of  this  whole  fund  is  still  in 
Huyler  (Hardman  v.  Bo  wen,  39  N.  Y.  196  ;  Britton  r. 
Lorenz,  45  Id.  55).  "A  trustee  of  a  void  deed  can  not 
claim  a  lien  on  the  fund  for  his  expenses.  It  was  as 
though  no  trust  deed  had  ever  been  made"  (Smith  v 
Dresser,  L.  B.  1  Bq.  251). 

II.  If  Haight  ever  was  a  trustee  under  this  instru- 
ment, Dusenbury  was  not.  A  trustee  can  not  himself 
appoint  a  new  trustee,  though  the  new  trustee  consent 
(Webb  7).  Shaftsbury,  7  Bing.  480 ;  Hubbard  v.  Ray, 
7  Hare,  106  ;  Kennedy  v.  Tumly,  6  Ired.  Eq.  399  ;  1 
Edm.  Stat.  (2  ed.)  682,  §  71).  If  it  be  answered  that 
Dusenbury  acted  as  a  trustee,  and  is,  therefore, 
estopped  from  denying  it,  we  reply  that  these  papers 
were  all  known  to  the  plaintiff,  and  all  Dusenbury  and 
Haight' s  rights  under  them.  A  portion  of  them  he 
drew.  He  knew  all  the  facts,  and  the  maxim  igrtorarUia 
juris  non  excusat  is  not  a  harsh  rule  to  apply  to  a 
lawyer  in  his  own  case.  There  is,  therefore,  no  ques- 
tion of  estoppel  which  will  aid  the  plaintiff. 

III.  The  defendant,  as  trustee,  could  not  bind  the 
trust  estate,  nor  by  any  act  of  his  create  a  lien  on  it  in 
favor  of  a  third  party.  This  question  has  been  so 
often  passed  upon  that  it  may  be  considered  settled 
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(Austin  V.  Monroe,  47  TV.  F.  367 ;  Perrin  v.  Myriok,  41 
Id.  825;  Worrall  t,  Harford,  8  Ves.  4;  Terry  on 
Trusts,  %  907 ;  Hill  on  Trustees,  4  Am.  Ed,  879 ;  Hall 
f).  Laver,  1  Hare,  571  ;  Lightfoot  v.  Kean,  1  Mees.  <fe 
W.  745  ;  Lewin  on  Trusts,  561,  and  cases  cited).  The 
case  of  Noyes  o.  Blakeman  (6  N.  Y.  567),  does  not 
militate  against  this  docrine.  In  that  case  the  attorney 
was  employed  by  the  cestui  que  trust  and  trustee,  the 
trustee  expressly  stipulating  against  any  personal 
liability,  and  both  agreeing  that  it  should  be  paid  out 
of  the  future  income  of  the  estate,  which,  in  fact  be- 
longed to  the  cestui  que  trust.  The  judgment  as  it 
was,  was  affirmed  by  a  divided  court  and  by  only  one 
majority. 

IV.  The  instrament  of  itself  does  not  create  a  lien. 
The  language  is  '*  to  pay  all  legal  and  proper  disburse- 
ments and  expenses  growing  out  of  said  trust."  This, 
the  court  holds,  created  a  first  lien  on  the  trust  fund. 
The  case  of  Worrall  v.  Harford,  before  cited  (8  Yes.  4), 
contained  exactly  such  a  provision,  but  the  court  held 
that  the  attorney  had  no  lien  on  the  fund,  and  could 
look  to  the  trustee  alone  for  his  fees. 


Samuel  H.  Randall,  attorney  and  of  counsel  for 
respondent,  urged: — I.  Defendant  is  estopped  from 
attacking  the  validity  of  his  trust,  or  denying  he  is 
trustee,  or  denying  his  liability  to  discharge  the  duties 
of  his  trust,  the  first  of  which  is  *'  to  pay  all  legal  ex- 
penses growing  out  of  said  trust"  (People  t).  Norton, 
9  N.  T.  176 ;  Hill  on  Trustees  3  Am.  Ed.  %  219 ; 
Oruger  v.  Halliday,  11  Paige,  319 ;  Sprigg  v.  Bank  of 
Mt.  Pleasant,  10  Pet.  257 ;  Welland  Canal  Co.  v. 
Hathaway,  8  Wmd.  480 ;  Dezell  -o.  Odell,  3  Hill,  216). 

II.  The  clause  in  the  trust  deed  providing  for  an 
accounting  between  Hiler  and  his  creditors  named 
therein,  before  payment  of  their  claims  by  trustees, 
did  not  require  any  attorney  who  should  be  employed 
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by  the  trustee  to  secure  or  protect  said  fund  to  first 
account  with  Hiler,  and  get  his  consent  to  the  pay- 
ment of  claim  by  trustee. 

III.  The  plaintiff  held  an  attorney's  lien  on  said 
fund  for  his  services  in  collecting  same,  which  no 
change  of  title  of  trustee  of  said  fund  could  affect  or 
destroy  ;  nor  did  plaintiff  ever  abandon  or  give  up  his 
lien  on  said  fund  for  payment  of  his  services  (Bowling 
Green  Savings  Bank  v.  Todd,  52  If.  7.  489 ;  Fox  v. 
Fox,  24  Row.  Pr.  418). 

IV.  While  a  trustee  may  not  ordinarily  make  a 
contract  with  a  third  party  which  shall  bind  the  es- 
tate or  fund,  and  is  personally  liable  for  his  contract 
with  regard  to  the  estate  or  fund,  yet  an  exception  to 
the  rule  exists  when  the  estate  or  fund  is  in  peiO, 
where  no  funds  exist  for  payment  of  services  to 
secure  or  protect  it,  and  where  the  trustee  makes  the 
couti^ct  in  his  representative  capacity,  and  stipulates 
not  to  be  personally  liable  in  the  premises  (Noyes  «. 
Blakeman,  6  If.  T.  567 ;  Choteau  v.  Suydam,  21  Id. 
180  ;  Ferrin  v.  Myrick,  41  Id.  322  ;  Opinion  of  Fbeed- 
MAK,  J.,  Randall  v.  Dusenbury,  action  No.  2,  special 
term,  November,  1874). 

Bt  the  Coubt.  — Speib,  J. — On  December  7,  1872, 
Selah  Hiler  executed  and  delivered  to  George  W. 
Haight,  an  assignment  to  pay  certain  specified  credit- 
ors of  Hiler^s  named,  in  order  ^"^ first  to  pay  all  legal 
and  proper  disburseinents  and  eccpenses  growing  out 
of  said  trust,''  and  then  provides  for  payments  bf  speci- 
fic amounts  to  various  persons,  naming  each  in  the 
order  of  payments.  Those  several  payments  were  to 
be  made  after  an  accounting  shall  have  been  had  bj 
the  said  respective  parties,  and  the  amount  due  and 
owing  to  said  parties  by  Hiler  agreed  upon^  and  the 
balance  to  be  held  for  Hiler. 

It  clearly  appears  that  the  plaintiff's  employment 


RANDALL  v.  DU8ENBURY.  179 

Opinion  of  the  Court,  by  Spbib,  J. 

was  made  wholly  on  the  faith  and  credit  of  the  fund, 
with  no  compensation  for  services  unless  in  the  event 
of  success  ;  no  money  being  in  the  hands  of  the  trus- 
tees to  pay  for  services,  and  the  defendant  stipulating 
in  no  event  to  be  personally  liable  for  plaintiff's  servi- 
ces. This  arrangement  was  entered  into  with  the  plain 
tiff  by  the  trustee  Haight,  his  successor  the  defendant, 
and  Hiler  acting  as  their  agent. 

The  plaintiff  under,  and  by  virtue  of  such  employ- 
ment,rendered  services  for  the  benefit  of  the  trust,  in 
securing  the  fund  to  the  trustee ;  the  defendant  as 
trustee  accepted  the  benefit  of  the  plaintiff's  services 
and  received  from  the  plaintiff  the  sum  of  seven  thou- 
sand one  hundred  and  ninety-two  dollars  and  seventy- 
five  cents  of  the  surplus  fund,  by  a  check  of  the  city 
chamberlain,  payable  to  the  order  of  defendant  upon 
a  promise  to  pay  to  the  plaintiff  the  amount  of  his  lien 
upon  the  fund.  ^ 

The  learned  judge  has  found  that  the  plaintiff 
under  the  first  provision  of  the  deed  of  trust  has  a  lien 
upon  the  fund,  and  is  entitled  to  be  paid  therefrom  for 
his  services,  as  a  part  ^  *'  of  the  legal  and  proper  dis- 
bursements and  expenses  growing  out  of  the  said 
trust,"  and  prior  to  any  payments  to  be  made  under 
the  remaining  provisions  of  the  deed. 

The  appellant's  counsel  asks  a  reversal  of  the  judg- 
ment upon  three  grounds : 

Mrst.  That  the  assignment  was  void  on  its  face,  for 
the  reason  that  it  was  never  acknowledged  before  de- 
livery, as  required  by  the  statute  of  1860,  and  that  the 
title  to  the  whole  fund  is  still  in  Hiler. 

Second.  Admitting  that  Haight  was  a  trustee,  he  could 
not  himself  appoint  a  new  trustee  even  if  the  latter  con- 
sent. 

Third.  That  the  defendant  as  trustee  could  not 
bind  the  trust  estate,  nor  by  any  act  of  his  create  a 
lien  on  it  in  favor  of  a  third  party. 
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•   I  am  of  the  opinion  that  neither  the  trustee   nor 
his  assignor  can  be  allowed  to  raise  the  objection  on 
either  the  first  or  second  grounds.    There  were   no 
funds   in    the    hands   of    the   defendant  to  pay  for 
services,    no    property   had    passed    to   him    under 
the  deed,  and  he  stipulated  that  in  no  event  would  he 
become  personally  liable.    The  trustee  got  possession 
of  the  trust  estate  solely  through  the  services  of  the 
plaintiff,  upon    a   special   agreement   that   the  fand 
should  be  charged  with  the  disbursements  and  expen- 
ses growing  out  of  the  trust,  and  upon  an  employment 
already  recognized  by  both  Haight  and  Hiler.     The 
omission  to  have  the  assignment  acknowledged  before 
delivery  may  be  irregular  or  erroneous  and  upon  a 
direct  proceeding  by  proper  parties  may  be  set  aside 
or  reversed,  but  its  validity  can  not  be  questioned  in  a 
collateral  action.    These  parties  can  not  be  allowed 
upon  any  principle  of  law  or  justice  (after  having 
secured  the  fruits  of  plaintiff's  services  through  pro- 
ceedings instituted  by  them)  to  shield  themselves  upon 
the  ground  that  their  acts  were  unlawful  and  wholly 
void.    The  defendant,  after  having  obtained  the  prop- 
erty under  the  pretense  of  being  the  trustee  can  not 
be  permitted  to  deny  his  liability  to  account  as  such. 
This  is  an  exception  to  the  general  rule  which  undoubt- 
edly is,  that  a  trustee  can  not  ordinarily  make  a  con- 
tract with  a  third  party  which  shall  bind  the  estate  or 
fund,  and  is  personally  liable  for  his  contracts  with  re- 
gard to  the  estate  or  fund  (People  v.  Norton,  9  iV.  Y, 
176  ;  Noyes  v.  Blakeman,  6  Id.  667).     The  principle  is 
a  familiar  one  that  no  acts  of  the  assignor,  after  the 
assignment  has  been  executed  and  delivered  and  pos- 
session of  the  property  taken  by  the  assignees,  or  any 
omission  on  his  part  can  invalidate  the  assignment. 
This  rule  applies  with  equal  force  to  the  assignees 
(Hardman  v.  Bowen,  39  N.  T.  196,  and  cases  cited). 
The  last  objection  is  also  untenable. 
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It  is  clearly  settled  that  it  is  the  duty  of  the  trustee 
to  use  reasonable  diligence  to  protect  the  trust  estate, 
and  that  under  certain  circumstances  he  will  have  a 
lien  upon  it  for  the  expense  of  such  protection, 
although  not  expressly  provided  for  in  the  instrument 
(treating  the  trust.  In  the  case  at  bar,  the  provision  is 
explicit,  *'to  pay  all  legal  and  proper  disbursements 
and  expenses  growing  out  of  said  trust.'' 

It  has  been  repeatedly  adjudged  in  this  court,  in  the 
late  court  of  chancery,  and  in  the  court  of  appeals,  that  a 
debtor  may  provide  in  his  assignment  for  present  and 
prospective  costs  of  suits  going  on,  and  that  may  be 
bronght,  relating  to  some  of  the  assigned  property,  witli- 
ont  its  invalidating  such  assignment,  by  a  provision  au- 
thorizing the  assignee  to  prosecute  or  defend  all  suits 
which  he  may  deem  necessary  to  the  execution  of  the 
trust. 

These  decisions  are  put  upon  the  ground  that 
although  they  give  to  the  trustee  large  and  extensive 
powers,  which  may  be  liable  to  abuse ;  yet  it  can 
not  be  said  that  they  grant  any  other  or  further  power 
or  authority  than  the  law  would  imply  as  necessary  to 
carry  the  trust  into  execution  (Lentilhon  v.  Moffat,  1 
JSdw.  Ch.  451;  Van  Nest  v.  Yoe,  1  Sand.  Ch.  4; 
Jacobs  i).  Remson,  36  N.  Y.  668 ;  Townsend  v.  Stearns, 
32  Id.  209). 

The  judgment  must  be  affirmed,  with  costs. 


Curtis,  J.,  concurred. 


Fbisedman,  J.  (concurring). — At  the  trial  the 
learned  judge  seems  to  have  had  before  him,  among 
other  things,  not  only  the  findings  of  the  jury  upon  the 
questions  submitted  to  them,  but  also  the  testimony 
upon  which  such  findings  were  based ;  and  his  de- 
cision recites  that  such  findings  were  approved  and 
adopted  by  him.    From  such  testimony  it  appeared 
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that  the  arrangement  made  with  the  plaintiff  as  to  the 
rendition  of  services,  was  assented  to  by  Haight^  Holer, 
and  the  defendant;  that  plaintiffs  employment  was 
made  wholly  on  the  faith  and  credit  of  the  expected 
fund ;  that  his  compensation  depended  npon  his  snc- 
cess ;  that  at  the  time  of  the  making  of  the  arrangement 
there  was  no  money,  or  fand,  or  property,  in  the 
hands  of,  or  nnder  the  control  of,  the  trustee  with  which 
to  pay  the  plaintiff;  that  the  defendant  had  stipulated 
against  a  personal  liability  ;  and  that  the  defendant,  as 
trustee,  received  from  the  plaintiff  the  amount  of  the 
surplus  fund  in  the  shape  of  a  check  of  the  city  cham- 
berlain,upon  his  promise  to  pay  the  plaintiff  the  amount 
of  the  lien  which  plaintiff  claimed  to  have. 

The  judge,  therefore,  might,  and  if  he  had  been  re- 
quested, undoubtedly  would  have  found  these  addi- 
tional facts,  especially  as,  with  the  single  exception  of 
defendant's  promise,  as  to  which  there  was  a  conflict 
of  evidence,  the  existence  of  these  facts  was  not  ques- 
tioned, but  tacitly  conceded  by  all  parties  ;  and  these 
focts,  if  found,  would  have  brought  the  case  directly 
within  the  decision  of  the  court  of  appeals  in  Noyes  v. 
Blakeman,  6  N.  Y.  667. 

That  these  facts  were  not  found,  constitutes  no  sufll- 
cient  reason  for  a  reversal.  Every  reasonable  intend- 
ment on  questions  of  fact  as  well  as  of  law,  is  to  be 
made  in  support  of  the  judgment,  and  the  appellant 
was  bound  to  show  error.    This  he  has  not  done. 

It  has  even  been  held  that  where  a  judgment,  after 
a  trial  by  the  court,  comes  up  for  review  without  any 
findings  of  fact,  nothing  will  be  presumed  against  the 
correctness  of  the  decision,  but  the  presumption  will 
always  be  in  the  favor  of  the  decision  rendered  (Viele, 
et  al.  V.  Troy  &  Boston  R.  R.  Co.,  20  JV,  T.  184 ; 
McKeon  v.  See,  4  Sob.  449,  affirmed,  61  IT.  T.  300). 

I  therefore  concur,  that,  for  the  reasons  stated  by 
my  brother  Speib,  the  judgment  should  be  affirmed. 
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MARGARET  L.  HOFFMAN,  Plaintiff  and  Ap- 
pellant, V.  WILLIAM  E.  TEE  AD  WELL,  De- 
fendant AND  Respondent. 


Belief  in  equity  ly  a  married  iooman  who  seeks  the  eaneeTUUion  of  prom^ 
%S9ory  notes  made  and  endorsed  by  her  for  the  aceommodation  of  her  htts- 
band. 

In  the  case  at  bar,  the  plaintiff,  a  married  woman,  made  and  indorsed 
five  several  promissory  notes  of  five  hundred  dollars  each,  for  the 
accommodation  of  her  husband ;  one  of  which  has  been  collected 
after  judgment,  an  action  commenced  upon  another,  and  separate 
actions  threatened  upon  each  of  the  others.  She  claims  that  she  is 
not  liable  for  the  payment  of  either  of  these  notes,  and  states  suffi- 
cient  reasons  that  would  amount  to  a  valid  defense  to  any  action 
brought  against  her  on  the  same,  and  she  prays  for  equitable 
relief. 

1.  That  her  signature  on  the  notes  be  canceled. 
d.  That  she  be  released  from  all  liability  by  reason  of  her  signa- 
ture upon  them. 

B.  That  defendant  be  enjoined  and  restrained  from  commenc- 
ing or  maintaining  any  action  against  her  on  account  of  said 
notes. 

On  the  demurrer  of  the  defendant  alleging  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  ffeld — 
That  although  the  plaintiff  incurred  no  legal  obligation  by  her  in- 
dorsement, &c.  (Phillips  «.  Wicks,  86  Super.  Ct,  254)  and  has  a 
valid  defense  to  any  action  upon  them,  she  can  not  relieve  herself 
of  the  obligation  in  a  court  of  equity.  She  must  wait  until  she  is 
eommoned  before  a  court  of  law,  when  her  defense  interposed  win 
be  heard,  and  her  legal  rights  declared. 

Under  the  decisions  and  under  the  principles  of  equity,  as  adjudi- 
cated and  understood,  nothing  appears  in  the  facts  of  this  case 
that  will  give  a  court  of  equity  jurisdiction.  The  remedy  of  the 
plaintiff  is  perfect,  and  attainable  in  a  court  of  law,  in  her  answer 
to  any  action  brought  on  these  notes  or  any  one  of  them. 

The  demurrer  sustained. 
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Before  Mokbll,  Ch:  J.,  and  Fbeedman,  J. 

Dedded  March  1,  1876. 

Appeal  from  an  order  sustaining  a  demurrer. 

In  her  complaint  the  plaintiff  alleges  that  she  is  the 
wife  of  Lindley  M.  Hoffman. 

That  under  the  circumstances  hereafter  stated  she 
wrote  her  name  upon  the  back  of  five  several  promis- 
sory notes,  bearing  the  same  date,  and  being  for  the 
same  amount,  but  payable  at  different  times. 

One  of  said  notes  is  as  follows  : — 
"$500.  New  York,  Fehruary  1,  1871. 

"  Twenty-one  months  after  date,  I  promise  to  pay 
to  the  order  of  Mrs.  Margaret  L.  Hoffman  five  hundred 
dollars,  value  received. 

<  Intorwd  Revenue  \  "  M.  L.  HOFFMAW . 

1  Stamp.         f 

-No.        ,  due  Nov.  1-4,  1872." 

Upon  the  back  of  said  note  was  written  **  M.  L. 
Hoffman." 

The  plaintiff  then  alleges  that  she  is  not  engaged 
in  any  business ;  that  her  indorsement  was  at  the  re- 
quest and  for  the  accommodation  of  her  husband,  and 
was  without  consideration ;  that  she  had  no  knowl- 
edge that  hor  husband  intended  to  deliver  the  notes  to 
the  defendant;  that  she  did  not  charge  or  intend  to 
charge  her  separate  estate ;  that  no  benefit  resulted  to 
her  separate  estate;  that  the  defendant  commenced 
an  action  against  her  in  the  marine  court,  in  the  year 
1872,  upon  a  note  for  five  hundred  dollars,  bearing  the 
same  date  as  the  notes  herein  described ;  that  the 
defenses  which  she  had  thereto,  as  set  forth  herein, 
were  not,  through  oversight,  averred  in  her  answer, 
nor  presented  on  the  trial  of  that  action ;  that  judg- 
ment therein  was  recovered  and  affirmed  by  the  court 


HOFFMAN  ff.  TREADWBLL.  185 


Statement  of  the  case. 


of  commoQ  pleas  against  her,  and  that  she  has  paid 
the  same. 

That  the  defendant  has,  since  the  commencement  of 
this  action,  brought  suit  against  her  on  the  note  for  five 
hundred  dollars  fourthly  described  in  the  complaint, 
in  which  suit  she  has  answered  ;  that  that  action  is 
still  pending,  and  has  not  yet  been  reached  for  trial. 

That  the  plaintiff,  before  the  commencement  of  the 
action  by  the  defendant  last  mentioned,  requested  him 
to  commence  one  action  on  all  of  the  five  notes  herein 
described,  and  not  to  bring  separate  actions  on  each 
note ;  but  that  he  declined  so  to  do. 

That  it  is  the  defendant's  purpose  to  bring  separate 
ac'tions  against  her  on  each  of  the  said  five  notes,  at 
intervals  of  time,  so  as  to  increase  the  costs,  and  to  get 
an  advantage,  in  subsequent  actions,  of  the  knowledge 
of  defense  and  evidence  she  sets  up  and  presents  in 
the  earliest  one ;  and  that  he  brings  his  actions  in  the 
marine  court,  in  order  to  prevent  the  actions  from 
going  to  the  court  of  appeals  on  appeal. 

That  the  action  upon  the  first  note  upon  which  judg- 
ment went  against  the  plaintiff,  as  stated  in  section  13 
of  this  complaint,  was  not  tried  upon  the  allegations 
made  in  this  complaint,  nor  upon  the  evidence  which 
plaintiff  is  ready  and  able  to  present  on  the  trial  of 
this  action,  and  that  the  decision  in  that  action  has  no 
bearing  upon  the  cause  of  action  herein  set  forth. 

That  all  of  the  six  notes  herein  set  forth  and  referred 
to,  were  made  in  one  transaction,  at  the  same  time,  of 
uniform  date,  and  for  an  aggregate  sum  of  three  thou- 
sand dollars,  divided  only  into  parcels  in  respect  to  the 
time  at  which  the  several  notes  should  mature. 

The  plaintiff  demanded  judgment  against  the 
defendant : 

1.  That  her  signature  upon  the  said  five  notes,  and 
each  of  them,  be  canceled. 

2.  That  she  may  be  released  and  discharged  from 
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all  liability,  by  reason  of  her  signature  upon  eaid 
notes,  and  each  of  them. 

3.  That  the  defendant  be  enjoined  from  commenc- 
ing or  maintaining  any  action  for  the  enforcement  of 
the  notes  above  set  forth,  or  either  of  them,  against  the 
plain  ti£f,  and  for  such  other  and  further  relief  as  may 
be  just. 

The  defendant  demurred,  alleging  that  the  com- 
plaint did  not  state  facts  sufScient  to  constitute  a  cause 
of  action. 

The  demurrer  was  sustained  at  special  term,  and  the 
plaintiff  appealed. 

Mr.  W.  B.  Martin^  for  appellant. 

Mr.  N.  QtuzckeiibosSy  for  respondent.    • 

By  the  Court.— Monell,  Ch.  J.— Upon  the  facts 
stated  in  the  complaint,  the  plaintiff  incurred  no  legal 
obligation  by  her  indorsement.  Being  a  married 
woman,  and  not  binding  or  intending  to  charge  her 
separate  estate,  and  deriving  no  benefit,  either  directly 
or  indirectly,  from  her  indorsement,  the  plaintiff  can  not 
be  held  responsible  upon  her  contract  (Phillips  v. 
Wicks,  36  Sup'r  Ci.  B.  264). 

It  is  proper,  therefore,  to  assume,  that  she  has  a 
valid  defense  to  any  action  which  may  or  might  be 
brought  against  her  to  recover  upon  the  notes.  But  is 
that,  in  conjunction  with  the  other  facts  stated  in  the 
complaint,  sufficient  to  sustain  the  present  action  ? 

It  is  a  principle  of  equity,  that  where  no  remedy  to 
enforce  a  right  exists  elsewhere,  chancery,  to  prevent 
a  total  failure  of  justice,  will  furnish  the  remedy.  So 
if  the  remedy  at  law  is  doubtful  and  very  difficult,  it 
is  equally  a  principle  of  equity,  that  if  the  remedy  at 
law  is  adequate  and  attainable,  chancery  will  not  en- 
tertain j  urisdiction. 
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The  case  before  us  falls  within  the  latter  principle. 
There  is  no  doubt  that  the  plaintiff  can,  at  law,  avail 
herself  of  her  defenses  to  the  notes ;  and  unless  the 
circumstances  under  which  her  indorsement  was  giy^n, 
and  her  marital  relation,  give  her  some  superior  equity, 
she  must  wait  until  she  is  summoned  before  a  court 
of  law,  before  she  can  relieve  herself  of  her  obligation. 

The  judgment  demanded  is  the  cancelation  of  the 
plaintifiPs  signature,  and  her  discharge  from  liability 
which  is  equivalent  to  a  cancellation  of  the  instrument 
itself,  but  which  is  never  done,  except  where  the 
grounds  upon  which  it  is  sought  is  such,  that  a  court 
of  equity  alone  can  take  cognizance  of  it ;  and  the 
general  principle  applicable  to  all  these  cases  may  be 
included  under  one  common  head  of  equity  jurisdic- 
tion, the  prevention  of  an  injury  that  might  otherwise 
prove  irreparable. 

These  common  heads  are  carefully  collected  in 
McHenry  v.  Hazzard  (46  JV.  Y.  680),  but  the  facts 
stated  in  tlie  complaint  before  us  do  not  bring  this 
case  within  any  of  the  heads  there  collected ;  nor 
can  I  bring  it  under  any  known  head  of  equity  juris- 
diction. 

The  attempt  of  the  plaintiff  is  to  avoid  her  contract, 
on  the  ground  that  she  had  no  legal  capacity  to  make  it. 
She  does  not  allege  any  fraud,  deceit,  misrepresenta- 
tion, duress,  or  oppression,  under  which  she  made  it. 
She  voluntarily  gave  her  signature,  and  probably  knew 
that  it  was  intended  as  a  security  for  her  husband's 
debt,  or  to  enable  him  to  negotiate  the  paper. 

There  is  nothing,  therefore,  that  a  court  of  equity 
can  seize  upon,  to  give  it  jurisdiction. 

In  Geer  v.  Kissam  (3  Bdw.  Ch.  129),  the  court  re- 
fused to  order  the  cancellation  of  a  promissory  note, 
where  it  appeared  there  was  a  defense  at  law.  The 
vice-chancellor  says,  ''  the  note  being  past  due  can  be 
negotiated  no  further  to  the  complainant's  prejudice. 
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It  will  always  be  subject  to  the  same  equity  and  de- 
fense in  the  hands  of  any  subsequent  holder  that  it  is 
now  subject  to. '  It  is  only  when  there  is  danger  that  a 
negotiable  instrument  improperly  obtained,  or  which 
ought  not  to  be  negotiated,  will  get  into  the  hands  of  a 
bona  fide  holder,  without  notice,  and  for  a  valuable  con- 
sideration, to  the  prejudice  of  the  rights  of  the  maker, 
that  this  court  ought  to  interfere  to  restrain  the  negotia- 
tion, and  to  cause  it  to  be  delivered  up." 

In  AUerton  v.  Belden  (49  N.  T.  373),  the  plaintiff, 
an  accommodation  indorser,  sought  the  cancellation  of 
his  signature,  on  the  ground  that  the  note  was  void 
for  usury.  The  complaint  alleged  these  and  other 
reasons  for  equitable  relief,  but  the  court,  on  demurrer, 
held  the  reasons  to  be  insufficient,  and  that  the  remedy 
at  law  was  adequate. 

The  want  of  legal  capacity  to  make  the  contract  in 
question,  by  reason  of  the  marital  relation  of  the  plain- 
tiff, does  not  increase  or  enlarge  her  equity. 

A  married  woman  may,  for  some  purposes,  make  a 
valid  contract.  She  may  do  so  in  respect  to  her 
separate  estate,  and  in  her  separate  trade  or  business. 

So  she  may  become  security  for  another ;  but  the 
intent  to  charge  her  separate  estate  must  appear,  or  the 
consideration  must  move  directly  to  the  benefit  ol 
her  separate  estate  or  business.  Unless  one  or  the 
other  of  these  is  shown,  as  was  early  held  in  Yale  9. 
Dederer  (18  N.  T.  265),  she  incurs  no  liability  upon 
her  contract. 

A  married  woman  being,  therefore,  competent  to 
contract  in  all  cases,  where  she  intends  to  charge  or 
bind  her  separate  estate,  she  can  only  successfully  de- 
fend against  her  contract,  on  the  ground  that  the  in- 
tention to  bind  her  separate  estate,  or  that  she  was 
benefited  by  the  contract,  is  not  shown,  and  such  de- 
fense can  be  alleged  in  an  action  brought  upon  the  con- 
tract to  enforce  its  obligation. 
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It  may  be  desirable  and  convenient  to  end  the  liti- 
gation which  must  ensue  upon  an  attempt  to  collect 
the  notes.  But  it  can  not  be  done  in  the  action  now 
before  us.  A  judgment  was  obtained  upon  one  of  the 
notes  which  the  plaintiff  has  paid  ;  and  she  alleges  a 
suit  now  pending  to  recover  upon  another.  The  re- 
maining notes  must  soon  be  prosecuted,  or  they  will  be 
barred  by  the  statute  of  limitations.  And  as  they  are 
all  due,  separate  actions  would  be  consolidated.  There 
can  not  be  such  a  multiplicity  of  suits  as  would  au- 
thorize a  court  of  equity  to  take  charge  of  the  litigation, 
even  if  that  was  a  ground  for  interference,  and  the 
plaintiff  must  abide  the  time  when  she  can  assert  her 
defense  at  law. 

The  order  sustaining  the  demurrer  must  be  afSrmed, 
with  costs. 


FsKEDHAir,  J.,  concurred. 


BLLEN  GOLDBERG,  Plaiktifb^and  Kespondbnt, 
V.  GEORGE  W.  DOUGHERTY,  Defendant  and 
Appellant. 

Fnadulent  repreBentations,  made  by  one  member  of  a  firm,  which  in- 
duced the  purchase  of  property  from  the  firm,  creates  a  liability 
wholly  disconnected  from  the  liability  of  the  firm,  upon  the  con- 
tract made  with  them.  For  the  fraud  the  member  of  the  firm 
committing  the  same  is  alone  liable  to  the  person  injured. 

The  recovery  of  a  judgment  against  the  firm  (by  the  person  de- 
frauded) upon  the  violation  of  the  contract,  is  no  defense  to  an 
action  against  the  individual  member  of  the  firm  for  the  fraud. 
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The  caases  of  action  are  several,  and  the  obligation  or  liability  in- 
curred by  the  individual  member,  by  his  deceit,  is  an  additional  and 
separate  security  to  the  purchaser  (Morgan  v,  Skidmore,  55  .Bori. 
268). 

Before  Monell,  Ob.  J.,  and  Fbeedhait,  J 

Decided  March  1,  1875. 

Appeal  from  an  order  overruling  a  demnrrer  to  the 
complaint. 

The  complaint  alleged  that  the  defendant,  a  member 
of  the  firm  of  Utley  &  Dougherty,  made  certain  false 
and  fraudulent  representations  to  the  plaintiff  concern- 
ing the  value  of  certain  bonds ;  and  thereby  induced 
plaintiff  to  purchase  of  said  firm  several  of  said  bonds, 
they  giving  to  her  a  written  agreement  to  re-purcbase 
the  same  from  her  at  any  time  within  six  months,  at 
the  price  she  paid  therefor.  It  is  then  alleged  that  an 
action  upon  said  agreement  was  brought,  and  a  judg- 
ment recovered  therein  against  the  said  firms,  but 
which  is  unpaid. 

The  relief  demanded  is  to  recover  damages  for  the 
fraud. 

The  defendant  dem  urred  for  insufficiency.  The  court 
overruled  the  demurrer.    The  defendant  appealed, 

O.  A.  Black  J  f on  the  appellant 

E.  0.  SouthworiAy  for  the  respondent. 

By  the  Court. — Moitell,  Ch.  J. — ^The  case  made 
by  the  facts  stated  in  the  complaint  can  not  be  distin- 
guished from  Morgan  v.  Skidmore  (56  Barb.  2fSS\ 
affirmed  by  the  court  of  appeals  (not  reported).  In 
that  case  the  fraudulent  representations  were  made  by 
an  individual  member  of  a  copartnership  firm,  in  re- 
gard to  the  solvency  of  the  firm,  and  the  sale  was  made 
to  the  firm  in  reliance  upon  the  truth  of  the  represen- 
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tations  of  the  individual  member.  Upon  the  failure  of 
the  tirm  to  pay,  it  was  sued,  and  a  j  adgment  upon  their 
contract  obtained.  The  court  held  that  the  recovery 
of  the  judgment  against  the  firm  upon  its  contract  was 
not  a  defense  to  an  action  against  the  individual  mem- 
ber for  the  deceit.  The  causes  of  action,  they  say,  are 
several,  and  the  guaranty  or  obligation  incurred  by  the 
individual  member  is  an  additional  and  independent 
eecurity  to  the  creditor. 

When  the  defendant  in  this  action  made  the  fraud- 
ulent representations,  he  at  once  became  liable  for  the 
fraud.  And  that  liability  was  in  no  way  aflfected  by 
the  independent  agreement  which  was  the  subject  of 
the  action  against  the  firm. 

The  objection  that  there  was  no  offer  to  make  resti- 
tution by  the  plaintiit  of  the  property  purchased,  is 
inapplicable  to  the  case  made  by  the  complaint.    Ther6 
was  no  disaffirmance  of  a  contract  entered  into  by  the 
defendant.     The  only  contract  was  made  by  the  firm, 
of  which  the  defendant  was  a  member,  and  that  con- 
tract and  its  breach  was  the  cause  of   action   upon 
which  the  judgment  was  obtained.    N  or  did  the  recov- 
ery of  the  judgment  disaffirm  the  sale,  or  affect  any 
liability  which  has  been  incurred  under  it.    The  de- 
fendant stood,  in  a  sense,  as  security,  and  was  liable  in 
the  same  manner  as  if  he  had  guaranteed  the  debt  of  a 
third  person.     In  a  word,  his  liability  was  wholly  dis- 
connected from  the  liability  of  his  firm,  which  sub- 
sisted upon  the  written  agreement  alone.      The  sale 
was  perfected  and  the  bonds  delivered*    Except  for  the 
agreement  to  repurchase,  the  plaintiff  could  have  had 
no  remedy  for  any  loss  against  the  firm.     And  for  the 
fraud  the  defendant  alone  can  be  held. 

The    order   overruling   the   demurrer   should    be 
affirmed,  with  costs. 

Frbedmak,  J.,  concurred. 
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THOMAS  RAE,  Plaintiff  and  Appellant,-  t. 
THE  MAYOR,  &c.,  OP  NEW  YORK,  et  al., 
Defendants  and  Respondents. 

assessments. 

The  act  of  1858  (Session  Laws^  1858,  ch.  888)  authorized  a  judge 
of  the  supreme  court,  at  special  term,  to  vacate  assessments  upon 
the  allegation  and  proof  of  ^^  any  fraud  or  legal  irregularUy'^ 
therein. 

An  amendment  to  this  act,  by  the  act  of  1874,  struck  out  the  words 
*'<?r  legal  irregidaritpj^^  and  substituted  the  words,  *^  or  sub- 
itantial  error,"  and  a  further  amendment  provided  that  ''here- 
after no  suit  or  action  in  the  nature  of  a  bill  in  equity,  or  other- 
wise, shall  be  commenced  for  the  vacation  of  any  assessment  in 
said  city,  or  to  remove  a  cloud  upon  title;  but  the  owuera  of 
property  shall  hereafter  be  confined  to  their  remedies  in  such 
cases  to  the  proceedings  under  the  act  hereby  amended/' 

In  the  case  at  bar  the  plaintiff  seeks  to  restrain,  by  injunction,  the 
sale  of  his  property  by  the  corporation,  and  the  collection  of  the 
assessment  by  any  other  mode  or  process,  thus  invoking  the 
equity  jurisdiction  of  the  court,  for  relief,  instead  of  the  remedies 
provided  in  the  act, 
Heldj  that  such  an  action  can  not  be  maintained.     The  remedies 
under  the  act  are  adequate  to  the  relief  of  the  plaintiff^  and 
should  be  pursued  by  him. 
SUPERIOR  COURT;    ITS  JURISDICTION. 

The  act  of  1874,  is  not  in  conflict  with  the  provision  of  the  consti- 
tution (art.  6  §  12)  which  continued  the  superior  court  with  the 
powers  and  jurisdiction  that  it  held  and  possessed  at  the  time 
of  the  adoption  of  the  constitution. 

The  act  of  1874,  merely  afl'ects  the  remedy  to  be  pursued  by  the 
person  injured. 

The  legislature  has  always,  and  rightfully,  assumed  the  power  to 
change  the  forms  of  proceedings  and  remedies,  and  to  limit  them 
to  certain  tribunals,  and  any  general  law  affecting  the  mode  of 
obtaining  a  remedy,  can  not  be  construed  into  an  infringement  of 
constitutional  jurisdiction  or  power. 
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Hdd^  that  the  amendmeot  of  1874,  \b  a  valid  and  constitutional 
law. 

Before  Monell,  Oh.  J.,  and  Van  Vobst,  J. 

Bedded  March  1,  1875. 

Appeal  from  an  order  dissolving  an  injunction. 

The  action  was  to  obtain  an  injunction  to  restrain 
the  defendants  from  selling  or  leasing  for  a  term  of 
years  certain  real  ^tate  of  the  plaintiff,  for  the  non- 
payment of  an  assessment  for  grading  one  of  the 
avenues  in  the  city,  or  from  otherwise  interfering  with 
the  quiet  possession  and  enjoyment  of  such  real  estate 
by  the  plaintiff. 

The  complaint  alleged  that  an  assessment  for  grad- 
ing the  avenue  was  confirmed,  and  was  thereby  im- 
posed upon  such  real  estate  ;  that  the  said  assessment 
is  apparently  valid,  but  that  the  same  is  in  fact  wholly 
void  by  reason  of  certain  extrinsic  facts,  which  can 
only  be  established  by  other  evidence  than  the  assess- 
ment itself,  namely,  from  the  contract  under  which 
the  work  was  done,  and  the  surveyor's  return  of  such 
work ;  that  the  defendants  threaten  to  sell  said  real 
estate  for  the  non-payment  of  said  assessment. 

It  is  alleged  that  the  assessment  is  illegal,  and  void, 
and  fraudulent  for  the  following  reasons : 

JFlrst  That  there  is  included  in  the  assessment  and 
assessed  upon  the  property  of  the  plaintiff,  with  others, 
the  sum  of  one  hundred  dollars,  alleged  to  have  been 
paid  the  aforesaid  contractors,  for  drain  pipe,  which 
drain  pipe  was  not  called  for  or  authorized  by  the  con- 
tract, and  was  not  otherwise  legally  or  rightfully  furn- 
ished or  authorized. 

Second.  That  there  is  included  in  the  assessment, 
and  assessed  upon  the  property  of  plaintiff,  with  others, 
the  sum  of  nineteen  thousand  and  fifty-three  dollars 

vn.— 18 


194  RAE  f».  MAYOR,  &c.  OF  NEW  YORK. 


• 


Opinion  of  the  Court,  by  Monell,  Oh.  J. 

and  seventy  cents,  as  the  amonnt  alleged  to  have  been 
paid  the  contractor  for  grading  the  street;  that  six  thou^ 
and  six  hundred  and  sixty  six  dollars  and  fifty  cents, 
parcel  of  such  sum  is  in  excess  of  the  contract  price  of 
the  work  of  grading ;  and  that  a  suit  at  law  is  now 
pending,  brought  by  the  said  town  of  Morrisania 
against  the  said  contractor  or  his  sureties,  to  recover 
said  last  mentioned  sum,  on  the  ground  that  the  same 
was  aji  illegal  and  overpayment. 

That  the  reason  the  last  mentioned  sum  is  illegal 
is,  that  the  contract  price  was  at  and  after  the  rate  of 
forty- five  cents  per  cubic  yard  for  grading,  and  the  con- 
tractor was  paid  at  and  after  the  rate  of  seventy  cents 
per  cubic  yard,  making  an  illegal  and  fraudulent  pay-  ' 
ment  of  twenty-five  cents  per  cubic  yard. 

A  preliminary  injunction  was  granted,  with  an  order 
to  show  cause  why  it  should  not  be  continued  during 
the  pendency  of  the  action. 

Upon  the  return  of  the  order  to  show  cause,  the 
injunction  was  dissolved,  and  the  motion  to  continue 
denied. 

The  plaintiff  appealed. 

Johnson  &  Wardy  for  the  appellants,  and  Irving 
Wardy  of  counsel. 

B.  Delafield  Smithy  counsel  to  the  corporation,  for 
the  respondents,  and  WiUiam  Barnes^  of  counsel. 

By  the  Court. — Monell,  Ch.  J. — ^The  court  at 
special  term  is  understood  to  have  held,  that  upon  the 
pleadings  the  plaintiff  had  shown  a  case,  for  the  equit- 
able interposition  of  the  court,  to  restrain  the  sale,  if 
not  prevented  by  the  provisions  of  the  act  of  the  legis- 
lature of  1874  {8es8.  Laws  of  Wl^^  ch.  812),  which  was  . 
in  effect  when  the  action  was  commenced.  But  the 
court  decided  that  such  act  was  a  complete  bar  to  the 
maintenance  of  the  action. 
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It  is  now  insisted,  first :  that '  tho  subject  of  the 
action  is  not  covered  by  or  included  in  the  provisions 
of  the  act ;  or,  second,  if  it  is,  that  the  act  is  void. 

The  act  of  1874  is  mainly  amendatory  of  the  act  of 
1868  {Se^^s.  Laws,  ch.  338),  relating  to  frauds  in  assess- 
ments, which  authorized  a  judge  of  the  supreme  court 
B.t  special  term,  to  vacate  assessments  upon  the  allega- 
tion and  proof  of  "  any  fraud  or  legal  irregularity " 
thereon. 

The  amendment  by  the  act  of  1874,  struck  out  the 
■words  "or  legal  irregularity,''  and  inserted  '*or  svb- 
stantial  error  f*  so  that  the  grounds  for  proceeding 
now  are  **  fraud  or  substantial  error." 

And  a  further  amendment  provided  that  "hereafter 
no  suit  or  action  in  the  nature  of  a  bill  in  equity  or 
otherwise,  shall  be  commenced  for  the  vacation  of  any 
assessment  in  said  city,  or  to  remove  a  cloud  upon 
title  ;  but  the  owners  of  property  shall  hereafter  be 
confined  to  their  remedies  in  such  cases  to  the  proceed- 
ings under  the  act  hereby  amended." 

The  nominal  or  specific  relief  the  plaintiff  seeks  in 
this  action,  is  to  restrain  the  sale  of  his  property  by  the 
corporation,  and  the  collection  of  the  assessment  by 
any  other  mode  or  process ;  and  such  relief,  it  is 
alleged,  is  not  provided  for  by  the  act  of  1858. 

But  to  entitle  the  plaintiff  to  such  relief,  facts  must 
be  established  invalidating  the  assessment;  and  the 
court  must  adjudge  that  some  fraud  or  substantial  er- 
ror has  been  committed,  which  should  and  does  render 
the  assessment  void.  Fraud  is  one  of  the  grounds, 
and  the  plaintiff  has  alleged  it ;  and  he  claims  several 
substantial  errors,  as  other  reasons  for  avoiding  the 
assessment,  and  as  justifying  the  restraint.  These  are 
the  grounds  of  relief  specified  in  the  act  of  1858,  as 
amended,  and  cover  the  case  made  by  the  plaintiff. 

Under  that  act,  the  court  is  empowered  to  order  an 
assessment  to  be  vacated  and  canceled,  which  is  sub- 
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stantially  the  same  relief  as  restraining  a  sale  under  it, 
and  is  founded  upon  the  same  or  similar  allegations  of 
fraud,  or  of  substantial  error. 

It  is  clear,  therefore,  that  the  plaintiff  could  obtain 
as  adequate  relief  under  the  amended  act  of  1858  as  he 
could  by  his  action  in  this  court.  Fraud,  which  is 
one  of  his  grounds  of  attack,  can  be  fully  investigated 
under  that  statute  ;  and  if  found  to  eirist,  will  author- 
ize a  vacation  and  cancelment  of  the  assessment ;  and 
the  words  *' substantial  error"  are  comprehensive,  and 
include  any  objection  which  is  not  merely  an  irre^lar- 
ity,  or  of  a  merely  technical  nature.  And  the  latter 
two  objections  would  fare  no  better  in  a  court  of  equity 
thaA  they  do  under  the  statute. 

The  vacation  and  cancelment  of  an  assessment  is 
all  the  relief  the  owner  of  property  can  desire.  It 
necessarily  restrains  a  sale  or  other  proceeding  for  its 
collection,  and  removes  the  cloud  upon  the  title,  and 
these  are  the  only  results  which  the  plaintiff  claims. 

But  it  is  insisted  that  the  act  of  1874  is  in  conflict 
with  the  provision  of  the  constitution  (art.  6,  §  12) 
which  continued  the  superior  court,  with  its  then 
powers  and  jurisdiction. 

It  will  not  ^e  contended,  I  think,  that  the  legisla- 
ture can  take  from  this  court  any  of  the  jurisdiction 
which  it  possessed  at  the  time  of  the  adoption  of  the 
judiciary  article  of  the  constitution  in  1870.  The  juris- 
diction was  then  so  firmly  fixed,  that  the  court  is 
removed  from  any  interference  by  the  legislature. 

'  By  this  I  must  be  understood  to  mean,  that  the  leg- 
islature is  powerless,  by  any  express  enactment  or  by 
any  indirection,  to  abolish  or  repeal  any  statate  which 
expressly  or  impliedly  confers  a  jurisdiction  upon  this 
court.  Prior  to  the  constitutional  article,  this  court 
had  been  the  creation  of  the  legislature,  and  its  juris- 
diction and  powers  were  conferred  and  regulated  by 
the  legislature.     It  had  no  general  jurisdiction,  and 
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could  exercise  its  functions  as  a  court,  only  within  the 
letter  of  some  statute,  in  which  its  jurisdiction  was 
defined. 

But  with  such  jurisdiction  as  the  legislature  bad 
from  time  to  time  given  to  it,  and  which  existed  on 
lanuary  1,  1870,  it  was  made  a  constitutional  court, 
with  the  **  powers  and  jurisdiction ''  it  then  had,  which 
placed  it  beyond  the  power  of  legislative  interference. 
And  such  I  understand  to  be  the  view  of  the  court  of 
appeals  in  Landers  v.  Staten  Island  R.  R.  Oo.  (14  Abb. 
Pt.  If.  S.  346),  where  they  say  (p.  350) :  *' Whatever 
jurisdiction  those  courts  possessed,  whether  territori- 
ally or  otherwise,  is  by  the  constitution  put  beyond 
legislative  discretion,  that  is,  the  jurisdiction  before 
statutory,  is  now  exercised  under  the  constitution." 

It  is  true  that  this  court,  at  the  adoption  of  the 
constitution,  possessed  suflBcient  equity  jurisdiction, 
previously  given  it  by  statute,  which  would  have 
brought  the  plaintiff's  case  within  its  powers.  And 
except  for  the  act  of  1874,  this  court  could  have  enter- 
tained the  action  and  granted  the  relief  sought. 

If,  therefore,  the  construction  could  be  given  to  the 
act,  of  depriving  the  court  of  a  previously  conferred 
jurisdiction,  it  would  be  open  to  the  constitutional 
objection. 

Bat  I  do  not  understand  such  to  be  a  correct  con- 
struction of  the  act. 

It  merely  affects  the  remedy ;  and  the  legislature 
has  always,  and  rightfully,  assumed  the  power  to 
change  the  forms  of  proceedings,  and  restricting  them 
to  prescribed  tribunals.  But  merely  affecting  the  remedy 
can  not  be  claimed,  except  by  the  merest  indirection, 
to  be  an  interference  with  previously  acquired  jurisdic- 
tions. 

It  was  not  intended,  in  constitutionalizing  this  court, 
to  so  fix  its  jurisdiction  that  the  legislature  coald  not 
change  the  forms  of  procedure,  or  limit  litigation  to 
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certain  other  tribunals.  Hence,  any  general  laws 
affecting  the  mode  of  obtaining  a  remedy,  and  which 
apply  to  all  coarts  of  similar  or  co-ordinate  Jurisdiction, 
can  not,  in  the  sense  intended  by  the  constitution,  be 
construed  into  an  infringement  of  a  constitutional 
power.  Therefore,  any  general  amendments  of  the 
code  of  procedure,  which  changes  the  forms  or  methods 
of  proceedings  in  actions,  or  special  proceedings,  and 
which  are  made  applicable  to  all  the  courts  named  in 
it)  are  within  the  constitutional  power  of  the  legisla- 
ture 

This  court  certainly  can  not  claim  any  greater  ex- 
emption from  legislative  interference  than  the  supreme 
court.  By  the  same  article  of  the  constitution,  it  is 
provided,  that  "  there  shall  be  the  existing  BUpremt 
coutU  with  general  jurisdiction  in  law  and  equity." 
By  that  provision,  that  court  is  as  firmly  fixed  in  its 
law  and  equity  jurisdiction  as  this  or  any  of  the  other 
courts  mentioned  in  the  ariicle ;  and  the  act  in  ques- 
tion as  effectually  deprives  the  supreme  court  of  its 
jurisdiction  in  the  plaintiff's  case,  as,  it  is  contended,  it 
deprives  this  court. 

It  was  not  intended,  by  continuing  the  existing 
courts  with  such  jurisdiction  as  they  then  had,  to 
destroy  or  curtail  th6  power  of  the  legislature  over  the 
forms  of  proceeding,  or  the  remedies  furnished  to 
parties ;  and  any  legislation,  which  has  no  other  effect 
than  to  limit  the  remedy,  is  valid. 

This  question  received  an  indderitaZ  affirmation  by 
the  court  of  appeals  in  Lennon  v.  Mayor,  &c.  (55  N.  T. 
361).  The  objection  was  not  presented  in  that  case  as 
it  is  in  this  ;  but  the  court  had  under  examination  the 
act  of  1872,  which  deprives  any  court  of  power  to 
vacate  an  assessment  for  any  of  the  causes  therein 
enumerated;  and  the  objection  was,  not  that  it  de- 
prived the  court  of  any  of  its  jurisdiction,  but  rather 
that  as  its  effect  was  to  validate  a  past  assessment,  it 
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was  taking  private  property  within  the  constitutional 
inhibition.  The  court,  however,  without  examining 
the  objection  as  thus  presented,  say  that  the  provision 
that  no  assessment  shall  be  vacated,  &c.,  ''deprived 
the  court  of  the  power  to  grant  that  portion  of  the 
relief  demanded  in  the  complaint,  which  was  refused. 
It  was  competent /or  tJce  legislature  to  deprive  the 
courts  of  the  power  to  give  this  relief  and  the  parties 
of  the  benefit  of  this  form  of  remedy.  And  although 
inconyenient  to  an  owner  to  have  an  apparent  lien 
upon  his  land,  yet  he  has  no  such  constilutional  right 
to  the  aid  of  a  court  of  equity  to  remove  such  cloud 
upon  his  titZe^  thai  the  legislature  may  not  deprive 
him  of  thai  particular  remedy. '*^ 

These  remarks  were  made  in  a  case  arising  in  the 
court  of  common  pleas  of  this  city,  a  court  possessing 
the  same  powers  and  jurisdiction  as  this  court;  and 
although  the  question  does  not  seem  to  have  been  very 
fully  examined,  it  must  be  regarded  by  us  as  a  strong 
and  decisive  annunciation  of  the  views  of  the  court 
upon  the  subject  of  legislative  power  over  remedies 
and  modes  of  procedure. 

As  there  is  nothing  in  the  act  which  deprives  this 
court  of  any  of  its  secured  jurisdiciion,  but  its  effect 
being  merely  upon  the  remedy  of  Ihe  plaintiff,  it  must 
be  declared  to  be  a  valid  law.  And  the  court  below  was 
correct  in  holding  that  the  plaintiffs'  suit  can  not  be 
maintained. 

The  order  appealed  from  must  be  affirmed,  with 
costs. 


Yak  Vorst,  J.,  concuired. 


200     AMERICAN  CORRUGATED  IRON  CO.  «.  BI8NER. 

Statement  of  the  Case. 


THE  AMERICAN  CORRUGATED  EBON  COM- 
PANY, Plaintiff,  v.  HENRY  EISNER,  De- 
fendant AND  Appellant,  and  ELIZABETH 
PHELAN,  Executrix,  &o.,  and  JOHN  J. 
O'BRIEN,  Defendants  and  Respondents. 

BUILDING  CONTRACTS.    MECHANIC'S  MEN. 

Any  or  all  of  the  several  provisions  of  a  written  contract  can  be 
waived  by  parol. 

A  party  may  always  surrender  the  benefit  or  advantage  of  a  proTia- 
ion  in  his  favor,  and  parties  may  by  a  new  and  independent  agree- 
ment contract  for  work  or  materials,  other  and  different  from 
such  as  may  be  specified  in  the  original  contract,  and  this  may  be 
done  by  parol.  Where  the  original  contract  provided  for  certain 
certificates  from  the  architect,  &c.,  as  to  the  work  being  done 
and  the  materials  being  famished,  <&c.,  &c.,  agreeably  to  the  con- 
tract, such  provisions  will  not  apply  to  or  affect,  extra  work  done 
in  accordance  with  a  subsequent  parol  agreement,  unless  sncfa 
extra  work  is  made  subject  thereto  by  an  express  agreement. 

The  findings  of  a  referee  upon  conflicting  evidence  should  not  be 
disturbed,  and  especially  so,  when  the  contradictions  are  irrecon- 
cilable, and  one  side  or  the  other  must  be  disregarded. 

His  findings  of  fact,  like  the  verdict  of  a  jury,  will  not  be  distiirbed 
by  an  appellate  court,  unless  unsupported  by,  or  very  clearly 
again  sty  the  weight  of  evidence. 

Before  Monell,  Ch.  J.,  and  Fbeedman,  J. 

Decided  March  1,  1875. 

Appeal  from  a  jndgmeat  entered  upon  the  report  of 
a  referee. 

The  action  was  to  foreclose  a  mechanic' s  lien  on  real 
property  in  this  city. 

Henry  Eisner,  the  appellant,  was  the  owner  of  the 
premises,   and    the    defendants    Phelan,   Foley,   and 


AKERICAN  CORRUGATED  IRON  CO.  t>.  EISNER.      201 

Statement  of  the  Case. 

O'Brien  were  lienors  of  the  same  property,  between 
which  lienors  and  the  owner,  the  contest  arose. 

The  action  being  M  issue  between  the  owner  and 
lienors,  it  was  referred  to  a  referee  to  hear  and  deter- 
mine. 

The  referee  found  as  facts : — 
That  Eisner  was  the  owner  of  the  property. 
That  in  pursuance  of  contracts,  or  directions  made 
or  given  by  Eisner,  O'Brien  performed  certain  work, 
and  furnished  materials  therefor,  in  the  construction 
of  a  building  on  the  premises. 

That  the  work  and  materials  "so  performed  and 
furnished,  the  same  being  all  extra  work^  was  of  the 
value,"  Ac. 

That  in  due  time  O'Brien  duly  filed  a  mechanic's 
lien  on  said  property. 

That  William  Phelan  (now  represented  by  his  ex- 
ecutrix) furnished  stone  to  said  O'Brien,  which  he  used 
in  the  construction  of  said  building,  and  for  which 
said  Phelan  duly  filed  a  mechanic's  lien. 

That  there  remained  due  from  Eisner  to  O'Brien 
under  their  contracts,  the  sum  of  two  thousand  eight 
hundred  and  nineteen  dollars  and  forty- four  cents. 
And  as  conclusions  of  law  : — 
That  for  the  sum  aforesaid,  O'Brien  was  entitled 
to  judgment  against  Eisner ;  and  that  out  of  that  sum 
the  executrix  of  Phelan,  was  entitled  to  be  paid  the 
amount  of  his  lien. 

The  judgment  directed  a  sale  of  the  premises,  and 
the  payment  out  of  the  proceeds  of  the  amounts  due 
to  O'Brien  and  Phelan  respectively. 
From  the  judgment  Eisner  appealed. 
The  contract  between  Eisner  and  O'Brien,  provided 
for  the  payments  to  be  made  by  the  former,  as  fol- 
lows : — 

•*  $1,600,  when  foundation  was  laid;  $1,500,  when 
stable  was  built ;  $2,000,  when  completely  finished ; 
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provided  that  in  each  of  the  said  cases  a  certificate  be 
obtained  by  the  party  of  the  second  part  (O'Brien)  and 
signed  by  the  said  architect,  and  also  a  certificate  of 
the  connty  clerk  that  there  are  no  liens,  attachments  or 
other  incumbrance  On  said  premises  nnder  the  above 
agreement." 

It  was  further  provided  that  **  should  any  dispute 
arise  respecting  the  true  value  of  the  extra  work,  or 
works  omitted,  the  same  shall  be  valued  by  two  com- 
petent persons,  one  employed  by  the  owner  and  the 
other  by  the  contractor,  and  those  two  shall  have  power 
to  name  an  umpire  whose  decision  shall  be  binding  on 
all  parties." 

The  contract  also  contained  the  following : 

**  Should  the  owner  at  any  time  during  the  progress 
of  the  said  building  request  any  alteration,  deviation, 
additions,  or  omissions  from  the  said  contract,  he  siiall 
be  at  liberty  to  do  so,  and  the  same  shall  in  no  way 
effect  or  make  void  the  contract,  but  will  be  added 
or  deducted  from  the  amount  of  the  contract  as  the 
case  may  be,  by  a  fair  and  reasonable  valuation,  but 
nothing  shall  be  allowed  or  considered  as  extra  but 
such  as  shall  be  ordered  by  the  owner,  in  writing,  with 
the  price  to  be  paid  therefor  thereon  written." 

The  referee  upon  the  settlement  of  the  case  made 
the  following  additional  findings  of  fact : 

That  there  has  been  no  demand  proved  for  any 
arbitration. 

That  when  the  defendant  Eisner  ordered  the  extra, 
or  additional  work  mentioned  in  the  referee's  report 
herein,  he  promised  to  O'Brien  to  pay  the  value  of  it, 
and  did  not  tender  any  written  order  for  it,  or  offer  to 
make  such  an  order,  and  that  all  such  extra  or  addi- 
tional work  was  done  by  Eisner's  direction  and  con- 
sent, and  under  his  own  supervision,  and  that  he  has 
not  proved  any  demand  for  any  arbitration  in  relation 
thereto. 
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That  the  total  value  of  the  said  extra  work  was  the 
price  of  two  thousand  nine  hundred  and  seventy 
dollars  and  forty-nine  cents,  and  that  no  part  of  said 
sum  has  been  paid  to  said  O'Brieiw 

And  as  matter  of  law : 

That  the  architect's  and  clerk's  certificates  and 
arbitration  did  not  apply  to  the  extra  work  mentioned 
in  the  foregoing  finding. 

That  the  provisions  in  the  contract  as  to  extra  work 
were  provisions  in  favor  of  Eisner,  and  might  be  waived 
by  him  by  parol  at  any  time,  and  that  the  actions  and 
directions  of  Eisner,  as  to  said  additional  or  extra 
work  and  materials,  constituted  a  perfect  waiver  of  all 
said  provisions. 

The  defendant  Eisner  duly  excepted. 

The  referee  refused  to  find,  that  a  portion  of  the 
work  allowed  for  in  the  report  was  work  done  under 
the  contract  between  O'Brien  and  Eisner,  or  that  there 
was  no  waiver  of  the  contract  on  the  part  of  Eisner. 

But  he  did  find,  that  at  the  time  of  the  commence- 
ment of  the  action  there  were  prior  lienw  npon  the 
premises  for  work  or  materials  upon  saJA  building 
which  were  valid  and  subsisting  liens;  nail  that  no 
certificate  from  the  county  clerk  that  thert^  were  no 
liens,  was  procured  by  O'Brien,  before  the  commence- 
ment of  the  action. 

The  defendant  Eisner  also  excepted  to  tlxa  refusals 
of  the  referee. 

«/.  M.  Smithy  for  appellant. 

jP.  B.  MaUj  for  respondents. 

By  the  Coitbt.— Monell,  Ch.  J. — Without  ex- 
amining at  any  length  the  other  questions  discussed 
by  the  appellant's  counsel,  the  decision  of  the  referee 
may  be  sustained,  if  his  finding  of  fact  that  the  work 
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in  qnestion  was  extra  or  additional  work,  and  that  the 
provisions  in  the  contract  in  respect  to  it  was  waived, 
is  supported  by  the  evidence. 

It  is  quite  clear  that  the  provisions  in  regard  to  the 
architect's  and  clerk' s  certificates,  relate  only  to  the  jjay- 
ments  to  be  made  upon  the  contract  as  therein  specified, 
and  have  no  relation  whatever  to  any  extra  or  addi- 
tional work,  outside  of  the  contract,  which  might  be  or- 
dered by  the  owner.  For  the  protection  and  satisfaction 
of  the  owner,  he  had  a  right  to  insist  that  his  contractor, 
as  a  condition  precedent  to  payment,  should  procure 
the  certificate  of  the  architect,  that  the  work  had  been 
done  in  conformity  with  the  contract  and  specifica- 
tions ;  and  also  the  certificate  of  the  county  clerk,  that 
there  were  no  liens  upon  the  premises  under  the  con- 
tract. But  the  parties  did  not,  in  terms,  require  any 
such  certificates  in  respect  to  any  extra  or  additional 
work  that  might  be  done  ;  and  such  certificates  would, 
probably,  be  wholly  inapplicable  to  that  class  of  work. 
Nevertheless,  the  owner  might  have  made  it  a  part  of 
his  contract  that,  as  a  condition  precedent  to  payment 
for  extra  work,  similar  certificates  should  be  furnished. 
But  he  did  not  do  so,  and  merely  required  that  the 
order  for  extra  work  should  be  in  writing. 

The  referee  was  correct  in  his  conclusion  of  law, 
that  any  or  all  of  these  provisions  could  be  waived  by 
parol.  The  parties  were  not  bound  absolutely,  and  a 
party  may  always  surrender  the  benefit  or  advantage 
of  a  provision  in  his  favor,  if  it  is  voluntarily  done,  and 
there  is  neither  mistake  nor  fraud.  So  parties  may,  by 
a  new  and  independent  agreement,  contract  for  work 
or  materials,  other  or  diflTereut  from  such  as  is  specified 
in  their  contract,  and,  ordinarily,  such  extra  work  will 
not  be  aifected  by  the  covenants  or  stipulations  in  the 
contract.  It,  of  course,  can  be  made  to  be  subject  to 
such  covenants,  by  an  express  agreement  to  that  efiTeot, 
but  the  obligation  can  not  be  implied. 
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The  referee  has  found  that  the  work  which  was  the 
subject  of  the  lieQ  was  extra  or  additional  work  ;  that 
tlie  owner  did  not  tender  or  offer  to  make  a  written 
order  for  it,  bnt  that  it  was  done  by  his  direction  and 
consent,  and  nnder  his  supervision ;  and  that  he  did  not 
demand  an  arbitration  in  respect  to  the  value  of  it. 

Those  findings,  if  correct,  are  conclusive  of  the  right 
of  the  lienors  to  recover. 

The  right  of  the  owner  to  give  a  written  order  for 
the  extra  or  additional  work,  and  to  insist  at  all  times, 
that  without  it  he  should  not  be  liable,  was  a  provision 
in  his  favor.  The  builder  had  no  interest  in  or  right 
over  it,  and  it  is  doubtful  if  he  could  have  insisted 
upon  it.  But  being  wholly  within  the  power  of  the 
owner,  he  could,  and  as  the  referee  has  found,  did 
waive  it ;  and  therefore  he  can  not  now  insist  that  the 
extra  or  additional  work  was  not  ordered  in  the  man- 
ner prescribed  by  the  contract. 

The  provision  in  the  contract  in  respect  to  the  mode 
of  ascertaining  the  T%Iue  of  any  extra  or  additional 
work,  was  for  the  benefit  of  both  parties,  and  either 
could,  probably,  have  insisted  upon  resorting  to  it,  to 
settle  these  differences.  But  the  referee  has  found,  and 
it  is  not  disputed,  that  neither  party  demanded  the 
arbitration,  so  that  neither  can  now  claim  any  advan- 
tage  of  objection  from  it. 

The  evidence  before  the  referee  upon  the  several 
questions, — of  the  character  of  the  work,  the  manner 
in  which  it  was  ordered,  and  the  waiver  under  the  con- 
tract which  upon  his  finding  justify  his  judgment,  was 
contradictory  and  disputed.  On  the  one,  side  the  testi- 
mony of  the  contractor  supported  and  corroborated  by 
two  witnesses;  and  upon  the  other  side,  the  testi- 
mony of  the  appellant  Eisner,  also  supported  and 
corroborated  by  two  witnesses.  There  was  a  direct 
antagonism  in  their  evidence,  and  it  became  a  question 
which  the  referee  would  believe.     He  had  the  witnesses 
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before  him,  lie  saw  them  and  heard  them  testify,  and 
had  such  other  opportunities  as  the  trial  afforded,  ol 
judging  of  the  credit  which  should  be  given  to  the  one 
or  the  other.  Aud  being  satisfied  in  his  own  judgment, 
he  accepted  the  evidence  of  the  contracts  and  dis- 
credited that  of  the  owner. 

It  is  very  clear  that  a  judge  would  not  have  been 
authorized  to  have  taken  the  case  from  a  jury,  if  it  had 
been  before  one,  and  it  follows,  as  equally  clear,  that 
their  verdict  could  not  properly  have  been  disturbed. 

And  the  same  effect  must  be  given  to  the  findings  of 
a  referee  upon  conflicting  evidence,  and  especially  is 
this  so,  when  the  contradictions  are  irreconcilable,  and 
one  side  or  the  other  must  be  discredited. 

A  referee  is  bettelr  able  to  decide  upon  the  credit  of 
witnesses,  than  a  court  sitting  in  banc  can  be  ;  and  it 
is  for  that  reason,  that  upon  appeal  his  findings  of  fact, 
like  the  verdict  of  a  jury,  will  not  be  disturbed,  except 
it  be  unsupported  by,  or  very  clearly  against,  the 
weight  of  the  evidence. 

But  I  am  not  aware  of  any  case  where  ita  determi- 
nation rested  solely  upon  the  credit  of  witnesses,  that 
the  appellate  court  has  interfered  with  the  result 

The  judgment  should  be  affirmed  with  costs. 

Fbbedhan,  J.,  concurred. 
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SETH  W.  HALE,  Plaintiff  and  Appellant,  v. 
THE  OMAHA  NATIONAL  BANK,  Defendant 
AND  Respondent. 

I.     ACTIONS— distinctions  BETWEEN  NOT  ABOLISHED. 
1.  Trespass,  troybr,  asd  special  aotioits  on  the  case. 

1.  There  are  intrinsic  differences  between  special  actions  on  the 
case,  and  trespass  or  trover  which  are  not  abolished  by  the 
code. 
n.     CHATTEL  MORTGAGES. 

1.  Trespass  or  troyer  against  mortqagbb. 

1.  Where  a  mortgagee,  whose  right  to  possession  has  become 
perfected  under  the  mortgage,  obtains  possession  in  a  lawful 
manner,  and  sells  the  property  generally  without  taking  any 
notice  of  a  prior  lien  or  mortgage,  he  is  not  liable  in  trespass  or 
trover  at  the  suit  of  the  mortgagor  or  the  prior  lienee  or  mort- 
gagee, 
m,     EQUITABLE  LIEN. 

1.  When  it  does  not  exist. 
a.  Lessor  or  lessee. 

1.  Where  the  lease,  for  the  purpose  of  giving  a  security  for 
the  rent,  contains  this  clause,  ^*  A  lien  shall  be  fsriven  by  the 
said  lessee  to  the  said  lessor  to  secure  the  payment  there- 
of "  (that  is  of  the  rent)  '^on  all  the  furniture  that  shall  be 
placed  in  said  hotel  by  said  lessee,"  cui  equitable  lien  is  not 
raised, 

2.  Bcnafide  subsequent  incumbrancer, 
a.  Takes  free  of  an  equitable  lien, 

1.  Who  is  bona  fide, 
a.  One  who,  without  notice  of  the  lien,  take&  a  mortgage  to 
secure  a  prior  indebtedness  due  him  by  the  mortgagor,  and 
by  the  mortgage  extends  the  time  of  pa^mentj  is  a  bona  fide 
incumbrancer  for  value. 
IV.    INSTRUMENTS— CONSTRUCTION  OF. 
1.  Subject  clause,  effect  of. 
1.  Where,  by  the  subject  clause,  property  is  transferred,  subject 
only  to  certain  specified  liens, 

there  is  a  strong  inference 

that  all  other  liens  which  may  be  held  by  the  transferor 

*  are  waived. 
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Before  Pbekdman,  Curtis,  and  Speie,  JJ. 

Deeided  March  1,  1875. 

The  action  is  in  trover  to  recover  the  value  of  cer- 
tain household  furniture.  It  was  tried  by  the  court 
without  a  jury,  and  judgment  given  for  the  defendant. 
The  plaintiff  appeals  from  that  judgment. 

The  findings  of  fact  cover  the  case,  and  are  subs  tan* 
tially  as  follows : 

The  firm  of  Cozzens  &  Bettman,  on  June  32,  1867, 
leased  from  the  Credit  Foncier  of  America,  a  hotel,  in 
the  city  of  Omaha,  in  writing.  The  lease  contained 
this  clause  following  the  covenant  to  pay  rent :  *  *  and 
a  lien  to  be  given  by  said  lessees  to  said  lessors,  to  secure 
the  payment  thereof  as  hereinbefore  stipulat.ed,  on  all 
the  furniture  which  shall  be  placed  in  said  hotel  by 
said  lessees." 

On  July  22,  1867,  the  Credit  Foncier  assigned  that 
lease  to  the  plaintiff. 

On  October  14.  1867,  Cozzens  &  Oo.  executed  to  the 
plaintiff*  a  mortgage  on  certain  furniture  which  bad 
been  placed  in  the  hotel  by  them  to  secure  some  six 
thousand  dollars,  five  hundred  dollars  thereof  in  six 
months  from  date,  the  balance  in  one  year. 

On  March  10, 1868,  Cozzens  &  Co.  executed  a  chattel 
mortgage  on  the  same  furniture  to  the  defendant,  to 
secure  five  thousand  nine  hundred  dollars,  in  sixty 
days,  for  which  a  promissory  note  was  then  executed. 

On  April  28,  1868,  the  defendant  brought  replevin 
against  Cozzens  &  Co.  on  their  mortgage  to  recover  the 
furniture,  and  on  July  20,  1868,  obtained  a  judgment 
awarding  it  the  right  of  possession  thereof ;  the  posses- 
sion having  already  been  delivered  by  the  sheriff  under 
mesne  process. 

On  September  24, 1868,  plaintiff  assigned  his  chattel 
mortgage  to  the  defendant,  subject  to  proceedings  in 
bankruptcy  then  pending  against  Cozzens  &  Co. 


HALE  0.  OMAHA  NATIONAL  BANK.  209 

Appellant's  points. 

W^hen  the  defendant  took  its  own  second  mortgage 
from  Gozzens  &  Co.,  it  had  no  knowledge  or  notice  of 
the  lease,  or  of  the  lien  clanse  therein. 

On  November  20,  1888,  the  defendant  sold  the  furni- 
ture under  the  two  mortgages  ;  but  it  does  not  appear 
whether  the  sale  was  in  one  lot  or  in  parcels  to  one  or 
more  purchasers.  At  the  sale  defendant  sold  only  the 
rights  of  Oozzen  &  Co.  and  of  itself  in  the  property, 
and  did  not  sell  any  interest  of  the  plaintiff,  whatever 
that  was.  At  the  sale  the  property  brought  its  full 
value,  ten  thousand  one  hundred  and  seventeen  dollars 
and  eighty-one  cents. 

BeU^  BarUett  and  Wilsofi^  attorneys,  and  Edward 
J.  BarUett^  of  counsel  for  appellant,  urged:— I.  It  is 
submitted  that  the  clause  in  the  lease  of  plaintiff  cre- 
ated an  equitable  lien  on  the  furniture  placed  in  the 
hotel,  as  against  Cozzens  &  Co.,  the  lessees,  and  all 
persons  asserting  a  claim  thereto  under  them,  either 
with  notice  of  the  lien,  or  not  being  bona  fidercLOxt* 
gagees  or  purchasers  in  good  faith  (1  Story  Eq,  Jut. 
§  64  g. ;  4  Bom.  ln%t  n.  3729  ;  1  FoTiblanque  Eq.  b.  1, 
eh.  6,  §  9,  note  ;  49  If.  T.  633  ;  Hathaway  v.  Payne,  34 
Id.  103 ;  Champion  v.  Brown,  6  Johns.  Ch.  398  ;  Grif- 
fith «.  Beecher,  10  Bath.  432 ;  Moore  v.  Barrows,  34 
Id.  173 ;  Smith  ^.  Gage,  41  Id.  60 ;  Merithew  t).  An- 
drews, 44  /d.  200 ;  3  Ret>.  Stat.  5  ed.  199,  §  78  ;  Craig 
?).  Leslie,  3  WkecU.  678 ;  Wright  v.  Wright,  1  Ve$.  409, 
410,  411 ;  Beekley  v.  Newland,  2  P.  Wms.  182 ;  Hob- 
son  V.  Trevor,  Id.  191 ;  Langhton  v.  Horton,  1  Bare, 
549  ;  Case  of  Ship  Warre,  8  Price,  269,  n.  ;  Curtis  t>. 
Auber,  1  Jac.  &  W.  606  ;  Mitchell  v.  Winslow,  2  Slorpj 
689 ;  2  Story  Eq.  Jur.  §  1231,  and  cases  cited ;  Cross 
on  Liens,  ch.  12,  p.  187,  188,  191,  192  ;  Prebble  t>.  Bog- 
hurst,  1  Smarts.  309  ;  Needham  ».  Smith,  4  Buss.  318 ; 
Randall  v.  Willes,  6  Yes.  262,  274-6 ;  Simond  v.  Hib- 

bert  1  Muss.  A  M.  719 ;  Seymour  v.  Canandaigua  & 
vn. — 14 
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Niagara  Falls  R.  R.  Co.,  26  Barb.  284;  Wood  v.  Les- 
tee,  29  Id.  145 ;  Field  v.  Mayor  of  New  York,  2  Seld. 
179  ;  Stover  v.  Eyclesheimer,  3  Keyes^  620  ;  Union 
M'f 'g  Co.  V.  Lounsbury,  41  N.  T.  374  •  Hall  v.  City  of 
Buffalo,  1  Keyes,  199 ;  Story  Eq.  Jur.  §§  1040,  1040  B, 
1055 ;  Matter  of  Howe,  1  Paige,  129 ;  White  v.  Car- 
penter, 2  Id.  266 ;  Finch  7).  Earl  of  Winchelsea,  1  P. 
Wms.  282 ;  Burn  v.  Burn,  3  Ves.  Jun.  576 ;  Delaire  z. 
Keenan,  3  Dess.  [&  C]  74 ;  Foster  t).  Foust,  2  Serg.  <t 
JZ.  11 ;  2  i/^ad.  Ciri^.  in  Eq.  [  TFAife  <fe  Tudor  Fourth 
Eng.  Ed,  1872]  772;  Wellsbey  v.  Wellsbey,  4  Mylne 
&  C.  561 ;  Metcalf  «.  Archbishop  of  York,  1  Id.  647 ; 
Lyde  id.  Myner,  4  iSm.  504 ;  Tooke  n.  Hastings,  2 
yern.  9). 

II.  It  is  submitted  that  the  defendant  is  not  a  horui 
fide  mortgagee  under  either  of  the  chattel  mortgages  on 
the  furniture  in  the  hotel.  Judge  Allen  remarks  in 
Weaver  z.  Barden  (49 N.  J.  293) :  "It  is  generally  ad- 
mitted that  the  mere  existence  of  a  precedent  debt  is 
not  a  suflScient  consideration  to  support  a  convej'ance 
as  against  prior  equities  but  in  some  States  it  is  held 
that  when  made  in  absolute  payment  and  satisfaction 
of  an  antecedent  debt,  the  purchase  will  be  regarded 
as  a  purchase  for  value.  But  that  is  not  the  rule  in 
this  State  (Dikerson  v.  Tillinghast,  4  Paige,  215)." 
(Coddington  u.  Bay,  20  Johns.  637 ;  Van  Heusen  r>. 
Eadclifl,  17  N.  T.  583 ;  Stalker  t>.  McDonald,  6  Hill, 
93 ;  Young  v.  Lee,  12  N.  T.  651 ;  Farrington  z.  Frank- 
fort Bank,  24  Barb.  554,  and  cases  cited ;  Boyd  v. 
Cummings,  17  iV^.  T.  101 ;  Essex  County  Bank  v.  Rus- 
sell, 29  Id.  673 ;  Brown  v.  Leavitt,  31  Id.  113 ;  Cary 
V.  White,  52  Id.  138 ;  Bank  of  New  York  v.  Vander- 
vorst,  32  Id.  553  ;  Payn  v.  Cutler,  13  Wend.  605  ;  Crys- 
ler  V.  Renois,  43  iV.  T.  209 ;  Lawrence  v.  Clark,  36  Id. 
128  ;  United  States  v.  Hodge,  6  How.  U.  8.  279  ;  Bangs 
z.  Strong,  10  Paige,  11,  citing  several  cases  at  page 
16;  Neimceweiz  z.  Gahn,  3  Paige^  614,  affirmed  11 


HALE  «.  OMAHA  NATIONAL  BANK.  211 

Appellant's  points. 

Wend.  312 ;  1  Parsons  on  Notes  &  Bills,  224  ;  Wood  v. 
Robinson,  22  N.  T.  564 ;  Atlantic  Nat.  Bank  v.  Frank- 
lin, 65  Id.  288 ;  Bell  v.  Banks,  d  M.  <&  O.  258  ;  El  wood 
V.  Diefendorf,  5  Barb.  398 ;  Piatt  v.  Coman,  37  N.  Y. 
440;  Mech.  &  F.  Bank  of  Albany  d.  Wixon,  42  Id. 
438 ;  Jennison  v.  Stafltord,  1  Oush.  168 ;  Howell  v. 
Jones,  1  CM.  cfe  22.  97;  Fellows  v.  Prentiss,- 3  Denio, 
512;  Ayrault  v.  McQueen,  32  Barb.  305  ;  Card  well  v. 
Hicks,  37  Id.  458 ;  Traders  B'k  of  Rochester  v.  Brad- 
ner,  43  Id.  379 ;  Mickles  v.  Colvin,  4  Id.  304 ;  Park 
Bank  v.  Watson,  42  HT.  T.  490 ;  Brown  v.  Leavitt,  31 
Id.  113 ;  Chrysler  v.  Renois,  43  Id.  2C9 ;  Boyd  v.  Cum- 
mings,  17  Id.  101). 

}II.  The  sale  by  plaintiff  to  defendant  of  Ms  first 
w^ortgage  on  the  furnit^tre  did  not  in  any  way  pre- 
judice his  rights  under  the  lien  of  the  lease.  The 
learned  jadge  at  Special  Term  thus  comments  on  this 
clause  :  **  The  assignment  was  made  subject  only  to  the 
proceedings  then  pending  in  bankruptcy  against  the 
mortgagors,  such  single  exception  would  appear  to  ex- 
clude auy  other  claim."  It  is  submitted,  with  all  re- 
spect, that  this  clause  in  the  assignment  will  bear  no 
soch  construction.  Here  was  a  party  selling  a  mort- 
gage and  covenanting  that  the  whole  amount  was  due. 
The  mortgagors  were  in  bankruptcy,  and,  for  aught  he 
knew,  had  been  discharged  from  all  their  debts.  He, 
therefore,  very  properly  draws  his  covenant  subject  to 
the  proceeding  in  bankrupty.  It  is  submitted  that  it 
is  never  the  case  to  recite  prior  liens  in  assignments  of 
younger  ones,  and  the  covenant  as  to  whole  amount 
being  due  would  be  true  if  there  were  a  dozen  prior  ex- 
isting liens  not  referred  to  and  belonging  to  the  as- 
signor. 

IV.  Cozzens  &  Co.  became  in  equity,  under  the  law 
of  constructive  or  implied  trusts,  the  trustees  of  the 
plaintiff,  and  were,as  such,the  custodians  of  the  fiaid 
furniture,  subject  to  the  equitable  lien  of  the  plaintiff 
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for  unpaid  rent;  and  all  persons  receiving  title  to  said 
property,  with  actual  notice  of  said  lien,  although  pay- 
ing a  valuable  consideration  therefor,  or  without  actual 
notice  of  said  lien  if  received  to  secure  an  antecedent 
indebtedness,  or  without  parting  with  present  value, 
took  the  same  from  said  trustees  subject  to  said  equit 
able  lien,  and  said  takers  are  construed  in  equity  to 
be  themselves  trustees,   and    liable  as  such   to    the 
same  extent  as  the  trustees  from  whom  they  took  it 
(Perrp  on  Trusts,  2d  Ed.  §§  217,  232,  241,  828 ;  MTack- 
reth  V.  Symmons,  15   Ves.   329 ;    Same  case,  1  L^ead, 
Cas,   in  Eq.,   336;    Lemon  v.  Whitley,  4  Rus.  423; 
Chapman  v.  Tanner,  1  Vern.  267 ;  Blackburn  ??.  G-rey- 
son,  1  Brown  Oh.   428 ;  Burgess  «•   Wheat,  1   Eden, 
211 ;  8tory  Eq.  Jur.   §  1217 ;  Sugden  on    Vendor s, 
[8th  Am.  Ed.],  note  K.  margin,   page  680 ;    Perry  on 
Trusts,  2d  Ed.  §§  67,  82,  122,  217,  241,  843  ;  Currie    v. 
White,  45  N.  T.  821 ;  Pye  v.  George,  1  P.  Wms.  128  ; 
Man  sell  v.  Mansell,  2  P.  Wm,  678 ;  Kennedy  v.  Baly, 
1  ScTiol.  and  Lef.  355  ;  Crofton  v.  Ormbsy,  2  Id.  583 ; 
Murray  v.    Ballon,   1  Jh.    Oh.   566;    Van  Allen  j>. 
American  Nat'l.  Bank,  52,  N.  Y.  1,  and  case  cited  ; 
Perry  on  Trusts,  §  843;  Denton  «.  Davies,  18  Yesey, 
504 ;  Oliver  v.  Piatt,  3  Hoid.  J7.  /ft  333 ;  Freeman  t?. 
Cook,  6  Ired.  Eq.  N.  0.  379 ;  Roberts  v.  Mansfield,  38 
Geor.  458  ;  Norman  /?.  Cunningham,  5  Or  at.  [Fa.]  72  ; 
Flagg  V.  Mann,  3  Sumn.  U.  S.  84 ;  Howkins  v.  How- 
kins,   1  Drewry  &S.1^\  Hill  on  Trustees,  522).    The 
Supreme  Court  of  the  Tnited  States  in  1871,  in  the  case 
of  Kitchen  v.  Bedford  (11  Wallace  413)  went  so  far  as 
to  hold  the  trnstee,  and  those  claiming  under  him, 
liable  in  trover  at  the  suit  of  the  cestui  que  i/rust. 

V.  The  holder  of  an  equitable  lien  has  his  remedy 
against  all  parties  who  interfere  with  or  defeat  the 
same,  having  notice  thereof,  or  standing  in  the  position 
of  mere  volunteers  under  the  party  creating  the  lien 
(Goulet  z.  AsSeler,  22  N.  T.  225 ;  Hull  v.  Camley,  1 
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S:er7i.  501 ;  17  N.  T.  202  ;  Mannings.  Monahan,  28itf. 
685  ;  Hathway  t;.  Brayman,  42  Id.  322,  7  Term  R.  9). 

VI.  The  diBposition  of  this  case  in  the  court  of  ap- 
pr^als  did  not  leave  it  res  adjrcdicata  under  the  opiuion 
of  the  general  term  as  to  the  first  cause  of  action  set 
forth  in  the  complaint,  as  was  claimed  by  defendant 
at  the  trial.     (1.)  The  court  of  appeals  did  not  pass  on 
the  first  cause  of  action ;  they  were  acting  under  the 
familiar  rule  that  when  the  demurrer  is  geneial  it  mast 
be  entirely  sustained  or  fall  together  (Peabody  v.  Wash. 
Mnt.  Ins.  Co.,  20  Baih.  342 ;  Cooper  v.  Classon,  1  Code 
R.  N.  8.  347  ;  People  v.  Mayor,  17  How.  Pr.  57 ;  Wait 
Ferguson,  14  Ahb.  Pr.  379).    A  defendant,  where  the 
complaint  contains  several  causes  of  action,  is  at  lib- 
erty to  interpose  a  separate  demurrer  to  each  cause, 
and  if  he  fails  to  do  so,  the  court  will  overrule  the  de- 
murrer on  finding  one  good  cause  of  action  without 
looking  further  (Butler  ®.  Wood,  10  How.  Pr.  222 ; 
Martin  v.  Mattison,  8  Abb.  Pr.  3  ;   Harrison  v.  Hogg,  2 
Yesey  Jun.  323 ;  Jones  v.  Frost,  3  Mod.  1 ;  1  Barb. 
Ch.   Pr,  107 ;  Code,  §  145 ;  Jaquea  v.  Morris,  2  E.  D, 
Smith,  639 ;  Sheldon  v.  Hoy,  11  How.  Pr.  11 ;  Roeder 
7>.  Ormsby,  22  Id.  270).     If  a  complaint  charges  a  con- 
version of  money  of  the  plaintiff  by  the  defendant,  and 
claims  damages,  and  the  evidence  fails  to  show  a  con- 
version, if  it  appears  that  the  d^^fendant  has  received 
the  money  in  question  to  the  plaintiffs  use,  the  plain- 
tiff may  under  the  code  recover  as  for  money  received 
(Gordon  v.  Hostetter,  37  N.   T.  99 ;  Byxbie  v.  Wood, 
84  Id.  607 ;  Wright  v.  Hooker,  10  Id.  61 ;  Cobb  7). 
Dows,  10  Id.  335  ;  Eldridge  v.  Adams,  54  Barb.  417 ; 
Colton  V.  Jones,  7  Robt  164). 

E.  R.  Meade^  attorney,  and  Wheeler  H.  PecJcham, 
of  counsel  for  respondent,  urged  : — I.  Conceding,  for 
the  argument,  that  plaintiff  had  legal  title,  instead  of  a 
covenant  for  a  lien,  under  his  lease — ^yet  he  can  not  re 
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cover.  It  is  well  settled  that  the  seizure  and  sale  of 
chattels  under  a  junior  encumbrance  is  no  wrong  to 
the  holder  of  a  prior  lien,  though  the  prior  lien  be  a 
full  mortgage  (Hull  v.  Carnly,  17  If.  T,  202 ;  Gonlet 
V.  Asseler,  22  Id.  225  ;  Manning  v.  Monaghan,  23  Id. 
646,  where  in  the  opinion,  Judge  Comstock  reasserts  the 
principles  of  his  dissenting  opinion  in  Goulet  v.  Asse- 
ler; Manning  v.  Monaghan,  28  If.  Y.  585,  which 
again  overrules  the  principles  of  Judge  Comstock  ; 
Hathaway  v.  Bray  man,  42  If.  Y,  322  ;  Trust  w.  Pierson, 
1  mU.  292). 

n.  Defendant  took  its  second  mortgage  without 
notice  of  plaintiflPs  equitable  claim  under  the  lease^ 
and  having  given  time  and  some  money  as  consid- 
eration for  said  second  mortgage,  became  a  bona 
fide  holder  for  value,  and  held  in  priority  to  plaintiff's 
claim  under  the  lease.  As  to  value,  Bank  of  Sandusky 
e.  Scoville  (24  Wmd.  114,  116) ;  Traders'  Bank  of 
Eochester  v.  Bradner  (43  Barh.  379),  cited  and  ap- 
proved 42  N.  Y.  438.  As  to  priority,  Taylor  v.  Bald- 
win (10  Barh.  627). 

III.  The  assignment  by  plaintiff  to  defendant  of 
plaintiff's  mortgage,  gave  defendant  a  right  prior  to 
that  of  plaintiff  under  the  lease,  (a.)  Before  that  as- 
signment plaintiff  had  two  rights  with  respect  to  this 
property.  (1.)  A  complete  legal  right  under  the  mort- 
gage. Default  had  been  made  in  its  condition,  and  tbe 
title  of  the  plaintiff  had  become  absolute  at  law.  He 
could  have  maintained  trespass  or  replevin.  (2.)  An 
inchoate  or  equitable  right  under  the  lease.  To  perfect 
it  would  have  required  the  execution  by  Cozzens  &  Co. 
of  the  lien  covenanted  to  be  made,  or  the  decree 
of  a  court  on  bill  filed.  (6.)  Were  either  course 
adopted,  the  effect  would  have  been  to  make  the  lien, 
given  in  pursuance  of  the  clause  in  the  lease,  a  lien 
subsequent  to  that  of  the  original  mortgage,  because 
subsequent  in  point  of  time.    To  make  it  a  first  liea 
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would  have  required  a  special  clause  in  the  new  lien, 
contract,  or  decree.  While  these  two  rights  were  in 
plaintiff's  own  hands,  they  had  an  equal  equity  ;  but 
one  only  had  a  legal  character.  He  then  transfers  hils 
legal  lien,  which  has  also  an  equal  equity.  That  act 
ij;ave  his  transferee  priority  ;  for  where  the  equities  are 
equal,  the  legal  title  will  prevail  (1  Story  JSq.  §  642). 

IV.  The  assignment  by  plaintiff  to  defendant  of  the 
mortgage,  subject  only  to  certain  bankruptcy  proceed- 
ings, is  a  virtual  covenant  that  it  is  a  first  lien — 
^^^  Bxpressio  unius^^'  &c. 

V.  The  decision  by  the  court  of  appeals  does  not 
touch  the  case  as  now  presented. 

V  I.  Plaintiff  cites  a  number  of  cases  of  the  enforce- 
ment of  equitable  liens.  Such  cases  go  merely  to  the 
point  that  such  a  bill  may  be  filed  against  the  coven- 
antor, and  any  person  holding  under  him  and  having 
the  property,  to  enforce  the  lien  against  the  property. 
Wellesly  n.  Wellesly  (4  MyL  &  C.  561),  Wood  v. 
Lester  (29  Barb.  145),  Seymour  v.  Canada  &  Niagara 
Palls  R.  R.  (25  Id.  284),  are  good  illustrations  of  the 
cases  cited.  No  case  can  be  found  where  an  action  for 
damages  has  been  maintained  against  one  for  enforc- 
ing his  legal  rights  against  property  on  which  another 
had  even  a  prior  equitable  lien. 

By  the  Coubt. — Speir,  J. — The  complaint  is  in 
substance  the  same  as  a  declaration  in  trover,  under 
the  former  system  of  pleading. 

Although  the  code  has  abolished  all  distinctions 
between  the  mere  forms  of  action,  and  every  action  is 
now  in  form  a  special  action  on  the  case,  yet  in  their 
nature  they  are  essentially  dissimilar,  marked  by  in- 
trinsic differences  which  no  law  can  abolish.  In  tres- 
pass and  trover,  before  the  code,  the  plaintiff  recovered, 
if  he  recovered  at  all,  upon  the  ground  that  he  was  the 
owner  of  the  property  in  controversy.    The  measure  of 


216  HALE  V.  OMAHA  NATIONAL  BANK. 

Opinion  of  the  Court,  by  Sfbib,  J. 

*  I  ■  ■  111  I  I  ^^^^^— »^ 

damages,  therefore,  io  all  sacb  cases,  was  the  value  of 
the  property  taken  or  converted.  I  think  the  case,  as 
now  presented  by  the  evidence  and  findings  of  the 
learned  judge  who  tried  it,  was  •  properly  decided  by 
him  The  defendant's  proceedings  were  simply  to 
enforce  its  own  right  against  the  mortgagors.  By  the 
sale,  under  the  chattel  mortgage,  the  defendant  sold 
only  the  rights  of  Cozzens  &  Co.,  and  of  itself  in  the 
property,  and  did  not  sell  the  plaintiflTs  interest,  if  any 
he  had  therein. 

The  following  positions  respecting  actions  of  this 
character  are  perfectly  well  established : 

First.  That  a  mortgagor  of  chattels  remaining 
in  possession  before  default,  under  a  clause  entitling 
him  to  such  possession,  has  an  interest  in  the  property 
which  is  the  subject  of  levy  and  sale  on  execution 
against  such  mortgagor. 

Second.  That  although  the  interest  which  passed  to 
the  purchaser  at  such  sale  is  only  such  an  interest  as 
the  morgagor  had,  yet  parties  promoting  the  sale  are 
not  trespassers  if  the  sale  is  in  general  terms,  without 
any  notice  being  taken  of  the  existence  of  the  mort- 
gage. So  far  as  this  case  is  concerned,  I  think  it  is 
covered  by  these  propositions  (Hathaway  v.  Brayman, 
42  N.  T.  322 ;  Hull  v.  Carnley,  17  Id.  202 ;  Goulet  t>. 
Asseler,  22  Id.  225  ;  .Fairbanks  o.  Phelps,  22  Pick.  536). 

The  defendant  removed  the  property  covered  by  its 
mortgage  from  the  premises,  and  while  the  property  was 
in  its  possession,  under  its  mortgage,  the  plaintiff,  on 
September  24,  1868,  assigned  to  the  defendant,  in  con- 
sideration of  the  sum  paid  by  it,  the  mortgage  which 
had  been  executed  to  him  by  Cozzens  &  Co.  on  Octo- 
ber 14, 1867.  The  defendant  retained  possession  of  the 
property  under  both  mortgages, until  November  20, 1868, 
when  they  sold  it  at  public  auction.  The  sale  was  made 
under  both  m(>rt^ages,noti^e  of  time  and  place  of  sale  be- 
ing published  for  thirty  days  in  the  Omaha  newspapers. 
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The  defendant  had  taken  possession  of  the  chattels 
under  its  mortgage,  on  April  28,  1868,  in  an  action 
against  the  lessees  to  recover  snch  possession,  and  in 
8ucli  action  it  was  adjudged  that  the  defendant,  as 
mortgagee,  was  entitled  to  snch  possession.  The  sale 
was  therefore  lawful,  because  it  was  under  a  decree  of 
the  court,  and  no  right  or  interest  of  the  plaintiff  was 
sold. 

The  plaintiff's  counsel  here  interposes  the  objection 
that,  at  the  time  the  hotel  was  furnished,  which  by 
the  tindings  appears  to  have  been  on  or  about  July  25, 
1867,  the  equitable  lien  attached,  which  was  prior  to 
the  execution  of  the  chattel  mortgages.  I  think  the 
answer  to  the  position  is  that,  strictly  speaking,  no 
lien  had  attached  at  any  time  during  the  proceedings 
complained  of. 

*'The  elementary  rule  in  the  interpretation  of  an 
agreement,  where  the  terms  are  not  ambigious  or  uncer- 
tain, excludes  all  evidence  of  the  language  employed 
by  the  parties  in  making  the  contract,  other  than  is  set 
dovni  in  the  writing  itself.*'  The  lessees,  after  coven- 
anting to  pay  the  rent,  as  it  shnll  become  due,  add,  "a 
lien  shall  be  given  by  the  said  lessees  to  the  said  lessor 
to  secure  the  payment  thereof  on  all  the  furniture  that 
shall  be  placed  in  said  hotel  by  said  lessees." 

It  is  plain  the  parties  contemplated  some  further 
and  other  act  to  perfect  the  security.  Tiie  lease  and 
agreement  import  a  covenant  to  create  a  lien  upon  the 
property  by  a  proper  ini?trument,  when  it  shall  have 
been  put  upon  the  premises  by  the  lessees.  As  soon 
as  the  lessees  had  furnished  the  hotel  and  placed  the 
furniture  therein,  the  lessor  could  have  required  of 
them  security  in  proper  form  upon  the  furniture,  and 
had  they  refusei,  upon  request,  to  give  the  lien  agreed 
upon,  a  specific  performance  would  have  been  de- 
creed. 

No  proper  instrument  was  at  any  tims  executed  by 
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the  parties  to  perfect  the  lien,  nor  was  any  specific 
performance  decreed  or  instituted  for  that  purpose. 

The  defendant,  by  taking  its  second  mortgage  with- 
out notice  of  plaintiff 's  inchoate  equitable  claim  under 
the  lease  on  the  furniture  and  chattels,  to  secure  the 
payment  of  the  sum  of  five  thousand  nine  hundred  dol- 
lars, theretofore  loaned  to  the  lessees,  then  doe  and 
owing,  the  payment  of  which  by  its  terms  was  extended 
sixty  days,  containing  a  covenant  that  the  bank  might 
take  possession  of  the  property  at  its  election  any  time, 
became  a  honaflde  holder  for  value  and  held  in  priority 
to  plaintiff's  claim  under  the  lease. 

The  decision  of  the  Court  of  Appeals  (Hale  v.  Bank 
of  Omaha,  49  N.  T.  626)  does  not  affect  the  case  as 
now  presented.  The  defendant  demurred  to  the  com- 
plaint, which  contained  two  counts.  The  demurrer  was 
general,  and  there  being  two  distinct  and  separate 
counts,  it  was  overruled,  the  court  reversing  the 
judgment  on  the  ground  that  the  second  count  was  good. 
The  learned  judge,  however,  has  put  a  construction 
upon  the  true  character  of  the  lien  contained  in  the 
clause  in  the  lease,  and  is  authority  on   that  question. 

The  fact  has  been  found  by  the  court  below,  that 
before  the  defendant  took  its  mortgage  on  the  10th  of 
March,  1868,  it  had  no  knowledge  of  the  provisions  in 
the  lease  in  plaintiff's  favor  in  respect  of  the  lien  to  be 
given  by  the  lessees.  An  examination  of  the  testi- 
mony on  that  subject  justifies  the  fact  as  found. 

The  assignment  of  the  mortgage  to  the  defendant 
does  not  import  that  the  same  was  made  subject  to  any 
lien  in  plaintiff's  favor,  and  being  made  sabject  only  to 
certain  bankrupt  proceedings  is  a  strong  inference  tbat 
the  lien  claimed  was  waived,  and  that  the  mortgage 
assigned  was  a  first  lien. 
The  judgment  must  be  affirmed,  with  costs. 

Fbbbdman  and  Cubtis,  JJ.,  concurred. 
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MABY  C.  PORTER,  Exectjteix,  &c.  «.  ELEAZEB 

TARMLY.  . 

t    ATTORNEY  AND  CLIENT. 

1.  AOBBEMKITT  AS  TO  00MFEN8ATI0H — ^YALIDnT  OF. 

1.  An  agreemeDt  to  pay  a  certain  fixed  sum  is  now  valid; 

so  also  is 
an  agreement  making  either  any  compensation,  or  the  amonnt 
of  it,  contingent  on  success  in  the  action. 
a.  Duty  of  the  court  to  recognize  and  enforce, 

1.  It  is  its  duty  to  recognize  and  enforce  such  agreements 
when  there  is  no  charge  of  great  hardship,  extortion, 
or  fraad. 

2.  POWEB  OF  COURT  ON  SUHMABY    PROCEEDINOS  TO  OOMFBL  PAY- 
MENT BY  ATTORNEY  TO  HIS  CLIENT. 

1.  The  facts  thut  the  taxable  costs  now  belong  to  the  party,  and 
that  the  attorney  and  client  may  now  enter  into  agreements 
as  to  compensation,  such  as  above  stated,  does  not  abridge  or 
affect  the  power  formerly  exercised  by  the  court, 

a.  If  the  attorney  claims  under  a  specific  agreement,  and 

the  client  disputes  the  existence  of  the  agreement,  the 

court  has  power  to  try  that  qu£8tion  of  fact^   either  on 

afSdavits  or  the  oral  examination  of  witnesses  before  it, 

or  through  the  medium  of  a  reference. 

1.  Such  a  disposition  of  the  disputed  question  of  fact 

does  not  conflict  with  the  constitutional  provision  as 

to  triaU  hy  jury, 

2.  The  exercise  of  the  power  does  ^ot  depend  on  the  insolvency 
of  the  attorney,  nor  on  the  question  as  to  whether  his  reten- 
tion of  the  money,  or  his  claim  thereto,  is  fraudulent  or  in 
bad  faith. 

Before  Monell,  Ch.  J.,  and  Fbeedhan,  J. 

Bedded  AprU  S,  1875. 

Appeal  by  plaintiff  s  attorney,  from  an  order  made 
in  a  summary  proceeding  institated  by  her  against 
Mm. 
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The  motion  at  the  special  term  was  made  by  Mrs. 
Mary  C.  Porter,  the  plaintiff  in  the  action,  for  an  order 
requring  Randolph  W.  Townsend,  her  attorney  in  the 
action,  to  pay  to  her  certain  moneys  collected  and  re- 
ceived by  him,  as  ejjch  attorney,  upon  the  judgment 
recovered  by  her  in  the  action,  or  to  show  cause  why 
an  attachment  should  not  issue  against  him. 

The  plaintiff  in  her  affidavit  alleged  the  retaining  of 
Mr.  Townsend  as  her  attorney ;  the  recovery  of  judg- 
ment in  the  action,  and  the  receipt  by  bim  of  the  total 
amount  thereof,  namely  thirty-one  thousand  nine  hun- 
dred and  sixty-three  dollars  and  eighty  one  cents,  and 
that  thereupon  he  acknowledged  satisfaction  of  the 
judgment. 

The  amount  received  included  some  two  thousand 
two  hundred  and  fifty  dollars  taxed  costs  and  extra 
allowances. 

Out  of  the  sum  recovered,  Mr.  Townsend  paid  the 
plaintiff  the  sum  of  sixteen  thousand  six  hundred  and 
eighty  dollars  and  twenty-two  cents,  leaving  a  balance 
of  fifteen  thousand  two  hundred  and  eighty-three  dol- 
lars and  fifty-nine  cents,  to  be  accounted  for  by  him. 
Out  of  this  sum,  the  plaintiff  in  her  moving  papers, 
offered  to  allow  to  Mr.  Townsend,  for  his  costs  and 
counsel  fees,  the  sum  of  four  thousand  and  seventy- 
four  dollars  and  twenty-two  cents. 

On  the  part  of  Mr.  Townsend,  he  read  the  affidavit 
of  Linson  D.  Fredericks,  who  stated  that  the  action 
was  originally  brought  by  Giles  W.  Porter,  and  that 
he  (Fredericks)  was  retained  by  James  L.  Porter,  a  son 
of  plaintiff  and  acting  as  his  agent,  to  act  as  the  attorney 
of  record.  That  said  James  L.  Porter  informed  the 
deponent  that  his  father  would  not  advance  any  money 
or  pay  any  costs  or  counsel  fees  in  the  prosecution  of 
the  action,  should  he  be  unsuccessrul  therein,  and  it 
was  thereupon  finally  agreed  between  the  said  James 
L.  Porter  and  the  deponent,  that  if  he,  deponent,  would 
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prosecute  the  action  and  sncceed  in  collecting  any 
money  therein,  that  the  deponent  should  have  and  re- 
tain one-half  of  the  amount  so  collected,  together  with 
all  the  costs  awarded  to  the  plaintiff ;  and  if  the  de- 
ponent was  unsuccessful  in  the  action,  he  was  not  to 
be  paid  anything  for  his  services.    That  said  Freder-  * 
icks  employed  Mr.  Dyett  (Mr.  Townsend's  partner)  as 
counsel,  informing  him  of  the  agreement  with  Porter. 
Subsequently,  Mr.  Fredericks  agreed  to  pay  to  Mr. 
Dyett,  for  his  services  in  the  event  of  a  recovery  in  the 
action,  the  sum  of  five  thousand  dollars,  which  agree- 
ment said  James  L.  Porter  assented  to.    It  was  there- 
upon agreed  that   said  Dyett' s    law  firm  should  be 
substituted  as  attorneys  of  record  in  the  action  ;  that 
said  Fredericks  should  continue  to  aid  in  the  prosecu- 
tion of  the  action,  and  the  taxable  costs  should  be  di- 
vided ;  but  his  lien  for  compensation  under  said  agree 
ment  should  not  be  impaired  or  prejudiced  by  the 
substitution.    James  L.  Porter  was  informed  of  this, 
and  assented  to  the  substitution. 

Mr.  Townsend  was  thereupon  substituted  as  the  at- 
torney of  record. 

The  existence  of  any  such  agreement  as  to  compen- 
sation, as  alleged  by  Mr.  Townsend,  was  denied  by  the 
plaintiff; 

The  original  plaintiff,  Giles  W.  Porter,  having  died, 
the  action  was  continued  in  the  name  of  his  executrix. 
After  Mr.  Townsend  had  collected  the  judgment, 
Fredericks  gave  him  notice,  claiming  a  lien  on  the 
money,  and  forbidding  his  paying  over  the  same. 
And  subsequently  Fredericks  assigned  to  Mr.  Town- 
send's  firm  his  claim  against  the  plaintiff. 

Upon  the  return  of  the  order  to  show  cause,  it  was 
objected  on  the  part  of  Mr.  Townsend,  that  as  he 
claimed  compensation  under  the  special  agreement 
made  with  Fredericks,  the  claim  under  which  had  been 
assigned  to  him,  the  court  could  not  entertain  a  sum- 
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mary  application  to  compel  the  attorney  to   pay  the 
money,  and  that  the  only  remedy  was  by  action. 

The  court,  however,  overruled  the  objection,  enter- 
tained the  motion,  and  sent  it  to  a  referee  to  ascertain 
and  report  the  value  of  the  professional  services  reu- 
'  dered  by  Mr.  Townsend  and  his  law  firm,  in  thp 
action  ;  and  also  whether  any  and  what  agreement  of 
any  kind  was  made  between  Fredericks,  and  the  original 
plaintiff,  or  James  L.  Porter,  as  his  agent,  as  to  the 
rate  or  amount  of  the  compensation  of  said  Fredericks 
for  his  services  as  plaintiff's  attorney  in  the  action. 

Mr.  Townsend  objected  to  the  reference,  and  also 
objected  before  the  referee,  claiming  that  he  was  en- 
titled to  a  trial  by  jury  of  the  disputed  question  of  fact, 
but  the  objections  were  overruled. 

The  referee  found  as  a  fact  that  no  such  agreement 
was  made.  And  after  ascertaining  the  value  of  the  ser- 
vices of  Mr.  To wnvsend'  s  firm,  the  court  made  a  n  order  di- 
recting Mr.  Townsend  to  pay  the  difference  between 
snch  value,  and  th(5  sum  remaining  in  his  hands,  to  the 
plaintiff.  Mr.  Townsend  excepted  to  the  report  of  the 
referen,  and  upon  the  motion  to  confirm  it  again,  and 
further,  objected  that  the  court  had  no  power  to  try  the 
question  upon  a  motion. 

Mr.  Townsend  appealed  from  the  order. 

JB.  TF.  Townsend^  appellant,  in  pro.  per.  and  A.  R 
Dyett,  with  A.  J.  Vanderpoel,  of  counsel,  urged  on 
the  questions  discussed  and  decided  by  the  court:— 
I. — Where  as  in  this  case  the  attorney's  claim  to  the 
money  is  made  in  good  faith,  the  court  has  no  such 
power  or  jurisdiction  over  him  ;  but  the  client's  onlj 
remedy  is  by  action,  and  the  attorney  has  an  absolute 
right  to  a  trial  of  his  claim  by  a  court  and  jury.  No 
case  exists  in  which  the  court  on  a  summary  applica- 
tion, before  or  since  the  code,  ever  claimed  the  power  to 
pass  on  the  question  of  the  amount  of  counsel  fees.    Id 
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the  ft*w  cases  where  it  has  exercised  such  a  power,  it 
has  done  so  without  objection,  and  the  question  of  the 
court's  power  to  do  so  was  not  raised.     But  the  courts 
both  in  England  and  America,  on  summary  applica- 
tions against  the  attorneys,  have  constantly  ord^jl'ed  a 
reference  to  the  clerk  to  tax  their  costs.     This  was  the 
clerk's  duty.     The  attorney  could  not  recover  his  costs 
without  a  taxation,  and  that  taxation  was  conclusive  as 
to  items.     And  if  there  was  a  taxation  the  client  could 
not   dispute  items  before  the   jury    (12   Johns.  315; 
23  Wendell^  458).     Consequently  the  client  must  show 
some  defense  to  the  entire  bill  of  costs — e.  g.^  negligence. 
The  amount  of  the  costs  was  not  before  the  constitution  re- 
ferred to, or  tried  by  a  court  and  jury  (Shepherd  v,  Steele, 
43  N.  r.  52 ;  1  Sarcoid,  689,  569).     The  only  questions 
they  could  try  were  the  questions  of  retainer  and  that 
of  negligence  or  some  other  defense  to  the  whole  bill. 
No  such  questions  ever  were  tried  by  the  court  on  any 
summary  application  against  the  attorney.      But   if 
the    questions,    which  in    this  case  were  summarily 
tried,  can  be  so  tried,  why  may  not  the  question  of 
negligence  which  often  is  necessarily  involved  in  the 
question  of  quantum  meruit  f    The  code  has  made  a 
radical  change  in  the  relation  of  attorney  and  client,  as 
to  amount  and  mode  of  compensation.    The  amounts 
fixed  by  the  code  for  costs  are  as  between  party  and 
party  alone.     They  afford  no  measure  of  compensa- 
tion between  attorney  and  client  (1  E.  D.  Smithy  318 ; 
11  Howard,  452 ;  16  Id.  160  ;  3  Sanford,  762  ;  1  Hilton, 
498 ;  24  Howard,  521).    They  arp  not  eYen  prima  facie 
evidence  thereof  (same  cases). 

The  Court  of  Appeals  has  hi  It!  t:i::r  the  effect  of 
§  303  of  the  code,  has  been  to  remove  all  disabilities  of 
attorneys  to  make  special  agreements  for  rate  of  com- 
pensation, whether  in  specific  amounts  or  in  a  portion 
of  the  recovery,  and  that  such  agreements  are  valid  and 
lawful,  and  wilj  be  enforced,  and  the  attorney's  lien  to 
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their  full  extent  enforced  and  respected  (2  Sanford^ 
141  ;  Forgarty  v.  Jordan,  2  JSobL,  319,  326  ;  Rooney  o. 
2nd  Av.  R.  R.  Co.,  18  ^\  T.  368,  373 ;  Fitch  v.  Gard- 
ner, 2  KeyeSy  616);  and  that  an  agreement  for  a  part  of 
the  recovery  constitutes  the  attorney  assignee  ;t?ro  tanto 
of  the  recovery,  and  gives  hira  a  lien  which  will  be  en- 
forced ;  and  that  the  attorney  is,  therefore,  in  such  case, 
liable  under  the  statute  for  costs  as  a  party  in  interest 
(Voorhis  v.  McCartney,  61  iV^.  r.,  387).    The  .attorney 
thns  has  a  title  to  a  portion  of  the  judgment.    **'Tt  is  his 
property.*^      By  the  Constitution  of  1846,  no  person 
can  be  deprived  of  his  property  except  by  due  process 
of  law.     This  has  alwaj^s  been  held  to  mean  a  regular 
action  according  to  the  course  of  the  common   law. 
And  by  the  same  Constitution  the  right  of  trial  by  jury 
in  cartes  in  which  it  has  been  theretofore — {i.  e.  prior  to 
1846) — used,  shall  remain  inviolate  forever  (3  Kernan^ 
(13  ISr.  F.,)  378,  427,  450.)    This  refcrs  to  the  nature  and 
character  of  the  question.     It  is  of  no  consequence  that 
the  right  or  right  of  action  has  been  created  subse- 
quently (Wood  V.  City  of  Brooklyn,  14  jBarft.,  425). 
2  jR.  S.  637,  §  19  directs  that  the  court  shall  try  the 
question  of  contempt  on  affidavits  or  other  proof,  bat 
did  the  Legislature  intend  that  such  questions  as  were 
here  tried  should  be  tried  wholly  or  even  in  part  upon 
affidavits?    But  no  contempt  could  be  committed  by 
the  appellant,  unless  his  claim  to  be  entitled  to  the 
amount  which  he  did  claim  was  fraudulent,  made  in  bad 
faith  and  a  mere  pretense  so  as  to  amount  to  ''  misbe- 
havior in  office  "  or  "  willful  violation  of  duty  "  (2  R.  8. 
634,  §  1 ;  3  jB.  5.  772,  and   authorities  cited  infra). 
Whenever  the  court  has  been  asked  to  determine  any 
question  of  fact  between  the  attorney  and  client  prop- 
erly determinable  in  an  action,  the  court  has  uniformly 
refused  to  do  so,  whenever  the  objection  has  been 
taken  (Balsbaugh  o.  Frazer,  7  Harris,  99  ;  Longworth 
7i.  Hardy,  2  Disney^  75  ;  And  In  re  PaschaU,  10  Wal- 
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lace  483 ;  Barker^ s  case  49  N,  H,  197,  198 ;  Bryant's  case 
24  Id.,  164 ;  Hod  son  v,  Terral  (1833),  2  DowliTig  Prac. 
Cases,  264 ;  Beal  v.  Langstaff,  2  Wilson,  371 ;  In  the 
matter  of  Maviis,  2  Ad.  &  £!.,  582  ;  Dagby  v.  Kentish,  2 
Barn.  &  Ad,,  411;   InreliOTA,  2  Scott,  131-;  /72  r^, 
Phillips,  3  Jurists,  470;   Brazier  «.  Bryant,  2  i)otoZ, 
P.  O.,  600;  Meigs  r.  Binns,  3  Scatty  52;  Comberbach 
2  (1724).     In  re  Jones,  1  CUitty,  661 ;  Merr i field' s  Law 
of  Atffys,  92 ;   Duncan  v.  Yancey,  1  McCord  Sep.^ 
149  ;  Cullinford  v.  Warren,  8  Barn  &  Cress.,  220 ;  6 
Mod.,  16;  Pitt  v.  Talden,  4  Burr,  2060;   Barker  v. 
Butler,  2    W.   BlaoJcstone,  780).   By  2  if.  iSl  634,  §  1, 
courts  have  power  to  punish  as  for  contempt,  attorneys 
gailty    of    "misbehavior    in    oflBce"-  and    "willful 
neglect  or  violation  of  duty.''     This  is  merely  declar- 
atory of   the  common  law,  (3   R.   8.  772 ;    see  also 
Bacon^s  Abridgment,  title  ^^  Attorney ^^  Boutiefs  ed. 
(1866),  and  note  and  cases  cited  ;  Meux  v.  Lloyd,  2  C. 
B.  N.  S.  409  ;  Hyman  v.  Washington,  2  McCord,  493 ; 
Haight  t).  Holcomb,  16  How  Pr.,  173  ;  Pox  v.  Fox,  24 
Bow.  Pr.,  409  ;  Kennedy  v.  Brown,  2  Am.  Law.  Reg. 
N.  8.  367 ;  Atkins  v.  TheBibre  Bis.  Co.  10  Am.  Law. 
Rep.  N.  8.  399,  400  ;  1  Peere  Williams,  223 ;  20  N.  T. 
226).    Prior  therefore  to  the  Constitution  of  1846,  there 
was  no  usage  to  try  such  questions  in  any  way  in  Eng- 
land, nor,  except  the  quantum  meruit,  in  America,  and 
there  that  question  was  tried  by  a  court  and  jury. 
But  all  questions  of  a  similar  character  were  tried  in 
both  countries  by  a  court  and  jury. 

II.  But  if  such  a  disastrous  power  exists  in  the  court 
and  it  can  try  the  questions  which  it  assumed  to  try  in 
this  case,  it  has  no  power  to  examine  the  parties  or  wit- 
neses  orally  (Meyer  t).  Lent,  7  Abb.  226) ;  and  can  try 
such  questions  ona£Sdavits  only,  unless  it  has  power  to 
refer  them  for  trial ;  and  it  certainly  has  no  such  power. 
(1)  The  order  of  April  22,  1873,  was  not  an  order  of 
reference  under  §  27  of  the  code.    That  applies  to  or- 

vn. — 16 


226  PORTER  9.  PARMLY. 


Respondent's  points. 


ders  of  reference  in  an  action  on  questions  '*  not  arising 
on  the  pleadings ; "  i.e.,  not  affecting  the  merits — e.  g., 
upon  ordinary  practice  motions  to  discharge  orders  of 
arrest,  attachments,  &c.  Besides,  §  271  applies  to  ac- 
tions only  {Cod€y  §  8).  This  is  a  special  proceeding 
{Id.  §§  2-3).  (2)  If  this  was  a  proceeding  for  contempt^ 
the  only  authority  which  the  court  had  was  to  order 
reference  to  take  proof  after  interrogatories  filed  (2 
Barb.  Ch.  Pr.  277).  The  court  has  no  common-Jaw 
power  of  reference.  The  authority  to  refer  is  entirely 
statutory,  and  where  the  authority  does  not  exist  the 
order  of  reference  is  void  (People  v.  Brennan,  46  Barb. 
345  ;  19  Wend.  21 ;  Id.  108 ;  3  Daly,  105 ;  Brink  v. 
Republic  Ins.  *Oo.,  2  Thomp.  &  Cook,  550 ;  U.  S.  v. 
Rathbone,  2  Paints  C.  C.  R.  578,  583  ;  Lee  v.  Tillot- 
son,  24  Wend.  337 ;  Turner  v.  Taylor,  2  Daly,  278, 
282 ;  Townsend  v.  Hendrick,  40  How.  Pr.  343,  162,  and 
by  counsel  arguendo,  pages  150,  155 ;  Evans  7).  Kalb- 
fleisch,  Ea?rs,  36  N.  T.  Sup'r  Ot.  R.  450 ;  Diedrich  c. 
Richly,  19  Wend.  108,  130 ;  Taylor  v.  Porter,  4  HaU^ 
140  ;  HougKs  Manual,  Convention  1846,  67). 

Yan  WinTcle,  Candler  &  Jay,  attorneys,  and  Ed- 
gar  8.  Van  Winkle,  of  counsel,  for  respondent,  in  the 
points  discussed  and  decided  by  the  court,  urged  :— L 
Courts  have  always  had  the  power  to  take  summary 
proceedings  against  their  attorneys  and  other  officers 
for  misconduct,  violation  of  duty,  extortion,  undue  in- 
fluence, or  any  wrongful  proceeding.  Such  powers 
were  not  destroyed  or  affected  by  any  provision  of  the 
Constitution  of  the  United  States,  or  of  the  State  of  New 
York,  and  the  course  of  summary  proceedings  used  and 
acted  on  by  the  courts  before  and  since  the  adoption  of 
those  constitutions,  is  embraced  and  covered  by  the 
term  "due  process  of  law"  {Merrifield^  s  Law  of  At- 
torneys, London,  1830,  p.  90  ;  Bevins  v.  Hulme,  IQMee- 
son  &  WeUsby  Ex.,  88  ;  Cooley^s  Co7istitutional,  336; 
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-B5r  parte  Creswell,  5  Dowl.  Pr.  689  ;   Simes  v.  Gibbs, 
e    Id.  310;    In    re    Aitken,   4   5.    <6  ^.  47;    Wil- 
merdings  v.  Fowler,  14  Ahh.^  N.  S.  249 ;    Merritt  r. 
liambert,  10  Paige.  352  ;  Wallis  v.  Lambert,  2  Denio^ 
«07  ;   Starr  &  Wallis  v.   Vanderheyden,  9  J.  B.  263 ; 
BL€>well  v.  Ransom,  11  Paige^  638 ;  Barbour  and  others 
V.  Case,  12  How.^  351 ;  Lyon  o.  Gibbs,   6  Dow.  P.  C. 
60O  ;  Draper  Co.  v.  Davis,  2  AtJc.^  296).     In  Casborn  t). 
Carsham  (2  Beav.  76),  the  Master  of   the  Bolls  de- 
clares that  *'  when  undue  influence  is  to  be    inferred 
from  the  nature  of  the  transaction,  or  where  the  trans* 
action  itself  is  contrary  to  the  policy  of  the  law,  I  ap- 
prehend it  isthfe  province  of  the  court  to  determine  the 
point,  and  that  the  question  oaght  not  to  be  sent  to  the 
jury."    But  where  the  attorney  is  employed  in  a  matter 
wholly  unconnected  with  his  professional  character,  the 
courts  will  not  interfere  in  a  summary  way  (Pulling^ s 
Law  of  Attorneys^  481). 

IL    These  powers    are  not  aifected  or  destroyed 
by  the  Code.     "  The  Code  in  extending  the  rights  of 
attorneys,   by   allowing  them  to  contract   with  their 
clients  as  to   compensation    beyond    the    allowances 
given  by  statute,  did  not  relieve  attorneys  and  their 
dealings  with  their  clients  from  that  healthful  super- 
vision which  the  courts  have  ever  exercised.      The 
reason  for  this  supervision  exists  as  strongly  as  ever. 
Whenever  a  contract  between  an  attorney  and  his  client 
enures  greatly  to  the  advantage  and  benefit  of  the  at- 
torney, the  court  will  scrutinize  it  with  great  care.    In 
such  cases  all  presumptions  are  in  favor  of  the  client 
and  against  the  propriety  of  the  transaction,  and  the 
burden  of  proof  is  upon  the  attorney  to  show  by  extrin- 
sic evidence  that  all  was  fair  and  just,  and  that  his  client 
acted  understand! ngly  and  with  a  full  knowledge  of  all 
the  facts  connected  with  the  transaction  or  the  subject- 
matter"  (Haight  V.   Moore,  37  N.  T.   SupWCt.,  161  ; 
2  ChiUy's  Gen.  Practice,  338,  33 ;  ndd^s  Pr.,  87  to 
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90,  478;  1  T.  ChiUy's  Arch.,  40,  41  ;  In  r€?  Atkins, 
4  Barn,  and  AM.,  47 ;  In  re  Boniier,  Id.  811 ;  Cas- 
born  V.  Basbam,  2  Beav.,  76). 

III. — These  powers  are  not  destroyed  or  affected  in 
any  way  by  any  provision  of  the  constitutions  of  the 
United  States  or  of  the  State  of  New  York.  The  only 
constitutional  provisions  that  in  the  remotest  degree  bear 
on  the  case  are : 

Art.  V.  of  the  amendments  to  the  constitution 
of  the  United  States:  '*No  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of 
law." 

Art.  VIL  of  same :  "  In  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved." 

Art.  1,  §  1  of  constitution  of  State  of  New  York: 
"  No  member  of  this  State  shall  be  disfranchised  or  de- 
prived of  any  of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  laws  of  the  land  or  the 
judgment  of  his  peers.'' 

Art.  1,  §  2.—'*  The  trial  by  jury  in  all  cases  in  which 
it  has  been  heretofore  used,  shall  remain  inviolate  for- 
ever." 

« 

Art.  1,  §  6. — *'  No  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law." 

Art.  VIL— In  the  amendments  to  the  Constitution 
of  the  United  States  the  right  of  trial  by  jury  applies 
only  to  the  United  States  courts  (Lee  v.  Tillotson,  24 
Wend.y  337).  It  does  not  apply  to  the  separate  States, 
but  to  the  general  government  only  (Jackson  v.  Wood, 
2  Cjw.y  819,  b ;  Livingston  o.  Mayor,  &c.,  8  Wend., 
86). 

As  to  Art.  V.  of  the  amendments  to  the  United 
States  Constitution,  and  §  6  of  Art.  1  of  the  State  Con- 
stitution, that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law,  it  may 
be  observed  that  due  process  of  law  is  not  coniined  to 
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trial  by  jury,  and  probnbly  does  not  refer  to  it,  as  that 
is  provided  for  by  itself;  but  it  means  any  legal  pro- 
ceeding, or  prescribed  form,  recognized  as  valid  in  its 
nature  at  the  time  the  constitutional  amendments 
were  adopted  (See  Wynahamer  v.  People,  13  iV.  F 
87S,  425;  Taylor  v.  Porter,  4  Hill,  140;  White  v. 
White,  5  Barb.  474).  Such  summary  proceedings  as 
the  common  law  recognized,  and  such  as  virere  author- 
ized by  statute,  prior  to  the  adoption  of  the  bill  of 
rights,  may  be  regarded  as  due  process  of  law  (Rock- 
well V.  Nearing,  35  JV.  T.  302). 

Art.  1,  §  2,  of  our  State  constitution  only  declares 
that  the  right  of  trial  by  jury,  in  all  cases  in  which  it 
has  been  heretofore  used,  shall  remain  inviolate  for- 
ever, and  does  not  aflTect  cases  in  which  such  trial  has 
not  been  heretofore  used.    The  provision  did  not  ex- 
tend the  right  of  trial  by  jury,  any  more  that  it  re- 
stricted it.     If,  then,  summary  proceedings  in  cases 
.between  attorney  and  client,  had  been  theretofore  used, 
they'could  still  continue  to  be  used.     This  word  "  here 
tofore"  in  this  clause  of  the  constitution  of  1846,  means 
before  1846,  and  can  not  to  limit  its  meaning  be  carried 
back  to  1777,  and  confined  to  the  cases'which  at  that 
early    period  were   triable  by  jury    (Wynehamer  v. 
People,  13  JV.  T.  378,  427,  458). 

Subd.  3. — There  is  no  force  in  defendant's  objection 
that  the  power  of  summary  interference  between  attor- 
ney and  client,  is  limited  to  cases  in  which  the  only  ques- 
tion is  as  to  adjustable  costs,  and  does  not  apply  to  any 
other  questions  as  to  money  between  the  parties.  The 
agreement  maybe  the  very  and  only  thing  complained  of. 
The  alleged  agreement  is  the  very  thing  the  court  must 
look  to  and  inquire  about.  The  great  and  benefii-iiJ 
power  of  summary  proceedings  in  regard  to  transactions 
between  attorney  and  client  can  not  be  nullified  by  the 
mere  averment  of  an  agreement.  A  large  proportion 
of  the  cases  in  the  books  of  summary  proceedings 
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against  attorneys,  are  cases  in  which  the  attorney 
claimed  to  bold  the  moneys  by  an  agreement.  All 
contracts  between  attorney  and  client,  relating  to  the 
subject-matter  of  the  action,  or  the  proceeds  of  it,  are 
subject  to  the  power  of  the  court  {PuUing/^s  Law  of 
Attorney^  3d  ed.  422 ;  Howell  iJ.  Ramson,  11  Paigt^ 
638 ;  Hitohins  v.  Van  Brunt,  5  Ahh.  Pr.  N.  S.  272). 

IV.  No  agreement  will  be  upheld  unless  made  out 
by  the  strongest  proof.     If  there  is  any  doubt  on  the 
evidence,  the  attorney  can  only  recover  for  the  value  of 
his  services,   and  not    under    the  special  agreenient 
(Haight  V.  Moore,  37  iT.  Y.  SupW  Ct.  161 ;  Sanderson 
V.  Glass,  2  Aikyns,  297  ;  Ward,  v.  Hartpole,  *If.  of  L. 
3  Bligh,  488 ;  Wells  v.  Middleton,   1  Cox  Ch.  Cos. 
112 ;  Goddard  v.  Carlisle,  EoMih.,  9  Price,  lt$9 ;  Ed- 
wards V   My  rick,  2  Hare,  60 ;   Brown  t).  Bulkley,  1 
McCarter;  461 ;  Evans  v,  Ellis,  5  Denio^  640 ;  Garter 
V.  Palmer,  8  Clark  &  F.  657,  708 ;  Stockton  v.  Ford, 
11  How.  U.  S.  232  (page  247) ;  Howell  v.  Ransom,  11 
Paiffe,  538 ;   Hitchins  «.  Van  Brunt,  38  iVT.    Z.  635 ; 
Brock  V.  Barnes,  40  Barb.  521 ;  Ford  v.  Harrington, 
16  iV^.   r.  285;  Barrey  v.  Whitney,   3    Sand.    696; 
Brockerson  v.  Consalies,  26  How.  213 ;  1793,  Newman 
V.  Paine,  2  Ves.  199  ;  1801,  Gibson  v.  Jeyes,  6  Id.  266a). 
And  unless  the  agreement  be  for  a  reasonable  compen- 
sation it.  will  only  be  security  for  such  ?um  as  is  justly 
due  (Sanderson  v.  Glass,  2  Aikyns,  295,  297 ;  Newman 
t).  Paine,  2   Vesey,  199 ;  Mason  v.  Ring,  1  Edward^ 
Ch.  278 ;   Nesbit  v.  Lockman,  34  N.  T.  169 ;    Howell 
V.  Ransom,  11  Paige^  538 ;  Brock  v.  Barnes,  40  Barb. 
521 ;   Merritt  t).  Lambert,   10  Paige,  353 ;    Haight  «. 
Moore,  37  N.    Y.  Sup'r  Ct.  161;  Walmsly  ©.  Booth, 
Barb.  Ch.  478 ;  Drapers  Co.  v.  Davis,  2  Atk.  295). 

V.  Courts  having  this  inherent  power  to  proceed 
in  a  summary  manner,  and  not  depending  Tor  its 
possession  on  any  statutory  power,  on  a  case  duly  pre* 
eented,  can  proceed  to  satisfy  its  conscience  in  any 
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manner  (not  illegal)  which  the  exercise  of  a  sound  dis- 
cretion may  suggest.  It  may  direct  a  special  issue,  it 
may  order  a  general  trial  by  jury,  it  may  refer  it  to  a 
master  or  clerk  of  the  court,  or  to  a  special  referee 
(Ryan  v.  Farrell,  4  Bowl.  Pr.  682 ;  Bx  parte  Sharpe, 
5  JDowl.  Pt.  ;  Starr  v.  Vanderheyden,  9  J.  S.  253). 

By  the  Coubt. — Mon^ill,  Ch.  J. — The  only  ques- 
tion we  are  asked  to  examine  in  this  case,  is  as  to  the 
power  of  the  court,  upon  a  summary  application  to  de- 
termine a  disputed  question  of  fact  between  an  attorney 
and  his  client,  as  to  the  existence  of  a  special  agree- 
ment, fixing  the  rate  of  the  former's  compensation  for 
prosecuting  an  action. 

It  is  conceded  that  if  the  power  exists,  the  mode 
adopted  in  this  case  is  without  objection.  Upon  a  mo- 
tion, properly  before  the  court,  it  may,  to  inform  its 
conscience,  direct  a  reference  to  take  the  proofs  (Mar- 
shall V.  Meech,  61  N.  Y.  140). 

No  exception  to  the  referee's  report  is  urged  ;  and 
his  finding  that  no  agreement  fixing  the  attorney's 
compensation  existed,  made  it  competentfor  him  under 
the  order,  to  ascertain  the  reasonable  value ;  and  his 
report,  confirmed  by  the  court,  is  conclusive. 

But  the  objection  was  taken  at  each  successive  step 
in  the  proceeding,  that  the  court,  upon  a  motion,  could 
not  try  the  disputed  fact  of  the  existence  of  the  alleged 
special  agreement.  And  it  necessarily  follows  that,  if 
the  power  does  not  exist,  the  order  of  reference  and  all 
the  proceedings  under  it,  as  well  as  the  order  appealed 
from,  was  erroneous. 

The  power  to  proceed  summarily  to  compel  an  at- 
torney to  pay  over  the  money  of  his  client,  is  not  ques- 
tioned in  cases  where  there  is  no  dispute  as  to  the  rate 
or  value  of  the  attorney's  services,  or  where  the  rate  is 
fixed  by  law,  or  the  value  can  be  determined  upon  a 
quantum  meruit.    In  such  cases  the  court  will  ascer 
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tain  what  is  a  suitable  conipensatioD,  and  direct  the 
balance  of  the  money  in  the  hands  of  the  attorney,  to 
be  paid  to  the  client. 

And  those  are  the  ordinary  cases,  where  in  England 
and  this  country,  the  courts  proceed  upon  the  prin- 
ciple that  attorneys,  being  oflBcers  of  the  court,  should 
be  brought  summarily  within  its  authority,  for  any 
misconduct,  violation  of  duty,  or  other  wrongful  pro- 
ceeding towards  his  client. 

But  it  is  claimed  that  the  present  case  differs  from 
those  in  which  the  court  has  usually  entertained  the 
proceeding,  in  this,  that  the  attorney's  compensation 
was  fixed  by  an  agreement  made  between  himself  and 
his  client,  and  that  the  existence  of  such  agreement  is 
in  dispute. 

That  issue,  it  is  insisted,  the  court  can  not  try  on  a 
motion. 

The  validity  of  the  agreement  which  formerly  wonld 
have  been  void  (Merritt  v.  Lambert,  10  Paige,  852),  is 
now  established  bv  law. 

The  code  (§  303)  provides  that  the  measure  of  an 
attorney's  compensation  may  be  the  subject  of  an 
agreement  between  himself  and  his  client ;  and  such 
agreements,  where  there  is  no  ciiarge  of  great  hardship, 
extortion  or  fraud  (Barry  v.  Whitney,  3  Sand/.  696),  it 
is  the  duty  of  the  court  to  recognize  and  enforce. 

There  is  no  restriction  as  to  the  nature  or  extent  of 
the  agreement,  and,    therefore,   as   in  this  case,   the 
amount  of  compensation  may  be  made  contingent  upon 
success  in  the  action  (Pitch  v.  Gardner,  2  KeyeSj  616 ; 
Hiti'hings  v.  Van  Brunt,  38  i\r.  T.  336). 

The  lien  of  an  attorney  which  formerly  was  limited 
to  his  taxable  costs  and  counsel  fees,  is  now  extended 
to  any  sum  which  may  be  agreed  upon,  as  the  measure 
of  his  compensation  (Rooney  ©.  Second  Ave.  R.  R. 
Co.  18  N.  I.  368  ;  Marshall  o.  Meech.,  nbf  sup.). 

The  radical  change  in  the  law,  by  which  the  taxable 
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coBts,  which  formerly  belonged  to  the  attorney,  are  now 
given  to  the  party,  and  the  right  now  to  fix  by  agree- 
ment the  attorney's  compensation,  it  is  insisted,  pre- 
sents  the  question  of  the  power    of  the  court  over 
attorneys  in  a  new  aspect  and  relieves  it  of  the  force  of 
those  cases  where  the  power  has  ordinarily  been  applied. 
The  measure  of  the  attorney's  compensation  in  this 
case,  he  says,  was  fixed  by  agreement,  and  the  agree- 
ment is  denied  by  the  plaintiff".     Upon  that  issue  the 
attorney  must  succeed,  or  probably  fail  entirely  to  re- 
cover any  compensation  whatevtr.     For  having  alleg(»d 
a  special  contract,  it  is  at  least  doubtful,  if  having 
failed  to  establish  it,  he  then  can  recover  upon  a  quan- 
tum meruit. 

The  only  issue  in  this  case  is  as  to  the  special 
agreement.  The  attorney  does  not  claim  otherwise, 
and  he  insists  he  has  the  right  of  having  that  issue 
tried  by  a  jury. 

Under  recent  decisions  (Townsend  v.  Hendricks,  40 
How.  Pr.  143;  Kane  v.  Delano,  11  Abb.  N.  fi^.  29 ; 
Welsh  V.  Darrah,  62  N.  T.  69o;  Evans  o  Kalbfleisch, 
36  Sujfr  CL  460 ;  Ross  v.  Combes,  37  Id.  289),  an  ac- 
tion which  merely  involves  the  existence  of  an  agree- 
ment is  not  referable.  The  agreement  being  .established 
the  attorney  would  be  entitled  to  recover  the  stipulated 
sum,  and  no  account,  long  or  otherwise,  would  require 
to  be  examined.  And  such  an  action  the  parties  have 
the  right  to  insist  should  be  tried  by  a  jury. 

The  eff'ect  of  the  constitutional  provision  "  that  the 
trial  by  jury  in  all  cuseSj  in  which  it  has  been  hereto- 
fore used*  shall  remain  inviolate"  {Art.  1,  §  2),  was 
fully  considered  in  Townsend  v.  Hendricks,  supra^  and 
in  Kane  v.  Delano,  supra^  where  it  was  held  that  the 
right  of  trial  by  jury  continues  in  all  common-law 
cases,  to  which  there  is  but  one  exception,  namely :  an 
action  on  contract  requiring  the  examination  of  a  long 
account. 
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In  an  action  by  Mr.  Towns^nd  to  recover  liis  com- 
pensation, or  In  an  action  by  the  plaintiff  to  recover  ibe 
money  collected  by  the  former,  either  party  wojld  have 
the  right  to  insist  that  the  question  in  dispute  shdnld 
be  submitted  to  a  jurj'.  If  such  agreement  constitulnd 
the  whole  cause  of  action  or  defense,  the  count,  ander 
the  cases  cited,  could  not  make  a  compulsory  reference, 
but  would  be  obliged  to  send  it  to  a  jury.  * 

And  that  abjsolute  right  of  trial  by  jury  of  a  canse 
of  action  or  defense,  lies  at  the  foundation  of  th?  objec- 
tion in  this  case. 

This  is  an  initial  proceeding  as  for  a  contempt  in 
civil  actions  under  the  statute  {2  B,  S.  534),  and  if  the 
order  requiring  the  payment  of  the  money  was  law- 
fully made,  the  court  can  lawfully  punish  the  attorney 
for  his  disobedience  {Sub.  1  and  §  20).  But  the  statute 
restricts  the  power  to  punish,  to  cases  of  disobedience 
of  '*any  lawful  order"  made  by  the  court,  and  does 
not  enlarge  its  common-law  powers. 

As  yet,  the  attorney  has  not  been  adjudged  in  con- 
tempt. The  order  requiring  him  to  pay  has  been  sus- 
pended by  the  appeal,  and  he  continues  to  make  his 
objection  wliich  involves  the  ''lawfulness"  of  the 
order.  So  that  the  statute  furnishes  no  aid  in  deter- 
mining the  ^tiestion  of  power  in  the  court  to  make  tlie 
order,  for  the  disobedience  of  which  it  is  sought  under 
the  statute  to  punish  the  attorney,  but  leaves  the  quf*s- 
tion  to  be  determined  upon  reasons  which  are  inde- 
pendent of  the  statute. 

A  motion  to  compel  an  attorney  to  pay  over  the 
money  of  his  client  is  addressed  to  the  equitable  pow- 
ers of  the  court  (Sexton  v.  Wyckoft*,  6  Paige,  182), 
and  like  other  motions  for  cumulative  relief,  is  made 
to  the  favor  and  conscience  of  the  court  (Ackerman 
V.  Ackerman,  14  Abb.  22P).  And  as  equitable  pow 
era  are  discretionary  powers,  the  court  may  or  may  not 
in  its  discretion,  entertain  the  motion.      But  having 
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entertained  it,  the  appellate  court  will  not  interfere  witli 
such  discretion,  unless  there  has  been  a  palpable 
abuse.  That  is  undoubtedly  so,  to  the  extent  of  the 
initial  proceeding.  So  that,  if  upon  tlie  plaintiffs  affi- 
davit the  court  was  authorized  to  make  the  order  to 
show  cause  this  court  would  not  disturb  the  order. 
Upon  her  papers  it  appeared  to  be  the  ordinary  case  of 
a  withholding  of  her  money  by  her  attorney.  But 
when  the  issue  was  raised  by  the  attorney  upon  the 
disputed  fact  of  the  existence  of  a  special  agreement, 
and  he  objected  to  the  court's  further  entertaining  the 
motion,  claiming  his  right  to  have  that  question  tried 
by  a  jury,  it  no  longer  remained,  as  he  claims,  a  matter 
of  discretion  to  proceed  or  not  to  proceed  with  the  mo- 
tion. For,  if  the  attorney  had  such  right  of  a  jury 
trial,  as  is  secured  by  the  constitution,  the  court  was 
without  power  to  deprive  him  of  it. 

This  absolute  right  of  trial  by  jury  in  equitable 
action,  of  such  issues  as  may  now,  under  the  blending 
of  law  and  equity,  be  included  in  one  action,  is  fully 
recognized  by  the  court  in  several  cases  (Penn.  Coai 
Co.  V.  Delaware  &c.  Canal  Co.,  3  Abb,  Ajy.  470;  Davis 
V.  Morris,  36  ]}f.  Y.^  5Q'S).  But  the  riglit  may  be  waived 
by  not  objecting  (^Barlow  «.  Scott,  24  iV.  T.,  40  ;  West 
Point  Iron.  Co.  v,  Reymert,  45  Id,^  703). 

In  Hudson  v,  Caryl  (44  iV^.  Y.  553),  the  action  was 
to  abate  a  nuisance  and  for  damages,  and  it  was  ob- 
jected that  it  was  triable  by  a  jury.  The  objection 
being  overruled,  it  was  tried  by  the  court  without  a 
jury.  On  appeal  the  court  recognized  so  much  of  the 
action  as  related  to  abating  the  nuisance  as  being  of 
exclusive  equitable  cognizance,  but  as,  under  the  code, 
a  legal  can  be  united  with  an  equitable  cause  of  action, 
the  court  held,  that  as  the  claim  for  damages  could  be 
united  in  the  action,  that  issue  should  have  been  sub 
mitted  to  a  jury. 

In  Colman  v.  Dixon  (50  N.  J".,  572),  the  action  was 
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to  restrain  the  use  of  a  trade-mark  and  for  damages, 
and  defendant  applied  for  issues  to  be  tri«?d  by  a  jury. 
This  was  denied  on  the  ground,  that  the  denial  of  the 
motion  did  not  deprive  the  party  of  his  right  to  a  jury 
trial,  if  he  had  such  right.  At  the  trial  he  could 
move  for  such  a  trial,  and  the  refusal  to  grant  the  mo- 
tion would  be  error,  if  the  convStitutional  right  existed. 

The  right,  however,  may  be  waived  by  failing  to 
appear  at  the  trial,  or  by  omitting  to  object  at  the  trial ; 
but  if  the  objection  is  taken,  and  the  case  is  one  to 
which  a  jury  trial  has  been  heretofore  used,  it  must  be 
so  tried. 

The  constitutional  provision  is  necessarily,  I  think^ 
restricted  to  actions.  The  language  is,  the  trial  by 
jury  ^HuaZl  cases ^^  in  which  it  has  been  heretofore 
used  ;  and  I  am  not  aware  that  at  any  time  it  was  the 
practice  of  the  courts  to  send  disputed  questions  of  fact 
arising  upon  a  motion  to  a  jury  for  trial.  Such  ques- 
tions were  alwa^^s  determined  by  the  court,  or,  under 
the  authority  of  the  statute,  sent  to  arefeiee  to  take  and 
report  the  proofs  {OodCy  §  271,  Sub.  3).  And  even  where 
the  issue  was  such,  that  in, an  action  the  court  could 
neither  try  or  ]^efer,  it  could  do  either  when  the  ques- 
tion arose  upon  a  motion. 

As  has  already  been  said,  motions  are  chiefly  ad- 
dressed to  the  equity  side  of  the  court ;  few  are  founded 
upon  absolute  right ;  and  courts  of  equity  have  always 
when  it  saw  fit,  determined  questions  of  fact  with- 
out  the  aid  of  a  jury.  And  its  power  to  do  so  has  not 
been  disputed. 

It  can  not,  therefore,  be  said,  that  motions  or  any  of 
the  questions  of  fact  arising  upon  motions,  are  "cases" 
in  which  the  trial  by  jury  was  heretofore  used ; 
and,  hence,  they  are  not  within  the  constitutional  pro- 
vision. 

The  power  of  the  court  was  intended  to  be  full,  and 
very  properly  should  be  exercised  in  a  summary  man* 
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ner.  The  performance  of  the  various  professional  du- 
ties of  an  officer  of  the  court  should  be  rigorously  en- 
forced, and  by  means  adequate  to  the  end  to  be  accom- 
plished. This  is  due  not  only  to  the  rights  and  interests 
of  clients,  who  liave  confided  in  the  integrity  and  skill  of 
their  attorney,  but  it  is  also  due  to  the  dignity  and  well 
being  of  the  profession,  and  to  the  respect  for  the  orders 
and  decisions  of  the  bench,  which  the  court  has  the 
right  to  insist  upon  and  require. 

It  was  in  view  of  this  duty,  that  the  court  has 
always  proceeded  in  a  summary  manner  against  an 
attorney,  who  has  neglected  or  refused  to  pay  over  his 
client's  money. 

But,  as  has  already  been  said,  the  cases  (and  they 
are  not  many)  do  not  show  that  there  was  any  such 
dispute  or  issue  raised  between  the  attorney  and  client^ 
as  is  raised  in  this  case. 

I  have  examined  the  cases  cited  by  the  respon- 
dent's counsel,  and  none  of  them  involved  a  disputed 
question  of  fact  arising  upon  the  assertion  of  a  special 
agreement.  They  either  involved  the  character  in 
which  the  attorney  acted,  or  the  value  or  rate  of  his 
compensation  which  could  be  ascertained  by  a  mere 
taxation.  They  all  assert  the  power  of  the  court  to 
deal  summarily  with  its  attorneys;  but  in  none  of 
them,  was  there  an  agreement  alleged,  which  fixed  and 
determined  the  measure  of  compensation.  They  were 
cases  arising  in  the  English  courts,  or  in  this  State  be- 
fore the  code,  and  could  not,  therefore,  have  involved 
a  question  under  a  contract,  made  valid  by  the  code, 
which  was  invalid  before.  Thus  in  (Merrit  v.  Lambert, 
10  Paige,  352),  the  special  agreement  set  up  by  the 
solicitor  was  held  to  be  void,  and  therefore,  presented 
no  issue  upon  it.  And  a  like  decision  was  made  in 
Matter  of  Bleakley  (5  Paige,  311). 

As  the  law  existed  at  the  time  those  decisions  were 
made,  the  court  determined  as  matter  of  law,  upon 
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undisputed  facts,  that  the  alleged  agreements  could 
not  be  sanctioned  by  th'e  court,  as  they  tended  to 
champerty  and  maintenance. 

Those  cases  therefore  do  not  reach  the  question  be- 
fore us,  where,  if  the  agreement  is  proven,  it  must  be 
sanctioned  by  the  court ;  and  where  the  vital  question 
is,  Does  such  an  agreement  exist  1 

Tlie  ground  upon  which  the  court  placed  its  deci- 
Kion  in  Ackerman  v.  Ackerman  {uM'iup,\  was  that  the 
power  which  the  court  exercises  in  the  matter  of  an  at- 
torney's lien  is  an  equitable  one,  in  which  the  aid  of  a 
jury  is  not  necessary  and  can  not  be  demanded  as  a 
matter  of  right.  In  that  case,  however,  it  did  not  ap- 
pear that  any  special  agreement  respecting  the  attor- 
ney's compensation  was  alleged,  or  that  the  objection 
was  taken  to  the  matter  being  tried  by  the  court.  But 
upon  the  general  power  of  the  court  to  entertain  the 
motion,  the  decision  is  explicit,  as  well  as  that  there  is 
no  right  of  trial  by  jury. 

In  two  English  cases  the  court  refused  to  try  on  a 
motion  of  this  nature,  a  disputed  question  of  fact.     In 
Hudson  V.  Terrall  (2  Dowl.  O.  S.   264),  the  motion  was 
for  the  attorney  to  show  cause  why  he  should  not  pay 
over  his  client's  money,  and  the  client  averred  that  he 
had  a  special  agreement  with  the  attorney  fixing  his 
compensation.     This  the  attorney  denied,  and  the  court 
(Bay  LEY  B.)  say  :  "  J  think  we  can  not  interfere.     You 
must  go  before  a  jury  who  will  be  competent  to  decide 
whetherthere  was  such  an  agreement."  In  the  other  case 
(Beal  V.  LangstaflE,  8  Wils.  371),  the  motion  was  to  re- 
quire an  attorney  to  perform  a  parol  promise  to  in- 
demnify bail,  and  the  court  say :  **  This  is  only  a  breach 
of  a  parol  promise,  and  we  can  not  interfere  in  a  sum- 
mary way." 

One  or  two  cases  in  this  State  indicate  opinions 
which  are  claimed  to  be  favorable  to  the  objection  of 
the  attorney  in  this  case. 
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The*  power  of  the  court  (which,  however,  is  firmly 
upheld)  it  is  claimed  is  qualified  in  Bowling*  Green 
Sav.  Bank  v.  Todd  (52  JV.  Y.  489),  and  must  be  deemed 
to  be  limited  by  the  decision,  to  mattv^rs  as  to  which 
thc*re  is  no  dispute  as  to  the  fucts.  The  court  say  (p. 
493)  "  the  practice  in  tuis  State  has  been  uniform  to 
allow  an  attachment  when  the  attorney  retains  money 
in  his  hands  tliat  justly  belongs  to  his  client.'*  But 
tl\ere  the  court  determined,  as  a  matter  of  law,  upon 
undisputed  facts,  as  in  Meiritt  v.  Lambert  {ubl  snp.\ 
that  the  lien  which  the  attorney  claimed  did  not  exist. 
And  now  tlie  converse  is  claimed,  that  if  the  facts  had 
been  in  dispute^  the  court  would  not  have  entertained 
the  motion. 

In  Haight  ??.  Holcomb  (16  How.  Vr,,  173)  the  defen- 
dant moved  to  set  aside  an  execution  on  the  ground 
that  the  judgment  was  settled.  The  execution  was 
issued  by  the  attorney  for  his  costs.  In  the  course  of 
the  opinion  the  court  say:  *'  Sliould  there  be  a  dispute 
between  the  attorney  and  his  client,  as  to  what  the  agree- 
uiput  was,  and  to  what  amount  it  extended,  I  know  of 
no  short  remedy  to  which  an  attorney  is  entitled,  by 
which  to  avoid  settling  that  dispute  in  the  usual  way, 
and  by  the  usual  tribunals."  ' 

And  in  Fox  z).  Fox  (24  How.  Pr.  409)  the  motion 
was  to  3omp:^l  the  plaintiff  to  pay  h's  attorney  and  couij- 
sel,  and  a  special  promise  was  alle^^ed  (but  which  was 
denied),  under  which  the  services  were  rendered.  And 
it  was  objected  that  the  courr  could  not,  upon  a  motion, 
determine  the  question.  The  court  say:  *'If  there  be 
no  short  way  of  accomplishing  this,  there  remains  the 
usual  way  by  direct  action  for  that  purpose.  Indeed 
this  seems  to  me  the  true  mode  of  proceeding,  when 
there  is  a  dispute  as  to  what  the  contract  is,  or  in 
regard  to  the  amount  which  the  attorney  is'  en- 
titled to  demtmd  under  it,  and  also  where  the 
amount    of   compensation   is  by    express    agreement 
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made  to  depend  on  the  value  of  the  services,  and  is 
unliquidated.'' 

None  of  these  cases,  however,  assert  an  absolute  right 
of  trial  by  jury.  Sitting  as  a  court  in  the  exercise  of 
it?  equity  powers,  it  had  the  right  to  refuse  to  enter 
tain  the  motion,  and  to  put  the  applicant  to  his  action. 
when  the  disputed  question  could  be  determined  by  a 
liiry.  In  the  same  manner,  a  court  of  equity  may  try 
any  question  of  fact  arising  in  an  equity  action  ;  or  it 
may  upon  motion  and  framed  issues  send  it  to  a  jury. 
And  I  do  not  understand  any  of  the  cases  as  deciding 
otherwise  than  that  it  rests  in  the  sound  discretion  of 
the  court,  whether  it  will  entertain  a  motion  of  this 
nature,  where  a  question  is  at  issue,  which  it  is  claimed 
by  one  or  both  of  the  parties,  should  be  tried  by  a  jury. 
And  that  is  theextent  of  the  meaning  of  the  judges  in  the 
cases  I  have  cited.  In  their  judgment  they  were  proper 
cases  for  a  jury.  And  the  judge  who  decided  this  case 
at  special  term,  could  have  said  the  same,  and  sent  the 
plaintiff  to  her  action,  and  a  Jury.  And  such  disposition 
of  tht^  matter  would  not  have  been  disturbed. 

But  it  does  not  follow,  from  any  of  the  cases,  and 
no  such  opinion  is  intimated,  that  there  was  any  such 
right  of  a  jury  trial,  as  would  deprive  the  court  of  its 
jurisdiction  to  entertain  the  motion. 

The  power  which  a  court  has  over  its  officers  is  to 
prevent  them  from,  or  punish  them  for  committing  acts 
of  dishonesty  or  impropriety,  calculated  to  bring  con- 
tempt upon  the  administration  of  justice  {In  re  Pas- 
cLal,  10  Wall,  483).  In  that  case  the  court  say,  the 
ground  of  the  jurisdiction  thus  exercised  is  the  alleged 
misco7iduci  of  the  officjer.  The  question  is  not  merely 
whether  the  attorney  has  received  the  money,  but 
whether  he  has  acted  improperly  and  dishonestly,  in 
not  paying  it  over.  '*  If  no  dishonesty  appears,  the 
party  will  be  left  to  his  action."  The  motion,  as  in  thi? 
ease,    was  to  compel  the  attorney  to   pay   over  the 
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monej,  and  the  attorney  set  up  his  lien  for  compensa- 
tion. In  denying  the  motion,  Justice  Bradley  placed 
the  decision  upon  the  ground  that  the  attorney  had 
the  right  to  retain  the  money,  if  he  had  a  fair  and 
honest  set-oflF;  and  that  in  retaining  the  money  for  the 
purpose  of  procuring  a  settlement  of  his  claim,  he  had 
done  nothing  to  call  for  the  summary  interposition  of 
tiie  rourt. 

In  that  case,  however,  the  power  to  entertain  these 
motions  is  again  fully  recognized.  But  the  court,  in 
the  exercise  of  its  equity  powers,  admitting  the  justice 
of  the  attorney's  claim,  refused  to  try  the  question  of 
his  lien,  on  the  motion,  and  put  the  party  to  his  action. 
Not*  however,  as  a  matter  of  right,  but  as  being  a 
proper  mode  of  determining  the  dispute  in  that  case. 

The  whole  question  resolves  itself  into  this :  First,  can 
the  court  exercise  summary  authority  over  its  attor- 
neys, to  compel  them  to  pay  over  the  money  of  their 
clients  t  And,  Second,  can  it,  upon  the  motion,  try  any 
disputed  question  of  fact,  arising  between  an  attorney 
and  his  client  1 

The  first  is  determined  by  the  large  and  uniform 
practice  of  the  courts.  And  the  second,  by  the  consid- 
eration of  the  single  question,  whether  it  is  a  case  in 
which  the  trial  by  jury  was  heretofore  used? 

The  answers  to  these  questions  are  adverse  to  the 
objection  in  this  case. 

The  motion  was  addressed  to  the  judicial  discretion 
of  the  court  below.  We  can  not  say,  if  we  were  now 
entertaining  the  motion  and  not  reviewing  the  order, 
that  we  should  not  have  felt  constrained  to  have  sent 
the  plaintiff  to  her  action,  that  the  facts  might  go  be- 
fore a  jury.  But  a  mere  ditference  of  views  on  that 
subject  is  not  ground  for  reversal  of  the  order  made. 
There  has  been  no  abuse  of  discretionary  power. 
Although  the  statute,  under  which  this  proceeding 
is  had,  is  depigned   to  punish  attorneys  for  any  mis- 

vn.— 16 
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behavior  in  oflBce,  or  willful  neglect  or  violation  of  dutj, 
or  disobedience  of  the  process  or  lawful  order  of  the 
court,-- rand  the  punishment  may  be  a  fine  or  imprison- 
ment or  both,  as  the  nature  of  the  case  may  require  ; — 
•and  although  the  severity  with  which  the  courts  may 
deal  with  its  officers,  to  punish  them  for  the  offenses 
enumerated  in  the  statute,  which  is  not  restricted  to  a 
fine  and  imprisonment  only,  but  may  also  be  by  re- 
moval from  office  (Matter  of  Bleakly,  5  Paige.  311), 
requires  that  all  the  constitutional  rights  of  an  attorney 
should  be  carefully  guarded  and  protected  ; — ^and  al- 
thougli  such  protection  in  due  to  him,  not  only  nor  so 
much,  that  his  personal  liberty  may  be  imperiled,  as 
that  the  charge  involves  his  personal  integrity  and 
honor,  and  is  calculated  to  deprive  him  of  his  clients, 
of  the  respect  of  his  associates,  and  of  the  confidence 
of  the  court ;  yet  the  mode  adopted  upon  this  motion 
was  not  calculated  to  jeopard  any  of  such  legal  rights, 
but  was  probably  a  more  satisfactory  manner  of  set- 
tling]? his  differences  with  his  client,  than  it  would  have 
been  to  have  sent  the  case  before  a  jury,  whilst  it 
also  aflbrded  him  every  reasonable  protection  against 
the  penalties  which  the  statute  was  intended  to  inflict 

If  in  answer  to  the  claim  of  the  client  a  defense  was  in- 
terposed which  if  sustained  would  justify  the  attorney 
in  withholding  his  client's  money,  the  court,  until  his 
claim  upon  it  has  been  properly  investigated  and  de- 
termined, would  not  invoke  the  power  of  the  -statute. 
And  if,  upon  such  investigation,  the  claim  was  found  to 
be  just,  the  court  will  protect  the  attorney  and  exempt 
him  from  the  penalties  of  the  statute. 

The  Question  is  new,  •  necessarily  new,  from  the 
novel  provision  of  the  code  which  allows  of  an  agree- 
ment to  fix  the  measure  of  an  attorney's  compensation, 
and  which  may  be  at  an  agreed  sum,  or  contingent 
upon  success. 

In  the  cases  where  the  courts  have  proceeded  sum- 
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Tnarily,  the  defense  to  the  motion  has  been  held  in- 
sufficient in  law,  and  the  fact  presented  in  this  case  has 
not  arisen.  There  being  no  question  in  dispute,  no 
constitutional  right  or  otherwise  of  the  attorney  was 
violated  in  entertaining  and  determining  the  motion  at 
special  term. 

But  in  this  case,  the  constitutional  right  to  have  the 
fact  which  is  alleged  in  answer  to  the  plaintiffs  appli- 
cation determined  by  a  jury,  is  sufficiently  and  prop- 
erly raised. 

But,  for  the  reasons  stated,  it  is  not  well  taken. 
There  iia  no  allegation  or  charge  anywhere  in  the 
papers,  which  impugns  the  integrity,  professional 
conduct,  or  skill  of  the  plaintiff's  attorney  and  counsel. 
His  claim  to  compensation  is  one  recognized  by  law, 
and  he  was  justified  in  withholding  the  money  collec- 
ted on  the  judgment,  until  his  claim  to  compensation 
was  allowed  by  his  client,  or  disallowed  by  the  courts. 
And  the  only  question  that  has  entered  into  the  con- 
troversy, has  been,  as  to  the  mode  of  trying  the  ques- 
tion. 

The  order  appealed  from  must  be  affirmed,  with 
costs. 


Preedman,  J.,  concurred. 
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GEOEGB  M.  CHAPMAN,  Plaintiff  and  Respond- 
ent, V.  JAMES  O'BRIEN,  Sheriff,  ALEXAN- 
DER DOUGLAS,  JACOB  SEEBACHER,  JOHN 
GRAHAM,  AND  CHARLES  A.  JENKINS,  Db- 

PENDANTS  AND   APPELLANTS. 

L    EXECUTION  AGAINST  PROPERTY. 
1.  Bond    of   indebcnitt — bpbcial  conditiost — what  STTPFicmrr 

PBOOF  TO  ICAKB  ▲  PBIMA  FACIE  CASE  AQAINST  SURETIES  UKDEB. 

1.  Special  dauie, 
a,'  TbelboDd  recited  the  recovery  of  a  certain  judgment,  and 
the  issue  of  an  execution  thereon  to  the  sheriff  against  the 
property  of  the  judgment  debtor,  and  then  further  recited, 
'*  Whereas  certais  personal  property  that  appears  to  belong 
to  the  said  judgment  debtor  against  whom  said  execution 
has  been  issued,  as  aforesaid,  is  claimed ^by  some  other 
party  or  parties,"  and  was  conditioned  to  save  the  sheriff, 
and  all  persons  aiding  him  from  all  harm,  Ac.,  that  might 
arise,  &c.,  against  him  or  them,  **  as  well  for  the  leYjing, 
attaching,  and  making  sale  under  and  by  a  virtue  of  such 
execution  of  all  ob  any  personal  ftropertp  which  he  or  they 
shaU  or  may  judge  to  belong  to  said  judgment  debtor,  as  io 
entering  any  shop,  store,  building,  or  other  premises  for  the 
taking  of  an  such  personal  property." 

S.  Evidencey  what  establishes  a  prima  fade  ease  against  the  suretist 
under  such  a  elatue. 
a.  Where  the  answer  of  the  sureties^  after  a  general  denial, 
in  a  separate  afSrmative  defense  claims  that  the  pr(»pcrty 
for  the  taking  of  which  the  action  is  brought  was  the 
same  property  which  was  levied  on  under  hz^  execution 
issued  in  a  certain  described  action,  the  description  of 
which  is  the  same  as  the  description  contained  in  the  bond 
of  the  action  therein  referred  to,  and  further  claims  that 
such  property  belonged  to  the  judgment  debtor  in  the  judg^ 
ment  described  in  the  answer;  and  the  efforts  of  all  the  de- 
fendams  (being  the  sureties,  the  sheriff,  and  the  depnty^ 
who  made  the  levy)  arc  directed  at  the  trial  to  elicit  and 
establish  the  facts  that  the  property  in  question  was  the 
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in  the  possession  of,  and  used  by  the  judgment  debtor ;  that 
it  apparently  belonged  to  him ;  that  he  bad  really  a  levi- 
ble  interest  therein,  and  that  it  was  rightfully  levied  on; 

a  prima  facie  case  is  presented^ 
that  the  sheriflF  had  not  only  levied  on  the  property  claimed 
by  the  plaintiff,  hut  that  he  Juid  judged  that  it  belonged 
to  the  judgment  debtor,  and, 

1.  A  motion  by  the  sureties  to  dismiss  the  complaint  was 
properly  dmied. 

a.  If  at  the  conclusion  of  the  whole  testimony,  a 
doubt  remained  whether  the  levy  was  within 
the  authority  conferred   by  the  bond,  the  jury 
should  he  directed  to  determine  the  fact, 
n.    NEWLY  DISCOVERED  EVIDENCE. 

1.  Motion  for  new  trial  on  orottnd  of  denied,  althouoh  thb 
moving  papers  rhow  a  prima  case. 
a.  When  the  case  made  by  them  is  to  a  great  extent  neutralized 
by  opposing  affidavits,  and  the  credibility  of  the  affiants 
for  the  moving  party  is  materially  impaired  by  retractions, 
explanations,  and  qualifications,  made  by  some  of  them  in 
subsequent  affidavits,  in  which  they  also  stated  the  manner 
in,  and  inducements  under,  which  these  prior  affidavits  had 
been  procured,  and  other  suspicions  circumstances  appeared, 
such  as  that  several  of  the  affinnts  cr)uld  not  be  found  at 
the  places  of  residence  given  by  them;  that  one  denied  that 
he  had  signed  or  sworn  to  any  affidavit;  that  another  had 
admitted  that  the  affidavit  mnde  by  him  was  untrue,  and  had 
been  made  for  a  money  consideration;  that  the  moving  party 
had  paid  out  considerable  money,  and  had  agreed  with  one 
of  the  affiants  to  pay  him  a  large  sum  for  the  discovery  and 
procurance  of  testimony  sufficient  to  obtain  a  new  trial, 
the  motion  thould  he  denied. 

Before  Monell,  Ch.  J.,  and  Preedmak,  J. 

Decided  April  5fA,  1875. 

The  plaintiff  complained  as  follows :  '*  Thgt  hereto- 
fore and  at  the  several  times  hereinafter  m-'iiioned,  he 
was  in  possession  of  the  premises,  in  the  city  of  New 
York,  being  the  third  and  fourth  lofts  of  factory,  on 
the  north  side  of  West   Thirty-third  street,  between 
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Tenth  and  Eleventh  avenues  ;  that  on  or  aboat  the  6Ui 
day  of  February,  1868,  the  defendants  broke  and  en- 
tered into  and  npon  the  said  premises,  and  committed 
divers  injuries  to  said  premises  and  the  personal  prop- 
erty therein,  and  took  and  converted  to  their  own  nse 
divers  articles,  consisting  of  machinery,  furniture,  and 
fixtures,  then  and  there  being  the  property  of  the 
plaintiff,  of  the  value  of  about  thirty  thousand  dollars ; 
all  of  which  is  to  the  damage  of  the  plaintiff  the  sum  of 
thirty  thousand  dollars ;  for  which  said  sum,  %vith  in- 
terest thereon  from  the  Sth  day  of  February,  1868,  the 
plaintiff  demands  judgment." 

The  defendants'  answers  contained,  in  effect,  a 
general  denial  and  a  jnstiHcation  of  the  taking  of  the 
property  by  the  defendant,  James  O'Brien,  as  sheriff, 
and  the  defendant,  Jacob  Seebacher,  as  deputy- sheriff, 
under  executions  against  the  property  of  one  William 
R.  Ellis,  a  Judgment  debtor,  in  favor  of  the  defendant, 
Alexander  Douglas. 

The  defendants  O'Brien  and  Seebacher  further  al- 
leged : 

(1)  That  under  and  by  virtue  of  said  executions 
they,  as  sheriff  and  deputy-sheriff  respectively,  forth- 
with, upon  the  receipt  of  the  same  made  a  formal  levy 
upon  certain  furniture,  machinery,  and  fixtures  of  the 
character  and  description  of  those  mentioned  and  de- 
scribed in  the  complaint,  and  took  the  same  into  their 
custody,  which  they  believe  to  be  the  same  personal 
property  referred  to  in  the  complaint. 

(2)  That  the  said  levying  upon  and  taking  posses- 
sion of  said  personal  property,  was  merely  formal,  and 
said  property  was  not  removed,  nor  in  any  way  dis- 
turbed, and  that  after  having  nominal  possession  of  thft 
same  for  two  days  only,  they  having  made  a  levy  upon 
other  property  of  said  William  R.  Ellis,  of  sufficient 
amount  to  satisfy  the  executions  and  precept  aforesaid, 
before  the  commencement  of  this  action  returned  said 
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furniture,  machinery  and  fixtures  to  the  possession  of 
tlie  parties  from  whom  the  same  were  taken,  in  like 
good  order  and  condition,  in  every  respect,  in  which 
the  same  were  received  ;  and  that  the  tiaid  levy,  and 
taking,  and  detention,  as  aforesaid,  constitute  the  sup- 
posed wrongful  taking  and  conversion  in  the  complaint 
alleged. 

At  the  trial  the  plaintiff  had  a  verdict  for  seven 
thousand  one  hundred  dollars. 

I>efendant8'  counsel  moved  for  a  new  trial  upon  the 
judge's  minutes,  which  motion  was  denied,  and  an  or- 
der was  entered  to  that  effect. 

Subsequently  the  defendants  moved,  on  a  case  and 
exceptions  and  on  aflBdavits,  at  a  special  term  of  the 
court,  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.     This  motion  was  also  denied. 

The  defendants  appealed  from  the  judgment^  and 
the  two  orders  denying  the  motions  lor  a  new  trial. 

Brown^  Hall^  and  Vanderpoel^  attorneys,  for  ap- 
]>ellants  O'Brien  and  Seebacher. 

R.  C  Elliot^  attorney,  and  of  counsel  for  appellants 
Douglas,  Graham,  and  Jenkins,  urged: — I.  The  sim- 
ple giving  of  a  bond  of  indemnity  to  the  sheriff,  it  is 
submitted,  is  not  enough  to  justify  a  recovery  against 
the  judgment  creditor  in  the  execution  and  the  sure- 
ties, unsupported  by  any  evidence  showing  the  giving 
of  the  bond  for  the  purpose  of  seizing  the  property  in 
question,  or  any  direction  to  the  sheriff  to  levy  upon 
the  property.  Not  a  particle  of  evidence  had  been 
given  connecting  these  defendants  with  the  alleged  levy 
at  the  time  said  motion  was  made,  neither  was  any 
presented  afterwards.  The  sheriff  having  been  direc- 
ted to  levy  upon  the  property  of  Ellis  in  the  second 
floor,  the  sewing  machines,  &c.,  which  this  plaintiff 
claimed,   and  the  bond  having  been  called   for  and 
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given  to  indemnify  the  sheriff  5n  seizing  that  property  ; 
be  is  neither  indemnified   Kor  anthorized,  nor  direc- 
ted by  anything  in   the  bond   to  seize   property  on 
the  third  floor — property  that  never  appeared  to  belong 
to  tlie  judgment  debtor  Ellis — property  that  the  judg- 
ment creditor  and  his  sureties  knew  nothing  aboat 
And    the  sureties  are    not   liable  for  his  act  in  so 
doing.     If  they  are  liable  for  this  act  of  the  sheriff, 
by  reason  of  a  wrongful  levy  upon  the  next  floor, 
so  would  they  be  for  a  levy  in   the  next  building 
or  the  next  block.     The  authorities  in  relation  to  this 
question  are  not  numerous  (Davis  v.  Newkirk,  5  DeiL 
92 ;  Averill  v.  Williams,  1  Den.  601 ;  Same  Case,   4 
Den.  295 ;  Allen  v.  Crary,   10   Wend.  349 ;  Stewart  t). 
Wells,  6  Barh.  79 :  Fonda  v.  Van  Home,  15  Wend. 
631  ;    Herrick    v.   Hoppook,    15    N.    Y.   413 ;  Ball   v. 
LoDmis,  29  iVl  Y.  412;  Ford  v.    Williams,   13  JV.    7. 
579;  Chapman  v.  Douglas,  15  Ahb.  Tr.  iV.   8.  421; 
Griffiths  V.  flardenburgh,  41  N.   Y.  464).     In  all  the 
cases  either  the  bond  of  indemnity  was  given  to  seize 
particular  property  as  in  Davis  v.  Newkirk,  or    the 
plaintiffs  below  directed  the  levy,  as  in  Allen  o.  Crary, 
and  the  partiesare  responsible  only  so  far  as  they  may 
have  directt*d  or  assented  to  the  doing  of  the  act  com- 
plained of  (Chapman  v.  Douglas,  15  Abb.  P.  N.  8.  428). 

Erastus  New^  attorney,  and  of  counsel  for  respond- 
ent, urged  : — I.  It  is  too  late  for  defendants  to  object 
that  the  evidence  was  insufficient  to  sustain  the  verdict, 
no  such  objection  having  been  made  at  the  trial.  They 
took  the  chance  of  a  verdict  in  their  favor,  and  now 
th(»y  ought  to  be  bound  by  the  result  (Rowe  v.  Stevens, 
34  N.  Y.  SupW  Ct.  437 :  45  N.   Y.  632). 

II.  The  defendants,  Douglas,  Graham  and  Jenkins, 
were  liable  for  the  acts  of  the  sheriff,  by  reason  of  their 
having  executed  and  delivered  to  him  on  January  29th, 
1868,  the  undertaking  in  question.     This  authoriz'»r|  ^  nd 
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directed  the  sheriflE  to  levy  on  any  property  he  might 
**  Judge"  belonged  to  Ellis.     O'Brien  and  Seebacher, 
in  their  answers,  allege  that  the  property  levied  on  be- 
longed to  Ellis,  and  the  defendants  who  signed  the 
n ndertaking,  in  their  answer  also  allege  that  the  prop- 
F»rty  levied  on  under  the  executions,  **  being  the  same 
property  mentioned  and  referred  to  in  the  complaint," 
belonged  to  said  Ellis.    It  is  clear  from  this  that  the 
sheriff  was  acting  within  the  provisions  of  said  under- 
tsiking,  and  that  the  property  levied  on,  was  by  him 
'*  judged"  to  belong  to  Ellis.    The  parties  to  the  un- 
dertaking being  liable  to  the  sheriff  for  his  acts  in  mak- 
ing said  levy,  are  also  liable  to  the  plaintiff  for  the  acts 
of  the  sheriff  (Herring  v.  Hoppock,  15  If.  F.,  409;  Ball 
t>.  Loomis,  29  JST.  T, ,  413  ;  Davis  v.  Newkirk,  5  DeniOy 
92).     In  Davis  v.  Uewkirk,  Bbakdslet,  Oh.  J.,  says : 
**  All  who  direct,  request  or  advise  an  act  to  be  done 
which  is  wrongful,  are  themselves  wrongdoers,  and  re- 
sponsible for  all  damages."    In  Chapman  v.  Douglas, 
(15  Ahh.  Pt.  N.  S.J  421),  the  sheriff  levied  upon  a  safe, 
and  carried  away  also  a  quantity  of  silk,  in  said  safe  at 
the  time,  the  plaintiff  refusing  to  unlock  said  safe  and 
remove  said  silk.    The  sureties  were  held  liable  for  the 
act  of  the  sheriff  in  taking  the  safe,  but  not  for  his  act 
in  taking  the  silk,  because  the  sheriff  did  not  pretend 
to  levy  on  said  silk,  nor  did  he  judge  that  it  belonged 
to  the  judgment  debtor.     In  the  present  case,   the 
sheriff  did  levy  on  the  property  of  plaintiff,  and  did 
judge  that  it  belonged  to  Ellis. 

in.  The  pretended  newly  discovered  evidence  is 
cumulative  within  the  rule,  as  laid  down  in  Brisbane 
V.  Adams,  1  Sandf.^  195 ;  Leavy  t).  Roberts,  8  Abb. 
Pr.j  310;  Tripler  V.  Ehehalt,  5  Rob.,  609;  Sheldon 
t>.  Stryker,  27  How.,  387 ;  Ritter  v.  Phillips,  84  N.  7. 
Swj^r  Ot.,  290 ;  Peck  v.  Hiller,  80  Barb.,  669  ;  46  Id., 
201. 

lY.  The  affidavits  of  the  defendants  are  so  folly 
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contradicted,  corrected,  aad  explained  by  the  counter 
affidavits  of  the  plaintiff  as  to  be  unreliable,  and  insnffi- 
cient  to  warrant  a  new  trial.  The  evidence  is  not  such 
as  would  be  likely  to  influence  a  verdict  (Darbee  v. 
Elwood  2  How.,  599). 

By  the   Court. — Freedman,  J. — ^The   exceptions 
taken  during    the  trial,   relate  to    the    admissibility 
of  the  indemnity  bond  given  by  the  defendants,  Dong- 
las,  Graham,  and  Jenkins,  to  the  sheriff,  and  to  their 
liability  thereon,  for  the  sheriff's  acts.    The  bond  con- 
tained an  obligation  in  the  sum  of  one  thousand  dollars, 
and  it  recitM  the  recovery  by  Douglas,  of  a  judgment 
against  William  B.  Ellis  ;  that  an  execution  had  been 
issued  thereon,  and  had  been  directed  and  delivered  to 
the  sheriff;  and  that  certain  personal  property  which 
appeared  to  belong  to  the  said  judgment  debtor,  was 
claimed  by  some  other  party  or  parties.    The  condition 
of  the  obligation  was  then  stated  to  be  such,  ^Hhat  if 
the   above    bounden    obligors    shall  weU    and    truly 
save,  keep  and  bear  harmless,  and  indemnify  the  said 
James  0'  Brien,  and  all  and  every  person  and  persons 
aiding  and  assisting  him  in  the  premises,  of  and  from 
all  harm,  let,  trouble,  damage,  liability,  costs,  counsel 
fees,  expenses,  suits,  actions,  judgments,  special  pro- 
ceedings, and  executions,  that  shall  or  may  at  anytime 
arise,  come,  accrue  or  happen  to  be  brought  against 
him,  them,  or  any  of  them,  as  well  for  the  levying,  at- 
taching and  making  sale  under  and  by  virtue  of  such 
execution  of  all  or  any  personal  property  which  he  or 
they  shall  or  may  judge  to  belong  to  the  said  judgment 
debtor,   as  in  entering  any  shop,  store,  building,  or 
other  premises,  for  the  taking  of  any  such  personal 
property,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue.'' 

This  bond  authorized  the  sheriff,  and  all  i)ersons  act- 
ing under  him  to  levy  on  any  property  which  he  or  thej 
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miglit  judge  belonged  to  Ellis.     It  was  therefore  clear- 
ly admissible  against  the  parties  who  had  executed  it. 

As  to  their  liability  thereon,  it  appeared  from  their 
answer,  that  they  claimed  that  the  property  levied  on 
nnder  the  execution,  was  the  same  property  which  was 
mentioned,  and  referred  to,  in  the  complaint,  and  that 
tlie  flame  belonged  to  Ellis.    The  answers  of  O'Brien 
and  Seebacher  also  contained  an  allegation   that  the 
property  levied  on  belonged  to  Ellis.    At  the  trial,  the 
efforts  of  all  the  defendants  were  directed  to  elicit  and 
to  establish  the  fact  that  the  property  in  question  was 
in  the  possession  of  and  used  by  EUis  ;  that  it  appar- 
ently belonged  to  him  ;  that  he  had  really  a  leviable  in- 
terest therein  ;  and  that  it  was  rightfully  levied  upon. 
A  prima  fade  case  was  thus  presented,  that  the  sheriff 
had  not  only  levied  on  the  property  claimed  by  the 
plaintiff,  but  that  he  had  judged  that  it  belonged  to 
Ellis.     Under  these  circumstances,  the  refusal  to  dismiss 
the    complaint   as  against  the  defendants,   Douglas, 
Graham,  and  Jenkins,  was  not  error.    If  at  the  conclu- 
sion of  the  whole  case  there  remained  a  doubt  as  to 
whether,  in  making  the  levy,  the  sheriff  did  not  exceed 
the  discretion  or  authority  conferred  upon  him  by  the 
bond  as  to  the  particular  property  levied  upon,  or  any 
part  thereof,  the  court  should  have  been  requested  to 
submit  such  question  to  the  Jury  as  a  question  of  fact. 
But  no  such  request  was  made. 

The  defendants  also  failed  to  move  for  the  direction 
of  a  verdict,  and  to  except  to  t^ie  charge.  Under  these 
circumstances,  and  there  being  sufficient  evidence  to 
sustain  the  verdict,  the  motion  for  a  new  trial  on  the 
minutes  was  properly  denied.  On  looking  over  the 
testimony,  no  sufBicient  reason  can  be  discovered  why 
such  ruling  should  be  disturbed.  All  the  questions  of 
fact  involved  in  the  case,  the  ownership  of  the  property, 
the  levy  of  the  sheriff,  and  the  extent  of  his  interference 
with  the  property,  the  release  of  the  levy,  the  return  of 
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the  possessioD  of  the  property,  and  plaintiff's  accep- 
tance, and  the  amount  Of  damages  sustained  by  the 
plaintiff,  were  fully  and  fairly  submitted  to  the  jury 
upon  testimony  more  or  less  conflicting,  and  under  a 
charge  with  which  all  the  defendants  were  so  well  sat- 
isfied that  none  of  them  excepted  to  it,  or  any  part 
thereof.  The  defendants  are  not  entitled,  therefore,  to 
have  the  verdict  set  aside  as  being  against  the  weight 
of  the  evidence  given  upon  the  trial. 

The  defendants  further  insist  that  notwithstanding 
these  matters  their  motion  for  a  new  trial  on  a  case 
should  have  prevailed,  and  that  a  new  trial  should 
have  been  granted  as  a  favor  on  the  ground  of  newly 
discovered  evidence.  This  evidence  is  by  far  too  vol- 
uminous to  be  satisfactorily  advert*^d  to  in  detail.  It 
is  claimed  that  it  establishes  that  the  plaintiff  exercised 
care  and  control  of  and  over  the  looms  and  property  in 
the  third  and  fourth  floor  of  the  factory ;  that  he 
claimed  to  be  the  owner  of,  and  endeavored  to  sell,  the 
same  a  long  time  after  his  alleged  abandonment  of  the 
property  to  the  sheriff.  If  its  general  effect  were  to  be 
taken  as  claimed,  the  evidence  would  have  been  ma- 
terial on  the  trial,  for  it  would  have  greatly  strength- 
ened the  theory  of  the  defense  that,  though  originally 
there  may  have  been  a  technical  abandonment  of  the 
property  to  the  sheriff,  the  levy  was  in  turn  abandoned 
by  the  sheriff,  and  that  the  plaintiff,  after  notice  of 
such  fact,  resumed  possession  and  control.  In  this  as- 
pect the  evidence  is  perhaps  not  cumulative  within 
the  rule,  and  as  it  can  not  be  said  that  the  defendants 
were  bound  to  anticipate  plaintiff's  denial  of  the  re- 
ceipt of  notice  of  the  abandonment  of  the  levy,  and 
that  they  should  have  been  prepared '  with  proof  to 
strengthen  their  case  on  that  point,  a  new  trial  should 
have  been  granted  on  terms,  if,  upon  the  case  as  made 
on  both  sides,  the  general  effect  of  the  alleged  newly 
discovered  evidence  had  been  left  as  the  defendanti 
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intended  it  should  appear,  and  the  evidence  had  re- 
mained A'ee  from  suspicion.  But  its  effect  was  to  a 
great  extent  neutralized  by  opposing  affidavits,  from 
v^hich  it  plainly  appeared  that  the  alleged  control  of 
and  interference  with  the  property  related  not  to  the 
property  levied  upon,  but  to  certain  looms  owned  by 
KQiSy  which,  after  Ellis's  death,  the  plaintiff  had  taken 
charge  of  as  administrator.  The  credibility  of  the  re- 
mainder of  the  evidence  was  materially  impaired  by 
the  retractions,  explanations,  and  qualifications,  which 
some  of  the  affiants  subsequently  made  in  &vor  of  the 
plaintiff,  and  by  the  account  which  they  gave  of  the 
manner  in,  and  the  inducements  under,  which  their  affi- 
davits had  been  procured.  Besides  this  there  were 
other  highly  suspicious  circumstances.  It  was  posi- 
tively shown  that  several  of  the  so-called  newly  dis- 
covered witnesses  could  not  be  found  at  the  places  of 
residence  given  by  them  in  their  several  affidavits ;  an- 
other denied  that  he  had  signed  or  sworn  to  the  affi- 
davit which  purported  to  have  been  made  by  him ;  and 
of  still  another  it  was  proven,  without  contradiction, 
that  he  had  admitted  that  the  affidavit  made  by  him 
for  the  defendants  was  untrue,  and  had  been  made 
for  a  money  consideration.  It  was  also  made  to  ap- 
pear that  the  defendants  had  not  only  paid  out  con- 
siderable sams,  but  that  they  had  agreed  with  one  of 
these  witnesses  to  pay  him  as  much  as  six  hundred 
dollars  for  the  discovery  and  procarement  of  testi- 
mony sufficient  to  obtain  a  new  trial. 

Under  these  circumstances  the  affidavits  produced 
on  both  sides  did  not  present  a  case  for  a  new  trial 
within  the  established  practice  of  the  courts,  and  the 
motion  was  properly  denied. 

The  judgment  and  the  two  orders  appealed  from 
should  be  severally  affirmed,  with  costs. 

MoNXLL,  Oh.  J.,  concurred. 
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J.   WATTS   DB   PEYSTEB,  Plaintiff,    v.    JOHN 

MURPHY,  Defendant. 

CITY  ASSESSMENTS  FOR  STREET  IMPROVENETS. 

When  deemed  to  he  confirmed  and  to  become  a  lien  upon  the  property 
inclttded  therein  f 

No  such  assessment  shall  be  deemed  to  be  fully  confirmed,  so 
as  to  be  due,  and  be  a  lien  upon  the  property  included  in 
it,  until  the  title  thereof,  with  the  date  of  confirmation, 
shall  have  been  entered,  with  the  date  of  such  entry,  in  a 
record  of  the  titles  of  assessments,  kept  in  the  office  of  the 
street  commissioner,  and  also  until  the  title  of  said  assess- 
ment shall  have  been  entered  with  the  date  of  confirmation, 
and  of  said  entry,  in  a  record  of  the  titles  of  assessments 
confirmed,  kept  in  the  office  of  the  clerk  of  arrears  {Law% 
of  1853,  1065,  S  6 ;  Laws  of  1871,  741,  §  1). 

ABsessments  for  street  improvements  in  the  city  of  New  York, 
are  not  only  a  personal  liability  against  the  owner  of  the 
lands  included  therein,  but  are  also  a  lien,  or  charge  upon 
such  lands  (2  R&o.  Laws  of  1813,  407,  §  175). 

By  subsequent  statutes  this  lien  becomes  fixed  as  an  incum- 
brance, in  the  nature  of  a  mortgage  upon  said  lands,  from 
the  time  of  its  entry  or  record  in  certain  desip^nated  offices. 
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The  officers  clothed  with  authority  to  collect  these  assessments 
in  Kew  York  city,  are  not  required  to  demand,  and  seek  to 
collect  the  assessment  of  the  owners  of  such  lands,  although 
such  owner  is  primarily  bound  and  legally  liable  to  pay  the 
same. 

Resort  may  be  had  primarily  to  either  the  land  or  to  the  owner 
thereof;  but  when  the  land  is  resorted  to,  and  the  lien  or 
incumbrance  created,  in  the  first  instance^  such  action  neces- 
sarily eztiuguishes  the  personal  liability  of  the  owner  of  said 
land. 

In  the  case  at  bar,  the  premises  were  sold  and  conveyed  oo 
December  5,  1870,  by  plaintiff  to  defendant,  the  plainti^ 
covenanting  that  the  premises  were  at  the  time  of  the  con- 
veyance free,  clear,  and  discharged  and  unincumbered  of 
all  taxes,  assessments,  and  incumbrances.  The  assessment 
in  question  was  duly  entered,  and  became  a  lien  upon  the 
premises,  December  24,  1870.  After  the  assessment  was  so 
entered,  the  plaintiff  paid  the  same,  subject  to  the  agreement 
of  the  defendant  that  he  would  return  the  money  if  the 
plaintiff  was  not  legally  liable  to  pay  the  same,  and  this  suit 
was  brought  to  recover  the  money  so  paid. 

Held,  by  the  court,  That  plaintiff  was  not  liable  to  pay  this 
assessment.  The  cases  of  Downey  9.  Mayor,  &c.,  5i  N.  F. 
186;  Rundell  o.  Lakey,  40  Id.  518;  Cranston  v.  Mason 
(Hon.  Charles  P.  Eirkland,  referee,  case  not  reported),  and 
also  the  several  statutes  relating  to  the  subject-matter, 
reviewed  by  the  court. 

Before  Monell,  Ch.  J.,  and  Curtis  and  Speib,  J  J. 

Decided  May  3,  1875. 

Verdict  taken  snbject  to  the  opinion  of  the  general 
term. 

The  action  was  to  recover  the  amount  of  an  assess- 
ment for  a  street  pavement. 

The  plaintiflE,  the  owner  of  a  lot  of  land  on  Thirty- 
seventh- street,  in  this  city,  made  an  agreement  with  the 
defendant,  on  November  3,  1870,  to  sell  and  convey  it 
to  him. 
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The  contract  provided  that  the  deed  should  be  de- 
livered on  December  5,  and  that  it  should  be  a  proper 
deed  for  conveying  the  fee  simple,  *'free  from  all  in- 
cumbrance,'' and  should  contain  a  general  warrantee, 
and  the  usual  full  covenants. 

The  deed  was  delivered  on  the  day  specified  in  the 
contract.  It  contained  a  covenant  on  the  part  of  the 
plaintiff  (grantor)  that  the  premises  **  now  are  free,  clear, 
discharged,  and  unincumbered  of  all  taxes,  assess- 
ments, and  incumbrances." 

Substrquently  there  was  found  to  be  an  assessment 
upon  the  lot,  and  the  parties  made  the  following  agree- 
ment : 

"  In  the  matter  of  the  purchase  by  John  Murphy 
from  J.  Watts  de  Peyster,  of  the  two  lots  southwest 
corner  Broadway  and  thirty-seventh-street:  It  is  here- 
by agreed  that  General  de  Peyster  shall  pay  the  assess- 
ment of  $830  -^  for  Nicholson  Pavement  on  Thirty- 
seventh-street,  returned  against  this  property ;  that 
such  payment  shall  not  affect  the  question  of  his 
liability  to  pay  the  same  ;  that  such  liability  may  be 
legally  determined  ;  and  that  if  it  shall  be  established 
that  General  de  Peyster  is  not  liable,  Mr.  Murphy  shall 
return  to  him  the  amount  with  interest." 

It  was  shown  on  the  trial,  that  from  April  1, 1870, 
to  December  5,  1870,  the  plaintiff  was  out.  of  the  city 
of  New  York.  That  during  the  interval  he  did  not  see 
the  premises,  that  they  were  in  charge  of  a  Mr.  Woods, 
that  ihe  sale  to  the  defendant  was  effected  through 
brokers,  and  consummated  by  Woods. 

The  assessment  list  for  paving  Thirty-seventh-street, 
contained  the  ordinance  of  the  common  council,  and 
the  time  of  its  adoption. 

The  work  was  finished  prior  to  May  3,  1870.  The 
assessment  apportioning  the  expenses  upon  the  prop- 
erty benefited,    was  made  by  the    assessors  prior  to 

August  15,  1870  (that  being  the  date  of  their  certificate), 
v;i.— 17 
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it  was  entered  in  the  office  of  the  board  of  assessors, 
on  November  21,  1870,  and  confirmed  by  the  board  of 
revision  and  correction  of  assessments,  on  November?, 
1870. 

The  title  of  the  assessment  was  entered  in  the  'HMe 
Book  of  Assessments^  in  the  Burean  of  Arrears,  m 
December  24,  1870.  The  entry  in  the  book  of  the 
record  of  the  title  of  assessments  (kept  in  the  street 
commissioner's  office  and  in  the  office  of  the  clerk  of 
arrears)  shows  the  same  date. 

The  conrt  directed  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  at  general  term. 

Charles  E.  Crowell^  for  plaintiff,  argued : — I.  That 
the  assessment  in  question,  for  the  amount  of  which 
this  action  was  brought,  was  not  fully  confirmed,  and 
a  lien  upon  the  premises,  until  the  entry  of  the  assess- 
ment was  made  in  the  Title  Book  of  Assessments  in 
the  Bureau  of  Arrears,  to  wit,  December  24,  1870  {Lawi 
of  1853,  p.   579,  ch.  1065).     Section  6  is  as   follows: 
*'No  assessment  for  any  improvement  shall  hereafter 
be  deemed  to  be  fully  confirmed,  so  as  to  be  due,  and 
be  a  lien  upon  the  property  included  in  it,  until  the 
title  thereof,  with  the  date  of  confirmation,  shall  have 
been  entered,  with  the  date  of  such  entry,  in  a  record 
of  the  titles  of  assessments,  to  be  kept  in  the  street 
commissioner's  office,  and  which  may  be  used  as  an 
indei:  to  a  record  of  assessments  ;  and  until  the  title 
of  the  said  assessment  shall  have  been  also  entered, 
with  the  date  of  confirmation,  and  the  date  of  such 
entry,  in  a  record  of  the  titles  of  assessments  confirmed, 
to  be  kept  in  the  office  of  the  clerk  of  arrears"  (See 
also  Hoff.  Laws  City  N.  7.  600,  602).     (a)  The  inten- 
tion of  the  legislature  that  an  assessment  shall  not  be- 
come a  lien  in  real  estate  until  entered  in  the  bureau 
of  arrears,  is  again  shown  in  Laws  of  1871,  p.  741,  cL 
381.     Second  half  of  section  1  reads  as  follows:  ''No 
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assessment  for  any  city  improvement  shall  be  deemed 
to  be  fully  confirmed,  so  as  to  be  due,  and  be  a  lien 
upon  the  property  included  in  the  assessment,  until 
the  title  thereof,  with  the  date  of  confirmation  by  the 
supreme  court,  or  by  the  board  of  revision  and  correc- 
tion  of  assessments,  as  the  case  may  be,  shall  be  en- 
tered, with  the  date  of  such  entry,  in  a  record  of  the 
titles  of  assessment  confirmed,  to  be  kept  in  the  office 
of  the  bureau  of  the  clerk  of  arrears"  (see  Dowdney 
V.  Mayor,  54  2V.  T.  186). 

II.  Taxes  and  assessments  are  not  liens  upon  real 
estate  until  made  so  by  act  of  legislature.    2  Dillon  on 
Muni,  Cory,  673,  says :  '^  It  is  undoubtedly  a  sound 
proposition,  that  taxes,  whether  general  or  special, 
are  not  liens  upon  the  property  against  which  they  are 
assessed  ;  unless  made  so  by  the  charter,  or  unless  the 
corporation  is  authorized  by  the  legislature  to  declare 
them   to  be  liens"  (38  Pa.  St.   339-471 ;  41  Id.  60  ;   6 
Md.  71 ;  3  Gill,  445  ;  1  Hoff.  Laws  of  N.  F.,  554,  602). 
''  The  clerk  of  arrears  shall  keep  a  record  of  the  title 
of  assessments  confirmed,  with  the  date  of  confirma- 
tion and  date  of  entry,  as  the  same  may  be  returned  to 
him  by  the  street  commissioners"  {Mev.  Corp.  Ord.  of 
N.  T.  1859,  §  78). 

III.  This  is  a  strict  question  of  law  and  not  of 
equity.  The  cases  cited  by  defendant  are  all  based  upon 
principles  of  equity,  and  are  not  in  point,  or  can  not 
be  taken  as  authority  here.  In  Kern  v.  Towsley  (45 
Barb.  150),  case  cited  by  defendant,  Johnson,  J., 
says  :  "Looking  at  all  the  provisions  of  the  contract, 
there  can  be  no  doubt  that  the  parties  contemplated 
and  intended  the  tax  for  that  year,  which  was  in 
progress  of  being  made  and  completed."  In  case  of 
Rundell  v.  Lakey  (40  JSf.  Y.  513),  case  cited  by  defend- 
ant, LoTT,  J.,  was  for  reversal,  on  the  ground  that  the 
tax  was  no  lien  until  levied  by  the  supervisors,  which 
was  after  the  conveyance.  Woodruff,  J.,  did  not  vote. 
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(Decision  in  8  Paige^  337).  Decision  was  based  en- 
tirely on  equitable  grounds  ;  mistake  of  fact,  and  mis- 
led by  terms  of  sale,  in  that  the  assessment  had  been 
paid,  and  parties  bid  for  property  accordingly.  It 
would  be  absurd  to  hold  that  an  assessment  becomes 
a  lien  or  incumbrance  as  soon  as  the  last  stroke  of  work 
was  done.  What  security  is  there  in  searching  titles^ 
if  there  is  no  decided  law  on  the  subject  ? 

IV.  The  case  of  Dowdney  v.  Mayor,  &c.,  is  similar, 
and  authority  in  this  action  (54  N.  T.  186).  It  is 
claimed  by  the  respondents,  and,  I  think,  correctly, 
that  the  assessment  in  question  was  not  a  lien  or  in- 
cumbrance within  the  meaning  of  the  covenant  against 
charges,  taxes,  assessments,  and  incumbrances  in  the 
deed  executed  by  them  to  the  grantors  of  the  plaintiff 
on  June  15,  1866,  because  it  had  not  then  been  con- 
firmed. No  tax  or  assessment  can  exist  until  the 
amount  thereof  is  ascertained  or  determined  (Kern  v. 
Towsley,  45  Barb.  150 ;  Post  v.  Leet,  8  Paige,  337). 
And  the  Law  of  1853  (ch.  579,  §  6)  requires  that  in  the 
city  of  New  York,  assessments  shall  be  entered  as 
therein  provided,  before  they  become  liens.  This  was 
not  done,  &c.    All  concur  with  Lott,  Ch.  C. 

V.  (a)  The  contract  should  have  provided  for  the 
assessment;  it  provided  for  everything  else,  (ft)  The 
defendant  does  not  show  that  he*  took  into  considera- 
tion the  pavement  in  question  when  he  purchased  the 
premises,  or  that  plaintiff  obtained  an  enhanced  price 
for  the  same,  (c)  The  assessment  is  imposed  upon  the 
land  and  not  the  person;  and,  when  legally  imposed, 
the  plaintiff  did  not  own  the  premises,  {d)  Statute 
should  be  construed  as  of  paramount  authority,  (e) 
Why  did  not  the  defendant  speak  about  pavement 
when  the  contract  was  entered  into  %  (/)  An  assess- 
ment can  no  sooner  become  a  lien  or  incumbrance 
until  the  act  of  the  legislature  is  complied  with,  than  a 
judgment  can  be  made  a  lien  before  it  is  docketed. 


DE  PEYSTER  «.  MURPHY.  261 


Defendant's  points. 


John  E.  Parsons,  for  defendant,  argued : — I.  The 
pavement  was  completed  on  May  3,  J 870.  The  con- 
tract was  not  made  until  the  following  November.  The 
plaintiff  thus  got  the  benefit  of  the  paving  in  the  en- 
hanced value  of  his  property.  Parties  to  a  contract 
are  presumed  to  bargain  with  reference  to  the  situation 
of  the  premises.  The  defendant  determined  what  price 
he  would  give  for  the  premises,  in  view  of  the  fact  that 
Thirty-seventh  Street  was  paved  with  Nicholson  Pave- 
ment. It  was  in  view  of  the  same  fact  that  the  plaintiff 
must  be  presumed  to  have  fixed  the  price  at  which  he 
was  willing  to  sell.  There  is  therefore  the  strongest 
equitable  claim  that  the  charge  shall  fall  upon  him. 

II.  The  assessment  was  complete  in  all  respects  on 
November  7,  1870,  when  it  was  finally  confirmed  by 
the  Board  of  Revision  and  Correction.  The  amount 
chargeable  upon  the  premises  was  determined,  and  all 
that  remained  to  make  it  a  lien  in  the  technical  sense, 
so  as  to  permit  a  sale  for  non-payment,  was  the  mere 
manual  act  of  having  the  title  transmitted  to  the  Bureau 
of  Arrears  for  entry  in  the  title-book  kept  in  that  office. 
It  is  true,  that,  by  the  Act  of  1853,  to  make  the  assess- 
ment a  perfected  lien,  required  the  title  to  be  entered  in 
the  title-book  in  the  oflSce  of  the  Bureau  of  Arrears  ; 
but  this  is  solely  with  reference  to  proceedings  to  be 
taken  by  the  city  for  the  sale  of  premises  for  non-pay- 
naent  of  assessments.  No  sale  can  be  enforced  until 
every  statutory  requirement  is  complied  with ;  but 
when  the  question  arises  between  vendor  and  vendee, 
the  point  is,  what  did  the  parties  intend  by  their  con- 
tract ?  The  plaintiff  agreed  to  sell  the  premises  in  their 
then  situation,  with  the  addition  of  the  benefit  received 
from  the  paving;  and  he  agreed  that  the  premises 
should  be  free  from  all  charge,  assessment,  and  incum- 
brance. These  are  broader  terms  than  *'lien." 
*' Lien"  might  mean,  the  lien  to  be  made  perfect  by 
complete  compliance   with  all    the  statutory  require- 
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ments.  But  the  assessment  would  incumber  the 
premises  (even  though  it  might  be  inchoate)  if,  at  the 
time  fixed  for  the  delivery  of  the  deed,  there  was  a 
positive  present  liability,  atd  every  step  had  been 
taken  by  which  it  was  determined  exactly  what  was 
the  amount  of  the  charge. 

III.  Rundell  v.  Lakey  (40  iV.  Y.  513)  is  much 
stronger  for  the  defendant  than  this  case.  There,  a 
vendor  was  held  liable  for  the  annual  tax  where  the 
assessment  had  been  laid,  though  the  Board  of  Super- 
visors had  not  yet  levied  the  tax.  Until  the  action  of 
the  Board  of  Supervisors  the  tax  was  incomplete  ;  the 
property  could  not  be  sold  for  the  non-payment  of  the 
tax  ;  and  yet  the  Court  of  Appeals  held  the  charge  t*> 
constitute  an  incumbrance.  The  amount  in  question 
was  assessed  by  the  assessors  against  the  plaintiff.  He 
was  liable  personally  for  the  payment  {Aci  of  April 
9,  1813,  §  175 ;  Rundell  v.  Lakey,  supra).  And  had 
the  assessment  been  paid  by  any  other  person  {a  for- 
tiori  by  the  defendant),  that  person  could  maintain  an 
action  for  reimbursement  against  the  plaintiff,  who 
would  thus  be  made  to  pay  (Ac^  of  April  9,  1813,  § 
176).  That  demonstrates  his  liability.  If  by  circuity 
the  plaintiff  could  be  made  liable,  he  is  liable  when  the 
direct  claim  arises.  This  whole  question  has  been  very 
thoroughly  considered  by  Mr.  Charles  P.  Kirkland,  as 
referee  in  the  case  of  Cranston  D.  Mason,  and  to  his 
printed  opinion  general  reference  is  made  (Post  2?. 
Leet,  8  Paige^  337  ;  Prescott  ^).  Trueman,  4  Mass.  627 ; 
Kern  v.  Towsley,  46  Barb.  160). 

IV.  Dowdney  v.  The  Mayor  (54  ]!r.  T.  186)  is 
claimed  to  be  in  favor  of  .the  plaintiff.  There  the  con- 
veyance was  on  June  15,  1866 ;  the  assessment  was  not 
confirmed  until  October,  1866.  At  the  time  of  the  con- 
veyance the  amount  of  the  possible  assessment  was 
neither  ascertained  nor  determined,  and  it  was  upon 
that  principle  that  the  opinion,  so  far  as  concerns  the 
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point  in  question,  was  put,  Lott,  Ch.  C,  who  had 
dissented  in  Rundell  v.  Lakey,  delivering  the  opinion^ 
and  Earl,  C,  dissenting.  An  examination  of  the 
case  will  show  that  it  turned  upon  other  points,  so  that 
what  was  said  by  Judge*  Lott  was  really  obiter. 
Where,  however,  the  commission  is  in  conflict  with  the 
Court  of  Appeals,  it  is  the  court  which  controls. 

By  the  Court. — Monell,  Ch.  J. — Unless  the  de- 
cision of  this  case  is  to  be  controlled  by  other  consid- 
erations than  a  strict  application  of  the  provisions  of 
the  act  of  1853  {Laws  1863,  p.  1065),  it  must  be  deter- 
mined that  the  assessment  in  question  did  not  become 
an  ''incumbrance'!  upon  the  property  until  after  the 
delivery  of  the  deed.  The  sixth  section  of  the  Act  re- 
ferred to  is  as  follows : 

"  JVo  assessment  for  any  improvemeni  shall  Tiere- 
after  he  deemed  to  he  fully  confirmed^  so  as  to  he  due^ 
and  he  a  lien  upon  the  property  included  in  it^  until 
the  title  thereof,  with  the  date  of  confirmation,  shall 
have  been  entered,  with  the  date  of  such  entry,  in  a  re- 
cord of  the  titles  of  assessments,  to  be  kept  in  the 
Street  Commissioner's  oflSce,  and  which  may  be  used 
as  an  index  to  a  record  of  assessmehts  ;  and  until  the 
title  of  the  said  assessments  shall  have  been  also 
entered,  with  the  date  of  confirmation,  and  the  date  of 
such  entry ^  in  a  record  of  the  titles  of  assessmcntSy 
confirmed^  to  he  Tcept  in  the  office  of  the  Clerk  of  Ar- 
rears.^^ 

The  deed  was  delivered  on  the  6th  of  December,  and 
the  entry  required  by  the  section  quoted,  was  not  made 
until  the  24th  of  the  same  month,  from  and  after  which 
time  only,  it  became  a  lien. 

A  later  statute  {Laws  1871,  p.  741,  §  1)  also  provides 
that — "No  assessment  for  any  city  improvament  shall 
be  deemed  to  be  fully  confirmed,  so  as  to  be  due,  and 
be  a  lien  upon  the  property  included  in  the  assessment^ 
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until  the  title  thereof,  with  the  date  of  the  confirma- 
tion by  the  Supreme  Court,  or  by  the  Board  of  Revision 
and  Correction  of  Assessments,  as  the  case  may  be, 
shall  be  entered,  with  the  date  of  such  entry,  in  a  re- 
cord of  the  titles  of  assessments  confirmed,  to  be  kept 
in  the  office  of  the  Bureau  of  the  Clerk  of  Arrears." 

These  statutes  definitely  fix  the  time  when  an  assess- 
ment shall  become  a  lien,  and  must  govern  in  the 
construction  and  enforcement  of  covenants  against  in- 
cumbrances, unless  upon  some  principle  of  equity,  a 
different  rule  should  prevail. 

The  covenant  in  the  plaintiff's  deed  was,  that  at  fJU 
time  of  its  deliver]/,  the  premises  should  be  free  fron* 
incumbrances  (and  ^n^^ incumbraufie'*^  is  defined  to  be 
a  lien  upon  an  estate. — Bouvier). 

Under  the  statutes  reft^rred  to,  the  assessment  wi»s 
not  an  incumbrance  at  the  delivery  of  the  deed,  and  there 
was.  therefore,  no  breach  of  the  plaintiffs  covenant. 

The  language  of  the  acts  is  explicit,  and  it  was  de- 
cided in  Dowdney  ©.  The  Mayor,  &c.  of  N.  Y.  (^4  A\  T. 
186)  that  the  required  entry  must  be  made  before 
the  assessment  could  become  a  lien  ;  and  if  not  made 
prior  to  the  delivery  of  the  deed,  there  could  not  be  a 
breach  of  the  covenant  against  incumbrances. 

The  power  to  assess  for  benefit,  was  re-enacted  by 
the  Revised  Laws  of  1813  (2  R.  L.  39)  which  declarp:* 
that  the  amount  of  the  assessments  shall  be  a  *'real 
incumbrance"  upon  the  lands  assessed  ;  and  the  only 
purpose  of  the  subsequent  acts,  was,  not  to  create,  but 
to  fix  the  time  when  the  "incumbrance"  should  take 
effect  upon  the  lands.  That  is  now  defiinitely  deter- 
mined by  the  entry  in  the  record  of  assessments  in  the 
oflice  of  the  Street  Commissioner  and  Bureau  of  Clerk 
of  Arrears. 

The  assessment,  therefore,  not  having  become  a  lien 
when  the  covenant  was  made,  there  was  no  right  of 
action  upon  the  covenant ;  nor  did  it  afford  any  right 
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to  the  purchaser  to  refuse  to  take  the  title  under  the 
terms  of  his  contract  with  the  plaintiff.  Those  terms 
i^ere  to  convey  free  from  incumhranres,  and  that  the 
property  was  free  from  any  legal  incumbrance  when 
the  conveyance  was  made. 

It  is  very  clear,  therefore,  that  had  the  defendant 
paid  the  assessment,  he  would  have  be^n  without 
remedy  under  the  contract  or  the  deed.  No  covenant 
had  been  broken,  as  no  lien  had  been  created  until 
after  the  covenant  was  made. 

The  defendant,  however,  claims,  that  notwithstand- 
ing the  assessment  had  not  become  a  legal  lien  when 
the  covenant  was  made,  the  plaintiff  is,  nevertheless, 
liable  to  pay  it,  on  the  ground  that  the  assessment  had 
in  fact  previously  been  made ;  that  the  improvement 
had  beea  completed,  and  the  benefit  derived  before  the 
sale. 

The  work  was  finished  prior  to  May,  1870.  The 
assessment  was  apportioned  in  August.  It  was  con- 
firmed November  7,  and  entered  in  the  office  of  the 
Board  of  Assessors,  November  21,  1870. 

This  claim  of  the  defendant,  however,  is  not  made 
under  or  upon  the  covenant  in  the  deed,  but  under  the 
subsequent  and  separate  agreement  between  the  parties, 
which  is  to  the  effect  that  the  payment  of  the  assess- 
ment by  the  plaintiff  should  not  affect  the  question  ot 
his  '^  liability  ^^  to  pay  it. 

In  support  of  this  claim  we  are  referred  to  the  case 
of  Rundell  v,  Lakey  (40  N.  Y.  513). 

In  that  case  the  defendants  conveyed  the  land 
on  September  1.  The  taxes  for  that  year  had  been 
assessed  to  the  defendants.  The  assessment  roll  had 
been  completed  on  the  first  of  the  previous  August,  but 
the  annual  meeting  of  the  Supervisors  was  not  held 
until  the  succeeding  November,  when,  and  not  until 
when,  the  tax  was  extended  upon  the  roll. 

The  court  held  that  the  defendants  were  liable  for 
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the  tax,  upon  the  ground  that  the  tax  is  imposed  upon 
the  person  of  the  owner  on  account  of  the  owuership, 
and  that  his  liability  is  conclusively  fixed  by  the  com- 
pletion and  deliver}^  of  the  roll. 

The  deed,  conveying  the  property  in  that  case, 
contained  only  a  covenant  of  quiet  and  peaceable  en- 
joyment, and  of  warranty,  which  is  not  broken  except 
by  actual  ouster.  It  contained  no  covenant  against  in- 
cumbrances. 

But  the  plaintiff  paid  the  tax  under  an  agreement 
with  the  grantors  that  ''  in  case  they  (the  grantors) 
were  legally  liable  to  pay  it,"  they  would  refund  the 
amount. 

The  only  question,  therefore,  in  that  case,  was  as 
to  the  legal  liability  of  the  grantors  to  pay  the  tax. 
There  was  no  question  of  lien  pr  breach  of  covenant, 
to  support  the  action,  or  to  supply  a  consideration  for 
the  subsequent  agreement.  Had  that  agreement  not 
been  made,  the  purchasers  would  have  had  no  remedy 
against  their  grantors,  had  they  paid  the  tax,  except, 
perhaps,  after  an  actual  ouster  under  a  tax  sale. 

The  decision  in  Rundell  7).  Lakey,  rested  solely 
upon  the  construction  of  the  Revised  Statutes  concern- 
ing assessments  and  the  collection  of  taxes  (1  J9.  & 
387).  By  those  statutes  a  tax  is  made  exclusively  a 
personal  liability.  No  lien  is  created  upon  the  lands. 
The  tax  is  imposed  upon  the  owner  and  not  upon  the 
land.  It  is  collected  of  the  owner  out  of  his  i)ersonal 
estate.  He  is  the  primary  debtor,  and  the  warrant  to 
the  collector,  which  the  statute  authorizes,  is  the 
judgment  and  execution  for  the  debt,  and  must  be 
made  out  of  the  goods  and  chattels  of  the  debtor.  Nor 
is  it  confined  to  chattels  on  the  lands,  but  may  be  col- 
lected out  of  the  goods  and  chattels  of  the  person 
taxed,  *'  wheresoever  the  same  may  be  found  '*  within 
the  district  of  the  collector. 

The  land  assessed  is  only  secondarily  liable.    In 
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default  of  sufficient  goods  and  chattels  of  the  person 
assessed,  provision  is  made  for  the  sale  of  the  lands, 
in  respect  to  the  ownership  of  which  the  tax  was  im- 
posed. And  so  far,  and  so  far  only,  a  tax  may  be  re- 
garded, perhaps,  as  a  lien,  or  in  the  nature  of  a  lien, 
upon  the  lands.  But  whatever  it  is,  it  is  subordinated 
to  the  personal  liability  of  the  owner,  and  can  be  en- 
forced only  in  default  of  collecting  out  of  the  owner's 
goods. 

The  decision,  therefore,  in  the  Rundell  case  being 
upon  a  construction  of  the  revised  statutes  and  of  the 
agreement  of  the  parties,  has  not,  in  ray  judgment,  any 
application  to  the  question  now  before  ns,  which  de- 
pends upon  a  different  state  of  the  law  and  facts. 

The  special  laws  concerning  the  assessment  and 
collection  of  taxes  in  the  city  of  New  York,  provide, 
beside  the  personal  liability  of  the  owner,  that  assess- 
ments for  street  improvements  shall  be  a  lien  or 
charge  upon  the  lands  improved  {2  Laws  [-B.  L,]  1813, 
407,  §  175),  and  which  lien  or  charge,  by  subsequent 
acts  (1853  and  1871,  svpra)  becomes  fixed,  as  an  in- 
cumbrance upon  the  lands,  only  from  the  time  of  the 
entry  of  the  assessment  in  the  designated  offices. 

Under  these  special  laws,  a  lien  upon  the  lands  is 
created  in  the  first  instance,  in  the  nature  of  a  mortgage 
thereon  (2  H.  L.  446,  §  271),  which  may  be  enforced  by 
a  sale  of  the  land  {Laws  of  1824,  39,  ch.  49). 

Under  the  revised  statutes  it  is  made  Wi^dutyol  the 
collector  of  a  tax,  to  levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  who  ought  to 
pay  (2  Rev.  Stat  397,  §  2).  And,  as  we  have  seen, 
resort  can  be  had  to  the  lands,  only  in  default  of  such 
goods  and  chattels.  But  under  the  acts  applicable  ex- 
clusively to  the  city  of  New  York,  no  similar  duty  is 
imposed  upon  the  officer  clothed  with  authority  to 
collect  an  assessment.  The  owner  is  liable  upon  de- 
mand to  pay  the  sum  assessed,  and,  in  default  of  such 
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payment,  it  is  made  lawful  to  levy  the  same  by  dis- 
tress and  sale  of  his  goods  and  chattels  (2  R.  L,  1813, 
§  175).  But  nowhere  is  it  required  to  be  done.  It  is 
permission  merely,  and  a  cumulative  remedy. 

ff or  does  the  right  or  power  to  sell  the  lands  de- 
pend upon  a  deficiency  of  goods  and  chattels.  The 
act  of  1816  (eh.  115)  provides,  that  on  proof  of  neglect 
or  refusal  to  pay,  the  corporation  may  proceed  to  sell. 
No  attempt  and  failure  to  levy  of  the  goods  and  chattels 
need  be  shown,  nor  any  proceeding  whatever,  to  en- 
force personal  liability. 

It  is  evident,  therefore,  that  in  this  city,  unlike 
other  parts  of  the  State  where  the  Revised  Statutes 
apply,  the  land,  if  not  the  primary  fund,  is  at  least 
cutemporaneous  with  the  personal  liability.  Resort 
may  be  had  to  either  in  the  first  instance,  except  that 
a  preliminary  demand  must  be  made  of  the  owner,  if 
he  can  be  found,  before  proceeding  to  sell  the  land ; 
and  when  the  land  is  resorted  to  in  the  first  instance, 
it  necessarily  extinguishes  the  personal  liability. 

Under  this  state  of  the  law  in  this  city,  it  became 
important  that  a  time  should  be  definitely  fixed  when 
the  lien  should  become  complete,  and  a  record  made 
which  should  be  open  to  public  inspection.  In  the 
innumerable  sales  and  transfers  of  real  property  in 
this  city,  it  affords  a  marked  facility  to  purchasers 
to  ascertain  with  certainty  the  condition  of  the  title 
they  buy  ;  and  determine  with  equal  precision  upon 
whom  the  burthen  of  payment  shall  fall. 

Not  only  is  the  law,  applicable  to  the  case  before 
us,  entirely  different  from  the  statutes  under  which  the 
Rundell  case  was  decided,  but  the  facts  are  also  differ- 
ent. 

The  agreement  in  that  case  had  reference  to  the  per- 
sonal liability  of  the  grantors  to  pay  the  tax.  There 
was  no  lien  on  the  land,  therefore  the  sale  was  not 
subject  to  a  lien.     The  personal  obligation  to  pay  re- 
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mained,  notwithstanding  the  sale  ;  and,  in  the  view  of 
the  court,  was  collectable  of  the  grantor  after  the 
sale. 

In  the  agreement  which  the  parties  to  this  action 
made,  it  is  very  clear  that  they  intended  that  the  pay- 
ment of  the  assessment,  by  the  grantor  or  grantee, 
should  depend  upon  the  actual  existence  of  it  as  an 
incumbrance,  when  the  covenant  was  made.  It  was 
not  their  design  to  test  the  grantor's  liability  by  any 
fact  other  than  such  as  the  record  in  the  bureau  of  ar- 
rears would  furnish.  If  at  the  delivery  of  the  deed 
the  assessment  had  become  a  lien,  then,  under  the 
grantor's  covenants,  he  was  bound  to  pay.  If  not  a 
lien,  there  was  not  any  breach  of  the  covenant. 

It  is  therefore  clear  that  the  agreement  in  this  case 
can  not  have  the  interpretation  or  force  and  effect  that 
was  given  to  the  agreement  in  the  Rundell  case  ;  and 
the  liability  of  the  plaintiff  under  his  contract  is  to  be 
determined  by  the  single  fact  or  question,  whether  the 
lien  existed  when  he  conveyed  the  lot ;  and  not  upon 
any  possible  supposed  liability  fixed  by  the  imposition 
of  the  tax. 

Under  this  construction  of  their  agreement,  and 
under  the  laws  fixing  the  time  when  an  assessment  be- 
comes a  lien,  there  was  no  incumbrance  on  the  land 
for  which  the  plaintiff  was  liable.  ' 

If  I  am  correct  in  my  conclusion  that  the  agreement 
of  these  parties  was  founded  upon  the  covenant  against 
incumbrances,  then  the  case  of  Dowdney  v.  The  Mayor, 
&c.,  of  N.  Y.  {ubi  supra)^  is  applicable  and  decisive. 

In  that  case,  like  the  one  before  us,  the  entry  of  the 
assessment  was  made  in  the  proper  ofl5ce  after  the  con- 
veyance, and  the  court  held  that  it  was  not  a  lien  or 
incumbrance  within  the  meaning  of  the  covenant 
against  taxes,  assessments,  &c. 

There  is  a  further  view  pressed  upon  our  attention 
by  the  defendant's  counsel. 
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He  claims  that  beyond  all  other  considerations  there 
18  a  strong  equitable  reason  for  charging  tlie  assess- 
ment upon  the  plaintiff. 

The  work  was  finished,  and  the  property  received 
the  direct  and  immediate  benefit  of  the  improvement, 
several  months  previous  to  the  sale.  It  is  claimed 
that  such  benefit  was  equal  to  the  amount  assessed, 
and  was  «dded  by  the  owner  to  the  price  demanded 
for  the  property. 

It  does  not  appear,  however,  that  either  party  con- 
sidered the  subject  of  the  improvement  in  any  aspect. 
The  plaintiff  was  absent  during  the  interval  between 
the  completion  of  the  work  and  making  the  contract 
of  sale  ;  and  there  is  no  evidence  that  he  knew  or  had 
any  information  in  respect  to  it.  And  it  does  not  ap- 
pear that  the  defendant  made  it  any  part  of  his  exam- 
ination, or  estimated  it  in  the  price  he  agreed  to  pay. 
In  short,  the  supposed  beneficial  effect  of  the  improFe- 
ment  does  not  seem  to  have  influenced  either  party  in 
the  purchase  and  sale. 

Nor  can  a  different  conclusion  be  drawn  from  the 
fact  that,  prior  to  the  contract,  the  apportionment  of  the 
assessment  had  actually  been  made ;  and  that  prior  to 
the  deed,  the  expense  of  the  improvement  had  been 
ascertained  by  the  assessors,  and  their  assessment  con- 
firmed by  the  board  of  revision,  and  duly  filed. 

There  is  no  evidence  to  warrant  the  conclusion  that 
the  existence  of  these  facts  influenced  either  of  the 
parties  in  any  degree,  in  the  contract  of  sale,  or  in  the 
delivery  and  acceptance  of  the  deed. 

In  support  of  this  equity  we  were  referred  to  Po>t 
e?.  Leet  (8  Paige^  337),  where  a  purchaser  at  a  mastei's 
sale  was  relieved  from  his  bid  by  the  existence  of  a 
large  unconfirmed  assessment.  Bat  it  was  put  npon 
the  ground  that  the  bid  was  made  under  a  mistake  as 
to  the  facts  of  the  case,  and  that  the  buyer  was  actually 
misled  by  the  written  terms  of  sale. 
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There  are  no  such  features  in  the  case  before 
us. 

Another  case  decided  by  a  referee  to  which  we  were 
also  referred  (Cranston  v.  Mason),  has  also  this  essen- 
tial difference.  The  action  was  upon  the  covenant 
against  incumbrances;  and  the  referee  found  as  a 
fact,  that  at  the  time  of  the  delivery  of  the  deed  the 
grantor  informed  the  purchaser  that  all  taxes,  assess- 
ments, charges,  and  incumbrances  on  the  property  had 
been  paid,  and  that  there  were  no  incumbrances  of  any 
kind  on  the  property.  That  this  fact  had  great  in- 
fluence upon  the  learned  referee,  is  to  be  seen  from  Ids 
version  of  it  in  his  written  opinion,  where  he  says  the 
defendant  gave  the  plaintiff  to  understand  that  the 
street  improvements  had  been  paid  for,  and  that  there 
was  no  charge  or  incumbrance  on  the  lots  in  conse- 
quence of  those  improvements. 

But  the  referee  was  unable  to  distinguish  Rundell 
*».  Lakey  (supra)  and  thought  it  a  controlling  au- 
thority. In  that,  I  think,  he  was  in  error ;  and  as  his 
general  conclusion  rested  upon  a  mistaken  view  of  the 
liability  incurred,  his  results  must  fall  for  the  want  of 
adequate  support. 

The  law  has  provided  a  record  open  to  the  public, 
which  is  the  only  safe  guide  in  the  multitudinous  trans- 
actions in  real  estate  in  this  city.  An  assessment  for  a 
street  improvement  can  not  become  a  lien  on  land 
until  it  is  made  such  record  ;  and  no  one  is  required, 
'>ehe  seller  or  purchaser,  to  look  beyond  or  behind 
that  record.  If  he  finds  no  confirmation,  then  he  is 
protected;  and  it  is  enough  to  say  that  in  common 
practice  the  search  for  liens  and  incumbrances  does 
not  extend  beyond  the  bureau  where  the  record  must 
be  kept. 

K  parties  desire  further  protection  they  must  secure 
it  by  their  contracts. 
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The  plaintiff  should  have  judgment  upon  the  Terdioti 
with  costs. 


CiTBTis  and  Spmr,  JJ.,  concurred. 


LEWIS  EGBERTS,  PLAnrrirr  and  Appellant,  v. 
HENRY  WHITE,  at^d  another,  Ex'rs,  Ac, 
Defendants  and  Respondents. 


ENTRY  OP  judgment,  REGULARITY  OF. 

Upon  the  trial  of  an  issue  of  fact  by  the  court,  its  decision  ahall  be 
given  in  writing,  &c.  (Code,  §  267). 

The  decision  is  a  judicial  act,  and  is  complete  when  redaced  to 
writing.  Whatever  remains  to  be  done,  is  a  mere  clerical  act  to 
be  done  by  the  clerk,  to  wit :   entry  of  judgment. 

Reducing  the  decision  to  writing,  concludes  the  trial,  and  au- 
thorizes the  judgment  and  completes  the  official  act  of  the  judge, 
and  the  decision  could  be  filed  and  the  judgment  be  entered  by 
the  clerk  at  any  time  afterwards. 

The  expiration  of  the  judicial  term  of  the  judge,  after  the  decision, 
yet  before  such  filing  of  the  same  and  entry  of  the  judgment 
thereupon,  would  not  make  such  entry  irregular. 

A  decision  in  writing  that  contains  more  than  is  authorized  by  law, 
may  be  modified  by  the  court,  on  the  motion  of  the  party  in 
whose  favor  it  was  rendered,  by  omitting  therefrom  so  much  as 
was  erroneous,  and  retaining  so  much  as  was  authorized  by 
law. 

The  special  term  can  thus  modify  a  decision,  and  direct  the  court 
to  enter  a  judgment  upon  it,  in  a  modified  form. 

The  party  against  whom  the  same  was  rendered,  is  not  prejudiced 
by  such  a  modification  and  entry.  But  such  a  judgment  should  not 
be  entered  as  of  an  anterior  date.  Such  an  entry  might  affect 
the  rights  of  others  not  parties. 
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Before  Monell,  Ch.  J.,  and  Curtis  and  Speib,  J  J. 

Bedded  May  8,  1875. 

Appeal  from  a  judgment  and  order. 

The  action  was  to  obtain  an  injunction  restraining 
the  defendants  from  interfering  with  a  party  wall.  It 
was  tried  at  special  term  in  February,  1863,  by  the  late 
Chief  Justice  Barbour,  without  a  jury.  He  made 
and  signed  his  findings  of  fact  and  conclusions  of  law, 
but  they  were  not  filed  during  his  continuance  in  office. 
His  term  expired  December  81,  1873. 

The  conclusions  of  law  were:  ''That  the  defend- 
ants are  entitled  to  a  reference  to  ascertain  what,  if 
any,  damages  they  have  sustained  by  reason  of  the  in- 
junction issued  at  the  instance  and  on  behalf  of  the 
plaintiff  herein ;  and,  that  the  defendants  are  entitled 
to  judgment  against  said  plaintiff  for  the  amount  of 
said  damages,  and  for  a  dismissal  of  the  complaint 
herein  and  for  costs." 

In  June,  1874,  upon  the  defendants'  application  to 
the  special  term,  it  was  "  ordered  that  the  said  decision 
be  filed,  and  that  judgment  be  entered  thereon,  nunc 
pro  tunc^  directing  the  dismissal  of  the  complaint  in 
this  action  with  costs  to  be  adjusted,  said  judgment  to 
be  settled  as  to  form  upon  two  days'  notice." 

Judgment  was  thereupon  entered  against  the  plain- 
tiff, dismissing  the  complaint  and  for  costs. 

No  reference  was  had  to  ascertain  the  damages  by 
reason  of  the  injunction,  or  if  had,  no  judgment  was 
entered  thereupon ;  and  it  was  conceded,  under  the 
authority  of  Leavitt  n.  Dabney  (9  Ahb.  Pr.  N.  8.  374- 
884),  that  so  much  of  the  conclusions  of  law  as  directed 
a  reference  to  ascertain  the  damages,  and  as  awarded 
judgment  therefor,  was  erroneous. 

The  judgment  under  the  order  of  the  special  term 
WMs  entered  as  of  October  5,  1865. 

vn.— 18 
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The  plaintiff  appealed  from  the  order  and  judgment 

C.  Tracy  and  U.  B.  Martin^  for  appellant. 

W.  A.  Butler  and  P.   W.  Ostrander^  for  respond- 
ents. 

By  the  Court. — Monbll,  Ch.  J. — The  judgment 
as  entered,  being  merely  for  a  dismissal  of  the  com- 
plaint and  for  costs,  no  question  arises  upon  it^  except 
as  to  the  regularity  of  its  entry.  The  error  in  direct- 
ing a  reference  before  judgment,  and  awarding  dam- 
ages as  part  of  the  judgment,  was  not  repeated  in  the 
judgment  as  entered. 

It  is  now  claimed — ^and  the  appeal  from  the  order  of 
the  special  term  furnishes  the  facts  and  presents  the 
question — that  no  judgment  could  be  entered  upon  the 
decision  of  the  justice  who  tried  the  cause,  after  the 
expiration  of  his  term  of  office. 

Upon  the  trial  of  an  issue  of  fact  by  the  court,  its 
decision  shall  be  given  in  writing,  and  shall  contain  a 
statement  of  the  facts  found,  and  the  conclusions  of 
law  {Code,  §  267). 

The  decision  is  a  judicial  act,  and  is  completed  when 
reduced  to  writing.  Whatever  remains  to  be  done  is  a 
mere  clerical  act. 

The  same  section  of  the  Code  (267)  provides,  that 
judgment  upon  the  decision  shall  be  entered  accord- 
ingly ;  and  it  is  the  duty  of  the  cierJc  to  make  the 
entry  (Schenectady,  &c.  PL  R.  Co.  v.  Thatcher,  6  Eow. 
Pr.  226 ;  Loeschigk  t.  Addison,  3  Roht.  381,  838). 

Reducing  the  decision  to  writing  concludes  the 
trial  and  authorizes  the  judgment.  H*o  allocatur  of 
the  justice  is  required.  The  clerk  on  filing  the  deci- 
sion enters  the  judgment  strictly  in  conformity  with  the 
decision. 

It  is  very  clear,  I  think,  that  when  the  late  chief 
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justice  reduced  his  findings  of  fact  and  law  to  writing, 
and  subscribed  them  with  his  name  and  oflBce — as  he 
did  in  this  case — he  had  completed  the  trial  and  the 
clerk  was  authorized  at  once  to  enter  the  appropriate 
judgment.  Had  he  done  so,  any  errors  in  it  could 
have  been  corrected  only  on  appeal.  The  judgment 
would  have  been  entirely  regular. 

If,  therefore,  the  only  remaining  duty  was  upon  the 
clerk,  he  could  discharge  it  at  any  time  afterwards ; 
and  no  lapse  of  time,  nor  the  expiration  of  the  judi- 
cial term  of  the  justice,  would  render  the  entry  irreg- 
ular. 

The  omission  to  enter  the  judgment  was  caused,  as 
it  appears,  by  the  reference  which  was  ordered  to  as- 
certain the  damages.  Until  the  referee  made  his  report, 
no  final  or  complete  judgment  under  the  decision  could 
be  entered.  But  it  was  competent  for  the  defendants  to 
waive  the  reference  and  consent  to  a  judgment  in  a 
modified  form,  omitting  so  much  as  was  erroneous,  and 
retaining  so  much  only  as  was  authorized  by  law. 

It  was  necessary,  or  at  least  proper,  therefore,  for 
the  defendants  to  go  to  the  special  term  for  an  order 
modifying  the  decision,  and  authorizing  the  clerk  to 
to  enter  a  judgment  upon  it  in  a  modified  form. 

As  it  was,  before  the  order  of  the  special  term,  it  might 
be  regarded  as  only  an  interlocutory  decision,  which 
would  remain  in  abeyance  until  the  damages  were 
ascertained,  when  the  final  judgment  could  be  entered. 
In  that  case,  no  other  judge  of  the  court  could  continue 
the  trial  and  pronounce  the  final  judgment  (Chamber- 
lain V.  Dempsey,  15  Abb.  1). 

By  waiving  the  reference,  however,  and  surrendering 
80  much  of  the  decision  as  provided  for  the  damages  to 
be  ascertained  by  the  reference,  the  court  had  power  to 
authorize  the  clerk  to  enter  final  judgment  upon  the 
decision.  And  the  exercise  of  such  authority  was  not 
an  unlawful  or  improper  act  of  the  court. 
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I  can  not  find  any  irregularity  in  the  entry  dP  judg- 
ment. The  plaintiff  has  not,  andean  not  be  prejudiced 
by  its  modified  form,  and  the  order  authorizing  the 
modification  was  correct. 

But  I  am  not  satisfied  that  it  was  correct  to  direct 
the  ^dgment  to  be  entered  as  of  an  anterior  date. 
Even  the  power  to  do  so  was  questioned  in  Moore  t. 
Westervelt  (14  How.  Pr.  279),  and  I  can  discover 
no  reason  for  it  in  the  present  case.  It  may  aflfect  the 
rights  of  others,  not  parties,  and  can  conserve  no  im- 
portant purpose  of  the  defendants. 

I  think  the  order  in  that  respect  should  be  change!, 
and  that  the  special  term  should,  if  the  plaintiff  de- 
sires it,  direct  the  entry  of  judgment  to  be  altered 
accordingly. 

The  judgment  and  the  order  (as  modified)  should  be 
affirmed,  with  costs. 


CuBTis  and  Spmb,  JJ.,  concurred. 
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V.  THE  MAYOR,  &c.,  OP  NEW  YORK,  et  al., 
Deff-ndantb  and  Respondents. 

amendments  to  pleadings. 

The  code,  by  its  proYisions    in  regard  to  amendments,  protects 
parties  when  errors  occur  and  mistakes  are  made,  and  when  a 
case  comes  within  the  scope  of  its  provisions,  and  there  is  no 
bad  faith  nor  wanton  delays  imputed  to  the  party  applicant,  and 
the  defense  proposed  is  not  an  unconscionable  one,  the  court 
should  always  permit  the  amendment. 
The  court  has  the  power  to  allow  any  allegation  material  to  the 
case  to  be  inserted  in  the  answer,  although  the  effect  may  be  to 
change  the  defense  ;  and  when  a  new  trial  has  been  ordered  the 
court  has  the  same  power  to  allow  the  parties  to  amend  their 
pleadings  as  before  the  triaL 
Is  an  order  of  this  character  the  subject  of  review  on  appeal  ? 
Eeld,  by  Monell,  Ch.  J.,  in  his  concurring  opinion,   that 
this  order  was  clearly  non-appealable,  citing  and  discussing 
Bowman  9.  De  Peyster  (2  i>a2^,  208),  and  Simmons  «. 
Lyons  (35  Supr.  Ot,  555,  and  55  i^.   T,  671),  and  other 
cases. 

Before  Monell,  Ch.  J.,  and  Cuetis  and  Spbib,  J  J. 

« 

Decided  Hay  8,  1875. 

Appeal  from  an  order  granting  defendants'  motion 
for  leave  to  amend  their  answer. 

D.  M.  Porter^  for  appellant. 

D.  J.  DeaUj  of  connsel,  and  E.  Delafleld  Smithy 
Counsel  to  Corporation,  for  respondents. 

By  THE  Court. — Cttrtis,  J.— The  complaint  alleges 
that  the  Mayor,  Aldermen  and  Commonalty  of  the  city 
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of  New  York,  **  through  the  school  trustees  of  the 
tenth  ward  in  said  city,  such  board  being  requested 
to  do  so  through  the  then  board  of  public  instruction 
in  said  city,  now  the  board  of  education  "  entered  into 
contract,  with  Alonzo  Dutch,  by  which  he  a^eed  to 
build  a  school-house,  and  the  mayor,  &c.,  of  the  city 
of  New  York,  agreed  to  pay  therefor  the  sum  of 
$20,000  in  eight  installments. 

The  complaint  then  averred  the  assignment  of  the 
contract  to  the  plaintiff ;  the  completion  of  the  bnilding 
by  him  ;  and  that  the  eight  installments  payable  nndei^ 
the  contract  was  due  and  unpaid  to  him. 

By  the  answer,  it  was  admitted  that  the  contract  was 
made  as  alleged  in  the  complaint. 

The  cause  was  tried  in  October,  1874. 

The  plaintiff  put  in  evidence  the  cohtract. 

It  then  appeared  that  the  contract  was  made  by 
**  The  school  trustees  of  the  tenth  ward,"  and  that  the 
mayor,  &c.,  of  the  city  of  New  York  was  not  a  party 
thereto. 

The  court  dismissed  the  complaint  upon  the  ground 
that  the  contract  sued  upon  was  not  the  contract  of  the 
defendants,  following  the  decision  of  this  court  in  Ham 
V.  The  Mayor  (37  SupW  Ct  458),  and  the  attention  of 
the  court  not  having  been  called  by  either  party  to  the 
admission  in  the  defendant's  answer. 

Upon  appeal  the  court  held  that  the  defendants  were 
precluded  by  the  admission  contained  in  the  pleadings, 
from  denying  that  the  school  trustees  were  their  agents, 
and  that  they  were  bound  by  the  contract  in  question  ; 
a  new  trial  was  therefore  ordered. 

These  defendants  immediately  moved  at  special 
term  for  leave  to  amend  their  answer,  by  denying  the 
making  of  the  contract  by  them,  and  by  striking  there- 
from the  admission  of  making  such  contract,  and  each 
and  every  admission  that  the  school  trustees  were 
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agents  of  the  defendants,  or  authorized  to  make  con- 
tracts on  their  behalf. 

The  motion  was  made  upon  the  pleadings  and  pro- 
ceedings in  the  action,  the  piinted  case  on  appeal,  and 
an  affidavit  stating  that  the  admissions  contained  in  the 
original  answer  were  made  in  consequence  of  misappre- 
hension on  the  part  of  the  pleader  of  the  legal  relations 
of  the  school  trustees  to  the  mayor,  alderman,  and 
commonalty  of  New  York,  and  before  the  decision 
heretofore  referred  to  respecting  such  rights  and  liabili- 
ties had  been  made.  The  motion  was  granted  upon 
terms  and  the  plaintiff  appeals. 

In  consequence  of  the  frequent  legislative  enact- 
ments, affecting  the  system  of  public  instruction,  and 
the  legal  relations  of  the  city  government  to  it,  many 
serious  difficulties  and  questions  have  arisen.  In  pre- 
paring the  answer,  the  pleader  fell  into  an  error,  which 
under  the  circumstances  was  very  natural,  and  which 
was  mainly  due  to  the  existence  of  these  complications 
and  questions. 

It  was  intimated  at  the  general  term,  when  the  new 
trial  was  granted,  that  the  only  remedy  for  the  defend- 
ants, was  to  apply  for  leave  to  amend  their  answer. 
Such  leave  has  been  granted,  and  the  plaintiff  on  the 
appeal,  claims  that  it,  in  effegt,  allows  a  new  defense, 
and  can  not  be  permitted ;  and  further  that  the  court 
can  only  allow  an  amendment,  when  it  is  '*in  fur- 
therance of  justice,"  and  that  the  amendment  asked 
for  is  not  of  such  character. 

The  provisions  of  the  code  authorizing  amendments, 
were  intended  to  protect  parties  when  errors  had  oc- 
curred, and  mistakes  been  made.  This  application 
seeks  its  remedial  protection,  and  comes  within  the 
scope  of  its  provisions.  No  bad  faith,  and  no  wanton 
delays  are  imputed  to  the  defendants.  If  the  court  has 
the  power,  and  the  defense  is  not  an  unconscionable 
one,  the  amendment  should  be  allowed. 
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It  seems  to  be  clearly  settled,  that  the  court  has  the 
power  in  its  discretion,  to  allow  any  allegation  material 
to  the  case,  to  be  inserted  in  the  answer,  though  the 
effect  may  be  to  change  the  defense  ;  and  that  when  a 
new  trial  has  been  ordered,  the  court  has  the  same  power 
to  allow  the  parties  to  amend  their  pleadings,  as  though 
the  action  had  never  been  tried. 

It  was  the  intention  of  the  legislature,  and  the  lan- 
guage of  the  code  indicates,  that  the  answer  or  state- 
ment of  defense,  might  be  amended  so  as  to  enable  a 
defendant  to  avail  himself  of  all  of  his  defenses  on  the 
trial.  Where  by  error  or  ignorance  a  party  might  b^ 
unable  to  present  his  entire  case,  or  to  avail  himself  of 
all  of  his  defenses  at  the  trial,  the  court  has  power  to 
grant  relief  upon  such  terms,  and  in  such  cases  as  may 
be  just  (Union  National  Bank  of  Troy  v.  Bassett,  3 
Abb.  N.  8.  359  ;  Brown  v.  Leigh,  49  N.  T.  78 ;  Troy  v. 
Boston  R.  R.  Co.  v.  Tibbits,  11  How.  Pr.  168). 

It  is  urged  on  the  part  of  the  plaintiff*,  that  the 
amendment  should  not  be  granted,  because  it  seeks  to 
defeat  an  honest  claim  for  work  of  which  the  city  has 
had  the  benefit,  by  interposing  a  legal  technicality.  If 
this  doctrine,  held  in  Ham  z>.  The  Mayor  (37  SupW  Ct 
468)  is  correct,  that  the  department  of  public  instruction 
possessed  the  powers  and  privileges  of  a  corporation ; 
that  it  was  not  a  part  of  the  integral  government  of  the 
municipal  corporation ;  that  its  powers  and  duties  were 
imposed  by  statute  and  to  be  executed  as  the  represen- 
tative, and  for  the  purposes  of  the  state  government,  in 
administering  its  system  of  common  schools  ;  and  that 
the  public  moneys  of  the  state  apportioned  to  the  coun- 
ties of  New  York,  among  others  counties  were  applied 
to  its  expenditures,  then  it  would  be  unjust  to  make 
the  city  of  New  York  liable  for  contracts  made  for  and 
on  behalf  of  the  state  government  by  the  representa- 
tives, and  for  the  purposes  of  the  state. 

It  is  not  proposed  at  this  stage  of  the  action  to  pass 
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upon  its  merits,  but  simply  to  show,  that  we  can  not 
now  undertake  to  determine  what  are  the  equities,  or 
the  legal  rights  of  the  parties  in  the  litigation,  bat  that 
it  suflSciently  appears  that  the  amendment  sought  is 
not  of  sach  an  unconscionable  character  that  it  should 
for  that  reason  be  refused. 

The  order  appealed  from  is  affirmed,  with  costs  to 
respondents,  to  abide  the  event  of  the  action. 

Spbir,  J.,  concurred. 

MoNELL,  Ch.  J.  (concurring  in  the  conclusion  of  the 
Court). — Without  examining  the  merits  of  the  questions 
presented  upon  this  appeal,  I  am  satisfied  that  the 
order  was  so  wholly  discretionary,  and  did  not  involve 
the  merits  of  the  action,  or  affect  a  substantial  right, 
that  it  is  not  the  subject  of  review  on  appeal. 

This  subject  was  fully  considered  in  the  Common 
Pleas  in  Bowman  v.  De  Peyster  (2  Daly  203),  which 
was  precisely  like  the  case  before  us,  and  it  was  there 
held  that  the  order  was  not  appealable. 

But  later,  in  this  court  (Simmons  v.  Lyons,  85  8up^r 
Ct.  566),  a  motion  granted  at  the  trial  to  amend  the 
complaint  by  the  insertion  of  new  and  material  allega- 
tions, was  held  to  be  so  within  the  discretion  of  the 
court,  that  the  decision  could  not  be  reviewed.  The 
court  there  say,  "the  amendment  being  within  the 
power  of  the  court,  was  also  within  the  discretion  of 
court,  and  can  not  be  reviewed  on  appeal  from  the 
judgment."  That  case  was  affirmed  in  the  Court  of 
Appeals,  "  on  the  opinion  in  the  court  below*'  (55  iV.  T. 
671). 

The  cases  in  which  the  right  of  appeal  has  been  sus- 
tained, have  chiefly  been  on  the  ground,  that  the  court 
has  not  the  power  to  make  the  amendment  (Sheldon  v. 
Adams,  27  Bow.  Pr.  179). 

But  in  all  cases  where  the  power  existed,  the  court 
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has  refused  to  entertain  an  appeal,  unless  from  some 
stringent  provision  in  the  order,  or  from  its  necessary 
effect,  the  party  was  deprived  of  some  substantial  right 
(Harrington  v.  Slade,  22  Barb.  1 61 ;  Union  Bank  t?. 
Mott,  19  Ho:o.  Pr.  115). 

The  case  of  the  N.  Y.  Ice  Co.  v.  N.  West.  Ins.  Oo. 
23  N'.   T.  357),  which  is  relied  upon  in  Simmons   v. 
Lyon  {supra)j  must  be  considered  as  affirmed  by  the 
same  court.     The  language  of  that  case  is  clear  and 
explicit.      Judge  Comstock  says  (p.   362) :  "  In    the 
next  place,  I  am  of  opinion  that  the  Supreme  Court  had 
no  right  to  entertain  the  appeal  at  all  from  the  order  of 
the  special  term.    That  order,  in  its  substance  and 
nature,  simply  allowed  a  pleading  to  be  amended  in 
furtherance  of  the  justice  of  the  case.    Such  orders  rest 
in  the  discretion  of  the  court  which  makes  them,  they 
involve  no  substantial  right,  and  they  are  not  reviewa- 
ble on  appeal.    They  do  not  belong  to  either  class  of 
orders  which,  according  to  the  Code,  may  be  re-exam- 
ined at  the  general  term  (  §  349)." 

In  the  case  before  us,  the  defendants  move  for  leave 
to  amend  their  answer,  by  striking  out  an  admission, 
and  inserting  in  its  stead  a  denial  of  the  contract  set 
forth  in  the  complaint  as  being  their  contract.  The 
granting  of  such  a  motion  was  discretionary  ;  and  no 
right  of  the  plaintiff  could  be  substantially  affected,  if 
it  was  granted.  If  it  was  in  furtherance  of  justice,  the 
court  was,  perhaps,  bound  to  grant  it,  and  the  plaintiff 
can  not  complain  that  instead  of  resting  upon  the  de 
fendants'  admission,  he  must  now  prove  his  case. 

The  order  should  be  affirmed,  with  costs. 
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PHILIP  8.  JUSTICE,  Plaintiff  and  Appellant, 
0.  WILLIAM  B.  LANG  and  GEORGE  M. 
WHEELER,  Defendants  and  Respondents  * 

This  case  has  had  three  trials,  and  this  is  its  third  appeal  to  the  general 
term. 

Review,  by  the  coart,  of  the  questions  presented  on  the  former  trials 
and  hearings  (Monsll,  Ch.  J.). 

Two  findings  of  fact,  by  the  referee,  on  the  last  trial,  are  (in  the 
opinion  of  the  coart  at  general  term)  fully  supported  by  the  evi- 
dence, and  conclusively  and  properly  disposes  of  the  case. 

These  findings  are  as  follows : 

'*  That  said  memorandum  or  agreement  was  not  delivered  abso- 
lutely, but  only  in  the  expectation  and  on  the  condition  that  a 
written  order  should  be  given  by  the  plaintiff  for  two  thouband 
rifles,  and  which  was  to  embrace  the  one  thousand  rifles  mentioned 
in  said  memorandum  or  agreement,  in  such  a  form  as  to  make  it  a 
valid  contract  upon  the  plaintiff  as  well  as  upon  the  defendants; 
and  that  the  understanding  of  both  parties  was  at  the  time  of  said 
memorandum  or  agreement  was  delivered  that  the  contract  for  the 
said  rifles  was  incomplete  and  only  to  become  perfect  upon  the 
receipt,  by  the  defendants,  of  the  written  order  from  the  plaintiff 
to  procure  for  him  the  two  thousand  rifles  mentioned  and  referred 
to,  of  which  the  said  one  thousand  rifles  were  a  part  and  parcel." 

*^That  at  the  time  when  the  said  defendants  made,  executed,  and 
delivered  to  the  plaintiff  the  memorandum  or  agreement  in  writing, 
bearing  date  on  May  18,  1861,  the  said  plaintiff  did  not  af^cept  the 
said  agreement,  absolutely  and  unconditionally,  as  a  completed 
contract." 

Before  Monell,  Ch.  J.,  and  Curtis  and  Speir,  JJ. 

Decided  May  10, 1876. 

*  This  case  was  decided  on  this  last  appeal,  substantially  upon 
the  findings  of  fact  of  the  referee ;  but  as  it  reviews  the  former  trials 
and  hearings,  it  is  deemed  worthy  of  reporting,  that  its  professional 
history  may  be  completed.  &c. 
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Appeal  from  judgrapiit  entered  upon  the  report  of  a 
referee. 

E.  Terry ^  tor  appellant. 

Oscar  Smedburg,  for  respondents. 

By  the  Court. — Monell,  Ch.  J. — Upon  the  first 
appeal  in  this  case  (42  JSf.  Y.  493)  the  court  held  that 
the  memorandum  signed  by  the  defendants  was  suffi- 
cient to  constitute  a  valid  contract,  within  the  statute 
of  frauds,  if  there  was  a  consideration  therefor  mov- 
ing to  the  defendants  ;  and  that  an  acceptance  of  the 
memorandum  by  the  plaintiff,  and  a  promise,  express 
or  implied,  to  accept  and  pay  for  the  guns,  was  a  suffi- 
cient consideration.  And  it  Iseems  to  have  been  as- 
sumed by  the  court  that  there  was  evidence  of  such 
acceptance  and  promise,  and  a  new  trial  was  ordered. 

Upon  the  second  trial  the  submission  to  the  jury 
was  confined  to  the  question  of  damages.  The  court 
refused  to  submit  to  them  whether  there  had  been  an 
express  or  implied  promise  to  accept  and  pay,  not  on 
the  ground  that  there  was  no  dispute  in  the  evidence, 
but  that  such  promise  was  to  be  necessarily  implied 
from  the  circumstance  of  the  plaintifl^s  receiving  the 
memorandum  from  the  defendants,  about  which  there 
was  no  dispute. 

Upon  the  second  appeal  (52  If.  Y.  323)  the  court 
affirming  the  former  decision  sustaining  the  validity  of 
the  contract,  has  left  the  only  remaining  question 
that  of  consideration,  which  as  the  case  then  presen- 
ted itself,  was  held  to  be  one  of  fact  for  the  jury. 

I  have  not  been  able  to  discover  any  essential  dif- 
ference in  the  evidence  as  given  on  the  second  and  last 
trial.  The  effort  of  the  defendants  on  each  occasion, 
has  been  to  establish  that  the  delivery  of  the  memoran- 
dum was  upon  a  condition  not  fulfilled  by  the  plaintiff. 

The  answer  of   the  defendants  gflleges,  that  the 
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plaintiff  agreed  to  give  a  written  order  for  the  one 
thousand  rifles,  and  to  give  a  further  order  for  one 
thousand  more,  to  be  accompanied  with  a  letter  of 
credit ;  and  that  upon  that  condition  the  memorandum 
was  delivered  to  the  plaintiff.  The  evidence  shows 
Hiat  the  plaintiff  declined,  for  a  reason  stated,  to  give 
the  written  order  until  his  return  to  Philadelphia,  but 
promised  to  send  it  from  that  place. 

The  dispute  arises  as  to  whether  the  order  was  to  be 
for  one  thousand  or  for  two  thousand  rifles.  The  de- 
fendants insist  that  the  condition  was,  that  the  order 
should  embrace  both  lots,  and  should  be  for  two  thou- 
sand rifles,  including  the  one  thousand  mentioned  in 
the  memorandum,  and  the  one  thousand  which  was  to 
be  the  further  order.  While  the  plaintiff  avers  that 
the  only  order  he  was  to  give,  was  for  the  second  lot 
of  one  thousand,  insisting  that  the  contract  for  the 
first  one  thousand  was  complete  by  his  acceptance  of 
the  written  memorandum. 

The  presumptions  which  arise  from  facts  are  not  pre- 
sumptions of  law,  but  of  fact.  A  jury  might  infer  from 
circumstances  that  the  plaintiff  had  promised  to  accept 
and  pay  for  the  one  thousand  rifles  mentioned  in  the 
memorandum.  Even  though  they  found  the  order  re- 
lated to  the  last  one  thousand  rifles,  they  might,  look- 
ing at  the  manner  of  delivery  of  the  memorandum, 
have,  perhaps,  implied  from  it  a  promise  to  pay. 

But,  as  the  court  say,  that  being  a  presumption  of 
fact,  must  be  decided  by  the  jury  "under  the  rule 
which  so  clearly  separates  the  office  of  the  judge  from 
that  of  the  jury." 

The  theory  of  the  plaintiff,  that,  if  the  order  referred 
or  related  to  the  second  lot  of  rifles,  so  as  not  to  make 
it  a  condition  affecting  the  first  or  memorandum  lot, 
there  was  sufficient  other  evidence  from  which  could 
fairly  be  inferred  that  he  had  promised  to  accept  and 
pay  for  the  first  lot,  made  it  no  less  a  question  for  th«> 
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jury,  and  raised  no  presumption  of  law,  which  could 
authorize  the  court  to  dispose  of  it.  Neither  would 
such  an  inference,  or  a  positive  finding  of  a  promise  to 
pay,  necessarily  destroy  the  other  defense,  that  al- 
though there  may  have  been  a  promise  by  the  plaintiff, 
the  defendant's  promise  was  upon  a  precedent  condi- 
tion, which  had  not  been  fulfilled. 

The  defense  was,  that  the  memorandum  was  not  to 
take  effect  as  a  contract,  until  the  plaintiff  had  given 
the  order  for  the  two  thousand  rifles  ;  and  the    referee 
has  found  as  a  fact,  "that  the  memorandum  or  agree- 
ment was  not  delivered  absolutely,  but  only  in  the  ex- 
pectation and  on  the  condition  that  a  written    order 
should  be  given  by  the  plaintiff  for  two  thousand  rifles, 
and  which  was  to  embrace  the  one  thousand  rifles  men- 
tioned in  the  memorandum  or  agreement,  in  such  a 
form  as  to  siake  it  a  valid  contract  upon  the  plaintiff 
as  well  as  upon  the  defendants ;  and  that  the  under- 
standing of  both  parties  was,  at  the  time  the  memoran- 
dum or  agreement  was  delivered,  that  the  contract  for 
the  rifles  was  incomplete,  and  only  to  become  perfect 
upon  the  receipt  by  the  defendants  of  the  written  order 
from  the  plaintiff  to  procure  for  him  the  two  thousand 
rifles    mentioned  and  referred  to,  of  which  the   one 
thousand  rifles  were  a  part." 

This  finding,  it  seems  to  me,  conclusively  disposes 
of  the  plaintiff's  case,  if  it  is  fairly  supported  by  the 
evidence,  and  I  think  it  is. 

But  there  is  another  finding  by  the  referee  whicli 
comprehends  the  whole  ground  of  action,  and  destroys 
the  only  basis  on  which  the  memorandxim  can  be  sus- 
tained under  the  statute. 

The  referee  finds  that  the  plaintiff  did  not,  at  the 
time  the  memorandum  was  delivered  to  him,  accept  it 
absolutely  and  unconditionally  as  a  completed  con- 
tract, and  did  not  agree  at  that  time  to  he  howid  hy 
its  terTns. 
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This  latter  finding  disposes  of  any  alleged  implied, 
or  express  promise  to  accept  or  pay  for  the  rifles  re- 
ferred to  in  the  memorandum. 

The  appellant  claims  that  the  interpolation  of  some 
words,  in  an  extract  from  the  opinion  of  the  court  upon 
the  last  appeal,  has  led  to  the  error  which  he  insists  the 
referee  has  fallen  into. 

The  court  say  the  jury  might  have  found  that  a 
written  order  should  be  given  by  the  plaintiff,  and  the 
referee  has  added  as  if  a  part  of  the  opinion — "/or  two 
thousand  rijies^  being  for  one  thousand  in  addition  to 
those  mentioned  in  the  memorandum.^'*  But  the  court 
had  just  previously  alluded  to  what  the  plaintiff  had 
said — ''I  want  to  order  two  thousand  rifles," — upon 
the  strength  of  which,  and  a  representation  concerning 
the  capacity  of  Birmingham,  for  the  manufacture  of 
rifles,  the  defendants  consented  to  take  an  order  for 
two  thousand  guns.  The  memorandum  was  then  de- 
livered, the  defendants  saying,  '*  Give  me  the  order." 

The  order,  therefore,  which  the  court  say  the  jury 
might  have  found,  was  the  order  for  two  thousand 
guns,  which  would  of  course  cover  the  one  thousand 
mentioned  in  the  memorandum.  The  words  interpolated 
by  the  referee,  are  not  inconsistent  with,  but  as  an 
amplification  of  the  meaning  of  the  court,  in  its  refer- 
ence to  the  order  which  might  be  found  from  the  evi- 
dence. 

The  effect  of  this  allusion  to  an  order  for  two 
thousand  rifles,  to  include  the  one  thousand  specified 
in  the  memorandum,  was  not  that  the  first  contract  was, 
or  was  to  be  for  two  thousand  rifles.  The  second  lot 
was  ^further  order— in  addition  to  the  first  lot — it  was 
spoken  of  at  the  same  time,  and  the  plaintiff  promised 
that  the  order  to  be  sent  from  Philadelphia,  should  cover 
both  the  first  and  the  further  lota,  making  in  all  two 
thousand  rifles.  This  is  a  legitimate  inference  from  all 
the  evidence;  and  I  have  failed  to  find  the  attempt 
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anywhere  made,  to  make  the  memorandum  cover  the 
two  thousand  rifles.    The  second  lot  was  yet  to  b« 
ordered,  and  the  order  was  promised  to  be  sent.      The 
parties  did  not  regard  it,  and  the  court  has  nowhere  so 
construed  or  treated  it,  as  changing  a  contract  for  one 
thousand  guns,  into  a  contract  for  two  thousand  guns- 
The  contract  for  the  first  lot  was  to  be  complete  upon 
receiving  the  order  for  the  two  thousand,  which  -was  to 
include  the  first  lot,  but  the  defendants  were,  probably, 
not  bound  to  accept  the  entire  order,  and  could  have 
rejected  the  second  lot,  retaining  the  order  as  consum- 
mating and  completing  the  agreement    for  the    first 
thousand.     But  even  if  the  condition  was  that  the  order 
should  be  for  two  thousand  rifles,  and  that  the  mem- 
orandum for  one  thousand  should  be  incomplete, as  a 
contract,  until  the  condition  was  fulfilled,  it  was  a  law- 
ful condition,  and  the  plaintiff  in  default  of  comply- 
ing with  it,   has  no  means  of   otherwise  furnishing 
the  necessary  consideration  to  satisfy  the  statute  of 
frauds. 

The  question  left  by  the  court  of  appeals  as  the  only 
question  to  be  disposed  of,  namely,  whether  there  was 
a  promise  of  the  plaintiff  to  accept,  and  pay  for  the 
guns  specified  in  the  memorandum,  has  been,  it  seems 
to  me,  fully  and  carefully  considered  by  the  referee 
upon  all  the  evidence  in  the  case.  He  was  authorized 
to  ^ive  importance  and  prominence  to  the  evidence 
tending  to  establish  the  existence  of  a  condition  pre- 
cedent as  affecting  the  memorandum ;  and  having 
found  against  the  plaintiff  on  that  question,  upon  evi- 
dence sutficiently  confiicting  to  bring  his  decision  within 
the  well  recognized  rule  in  regard  to  the  review  of  ques- 
tions of  fact,  it  should  not  be  disturbed. 

It  does  not,  in  my  judgment,  affect  the  question, 
that  the  order  embraced,  or  was  to  embrace,  more  than 
the  one  thousand  guns  specified  in  the  memorandum. 
It  was  essential  to  the  validity  of  the  contract,  than  an 
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order  for  the  first  lot  should  be  given,  and  it  is  quite 
immaterial,  whether  it  was  separately  given,  or  was 
included  in  one  general  order  for  both  lots. 

Nor  is  the  defense  weakened  by  the  action  of  the 
defendants  in  immediately  upon  the  delivery  of  the 
memorandum,  proceeding  with  measures  to  fulfill  their 
part  of  the  agreement.  Trusting  to  the  promise  of  the 
plaintiff  to  give  vitality  to  the  contract,  by  sending  his 
written  order  from  Philadelphia,  they  were  justified  in 
being  active,  as  their  time  for  delivery  was  limited. 

In  conclusion  I  believe  that  the  case  has  been  fairly 
decided.  The  plaintij9f  was  endeavoring  to  recover  a 
loss  of  profit  only.  He  had  parted  with  neither  money 
nor  value  ;  and  as  the  referee  has  decided,  incurred  no 
corresponding  liability  to  the  defendants.  He  was 
bound,  therefore,  to  show  a  clear  right  to  recover.  Not 
having  done  so  he  must  submit  to  the  judgment  against 
him. 

The  judgment  should  be  affirmed. 

CuBTis,  J.,  concurred. 

Speib,  J.  (dissenting). — The  following  memorandum 
or  instrument  in  writing  signed  by  the  defendents  is 
the  alleged  contract  on  which  the  plaintiff  brought  his 
action  for  the  recovery  of  damages  for  the  non-perfor- 
mance of  the  contract. 

"  New  York  May  13,  1861.  We  agree  to  deliver  P. 
S.  Justice  one  thousand  Enfield  rifles,  no  other 
extras,  in  New  York  at  eighteen  dollars  each,  cash 
upon  such  delivery.  Said  rifles  to  be  shipped  from 
Liverpool  not  later  than  the  1st  of  July,  and  before  if 
possible.  W.  Bailey  Lano  &  Co." 

It  is  of  the  first  importance  to  clearly  understand 
and  keep  before  our  minds  what  the  court  of  last  resort 
has  actually  settled  as  the  law  of  this  case.  After  two 
arguments  and  upon  a  full  consideration,  it  was  sol- 

vn.— 19 
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emnly  decided  by  the  court  that  the  signing  of  tills 
instrument  by  the  vendors,  the  contract  was  taken  out 
of  the  statute  of  frauds  and  binds  the  defendants,  al- 
though it  was  not  signed  by  the  plaintiff ;  and  it  was 
conj>equently  held  that  it  was  a  valid  instrument  bind- 
ing the  defendants  to  deliver  the  rifles  according  to  its 
terms,  and  that  the  contract  was  supported  by  a  suffi- 
cient consideration  (Justice  v.  Lang,  42  If.  Y.  493). 

The  case  was  again  tried,  and  the  above  adjudica- 
tion was  followed,  and  the  plaintiff  obtained  a  verdict 
and  judgment  which  was  aflBrmed  by  the  general  term 
of  this  court.  An  appeal  was  taken  from  this  judgment 
to  the  court  of  appeals  which  was  reversed  and  a  new 
trial  ordered.  A  new  trial  was  had  before  the  referee, 
who  has  found  for  the  defendants,  and  an  appeal  is 
now  taken  from  the  referee' s  decision. 

By  the  last  decision  of  the  court  of  appeals,  re- 
ported in  52  If.  r.  323,  the  learned  judge  adopts  the 
conclusions  the  court  had  come  to  on  tlie  former  ap- 
peal, as  binding  in  this  case  ;  and  at  the  outset,  in  dis- 
posing of  the  case,  it  is  conceded,  as  before  decided,  that 
the  contract  was  supported  by  a  suflBicient  consideration 
in  the  implied  verbal  promise  of  the  plaintiff  to  accept 
and  pay  for  the  rifles.     The  judge,  on  the  trial  which 
was  last  before  the  court  for  review,  refused  to  submit 
to  the  jury  any  questions  except  those  relating  to  dama- 
ges, to  which  the  defendants  excepted.     This  was  held 
to  be  error,  for  the  reason  if  the  plaintiff  was  entitled 
to  recover  it  must  be  upon  the  theory  that  the  written 
promise  of  the  defendants,  and  the  verbal  promise  of 
the  plaintiff  at  the  same  time  with  the  written  promise, 
constituted  together  a  consummated  agreement  upon 
which  the  defendants  have  been  charged;  and  the  court 
held  that  it  was  a  question  for  the  jury  to  determine 
whether  there  was  an  agreement  by  plaintiff  to  receive 
and  pay  for  the  thousand  rifles. 

The  only  question,  therefore,  which  now  comes  be- 
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fore  US,  is  the  one  discussed  by  the  learned  judg**  in  his 
opinion — whether  there  was  such  a  promise.  As  the 
case  then  stood,  the  evidence  was  conflicting,  and  it 
was  for  the  jury  to  pass  upon.  Our  attention  is  now 
called  to  a  review  of  the  evidence  and  findings  of  the 
referee. 

The  plaintiff  and  the  defendant  Wheeler,  are  the 
main  witnesses  who  testify  to  the  circumstances  under 
which  the  contract  was  made,  and  who  were  present  at 
the  time. 

There  is  no  discrepancy  between  them  in  the  follow- 
ing particulars.  They  agree  that  the  paper  or  contract 
was  drawn  up  and  signed  by  Wheeler;  a  copy  made 
by  him  and  delivered  to  the  plaintiff,  who  took  it  away 
with  him,  Wheeler  retaining  a  copy  or  the  original ; 
that  Wheeler  wrote  the  letter  to  Goodman  at  the  same 
time,  of  the  same  date  as  the  contract,  and  deposited  it  in 
the  post,  which  went  by  the  mail  on  the  following  morn- 
ing ;  that  the  defendants  were  the  agents  of  ScoflSeld  & 
Goodman,  and  conducted  their  business  in  New  York  ; 
that  Goodman  was  chairman  or  president  of  the  Bur- 
mingham  Small  Arms  Company ;  and  that  the  defend- 
ants, as  agents  for  ScoflSeld  &  Goodman  (as  testified  to 
by  Goodman),  from  time  to  time  sent  orders  to  them  for 
guns. 

The  single  point  in  controversy  between  the  parties 
may  be  stated  as  follows  : 

The  plaintiff  claims  that  the  contract  signed  by  the 
defendants  and  delivered  to  him  was  completed  and 
binding,  and  so  understood  by  both  parties  at  the 
time  ;  that  no  written  order  was  to  be  given  by  him  to 
the  defendants  for  the  one  thousand  rifles  mentioned  in 
the  contract ;  that  the  parties  then  acted  upon  the 
paper  as  a  consummated  contract ;  and  that  the  other 
order  spoken  of  was  to  go  with  a  letter  of  credit  to  pro- 
vide for  the  payment  in  England  of  another  one  thou- 
sand, which  was  contemplated  and  discussed  by  the 
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parties,  but  not  then  settled  by  any  agreement  between 
them. 

The  defendants'  position  is  that  the  paper  signed  b\ 
them  was  only  a  conditional  contract,  and  was  not  de 
livered  absolutely,  but  on  the  expectation  that  a  w^ritler. 
order  for  two  thousand  rifles  should  be  delivered  tr 
them,  together  with  a  letter  of  credit  for  the  payment 
in  England,  for  an  additional  one  thousand  rifles,  be- 
sides the  one  thousand  named  in  the  contract.  All  the 
testimony  in  the  case  has  been  introduced  by  the  re- 
spective parties  to  establish  these  positions  as  respec- 
tively claimed  by  each.  i 

Bearingin  mind  that  the  decision  of  the  court  adopted 
by  the  learned  judge  in  this  case,  was  that  "  if  the  con- 
tract was  then  consummated  it  is  to  be  deemed  valid  in 
law,"  then  all  prior  negotiations  were  merged  in  the  con- 
tract thus  made.  In  order  to  ascertain  whether  there 
was  such  a  promise  which  would  support  a  sufficient  ' 

consideration,  we  must  direct  our  attention  to  the 
evidence,  which  shows  what  occurred  at  the  time  when 
and  after  the  paper  was  signed  and  delivered. 

Wheeler  says  he  said  to  the  plaintiff,  after  having 
signed  and  read  it  to  him,  **I  want  to  add  at  the  bottom  * 

of  this,  that  we  shall  not  be  held  for  these  rifles,  in  case 
they  do  not  come.  He  (plaintiff)  said  to  me,  *  Do  not 
put  that  on  there.  If  you  do  you  will  spoil  it.'  I  want 
to  show  that  all  is  right."  On  the  part  of  the  defend- 
ant, this  precaution  can  be  only  explained  on  the 
ground  that  the  contract  bound  him,  and  he  was  pro- 
viding against  his  liability.  The  objection  of  the  plain- 
tiff doing  so,  is  intelligible  only  on  the  ground  that  the 
contract  would  lose  its  binding  force  by  such  an  inser- 
tion. } 

When  the  contract  was  signed  and  delivered,  the  de-  . 
fendants  took  immediate  action  by  sending  forward  a 
letter  written  by  them   to  their  agents  in   England: 
'*  Please  put  in  hand  at  once,  the  one  thousand  ahead 
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of  Sym3  (as  with  him  I  have  held  out  no  inducement 
for  delivery),  and  get  them  off  by  invoice  and  bill  of 
lading  in  our  name,  that  I  may  not  be  brought  in  for 
damages,  if  the  contract  is  not  complied  with."  There 
is  no  evidence  in  the  case,  that  plaintiff  knew  the  con- 
tents of  this  letter. 

On  the  following  day,  May  14th,  Wheeler  writes  to 
Goodman:  *' Justice  has  given  me  an  order  for  two 
thousand,  one  thousand  of  which  I  have  agreed  shall 
be  shipped  not  later  than  the  first  of  July,  from  Liver- 
pool, .  .  and  I  shall  be  extremely  anxious  until  you 
ship  this  thousand  for  Justice,  as  unless  you  do  we  shall 
be  brought  in  for  damages ;  a  letter  of  credit  will  go 
out  by  the  next  mail ;  if  you  have  not  one  thousand 
in  yours  works  to  finish  up  in  the  time  specified,  get 
them  from  others,  as  this  order  must  be  filled  by 
us.^^ 

On  May  16th,  Wheeler  writes  to  plaintiff,  to  send 
him  the  letter  of  credit  to  ffo  by  the  Wednesday's 
steamer,  also  the  order,  and  says  he  should  have  made 
one  stipulation,  "  in  that  contract  made  with  you," 
that  he  should  throw  in  one  of  those  ponies  out  of  the 
lot  he  has.  This  letter  is  answered  by  the  plaintiff. 
May  2l3t :  * '  I  tried  to  arrange  for  your  credit  to-day,  not 
because  it  was  part  of  the  agreement,  but  to  oblige  you. 
It  was  specially  stated,  if  I  ordered  another  thousand,  I 
would  provide  another  means  of  payment,  viz.,  in  Eng- 
land ;  and  he  says  the  money  is  deposited  with  a  banker, 
for  thousand  ordered  of  you,  payable  to  my  order  on 
delivery  of  the  rifles,  and  adds,  '  I  will  throw  in  the  pony 
if  the  guns  are  delivered  to  me  before  July  Ist,  sure.^ " 
On  May  20th  defendants  wrote  to  Shipley,  their  agent : 
"Justice  gave  me  an  order  which  went  out  last  week 
for  one  thousand,  and  was  to  give  another  order  to  go 
this  week  for  another  one  tliousand,  with  his  letter  of 
credit  for  the  last  lot,  and,  perhaps,  for  both.  Please 
see  about  this,  and  telegraph  us  if  he  has  not  already 
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written  ns."  And  on  May  23rd,  Wheeler  writes  to 
Shiplt^y  :  '^  The  Connecticut  order  has  been  nobly  can- 
<*elled.  Justice  can  bat  do  the  same.  It  is  represented 
that  English  steamers  refuse  to  bring  any  more  arms 
to  America.  If  this  is  true,  I  am  precluded  from  filling 
the  order,  as  I  did  not  fix  delivery  here,  but  shipment 
from  Liverpool."  The  letters  of  May  13th,  20th,  and 
23rd,  were  not  on  the  former  trials  put  in  evidence. 

There  is  no  evidence  in  the  case  establishing  any 
contract  between  the  parties  for  the  sale  of  two  thous- 
and rifles.     There  is,  then,  no  such  contract.     It  is  true 
the  parties  contemplated  entering  into  an  arrangement, 
the  eflfect  of  which  would  be,  if  adopted,  to  add  one 
thousand  rifles  more,  which  should  be  paid  for  by  a 
letter  of  credit  in  England,  and  an  order  for  the  same. 
This  arrangement  was  put  an  end  to  by  the  plaintiflTs 
letter.  May  21st.     So  as  to  this,  the  defendants  had  dis- 
tinct notice  when  they  wrote  to  their  agent  Shipley, 
that  the  Connecticut  order  had  been  cancelled,  and 
plaintiff  ''can  but  do  the  same." 

The  letter  of  May  20th,  written  by  the  defendant  to 
bis  agent  Shipley,  states  precisely  what  the  contract 
was :  "  Justice  gave  me  an  order  whicJv  went  out  last 
weeTcfor  one  thousand^  and  was  to  give  me  another 
order  to  go  this  week  for  another  one  thousand^  with 
his  letter  of  credit  for  the  last  lot,  and  perhaps  for 
both."  Here  is  a  complete  statement  of  the  whole 
matter.  He  treated  the  contract  in  his  possession  as  a 
sufficient  order  to  act  upon,  and  he  did  so  act.  He  ex- 
pected an  order  from  the  plaintiff  for  another  one 
thousand,  with  his  letter  of  credit  for  the  last  one 
thousand.  He  was  anxious  to  have  this  contract  with 
the  plaintiff  cancelled,  as  the  Connecticut  order  had 
been  nobly  done.  I  think  it  would  be  a  want  of 
proper  appreciation  of  the  intelligence  and  experience 
of  these  parties  as  merchants,  to  believe  that  all  this 
correspondence  relating  to  a  matter  of  such  importance, 
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could  be  conducted  by  them  without  being  folly  aware 
of  their  liability  under  the  contract  in  question. 
The  judgment  should  be  reversed. 


THOMAS  P.  ELDRIDGE,  et  al.,  Survivors,  &c.. 
Plaintiffs  and  Respondents,  v.  ADOLPH  C. 
STRENZ,  et  al.,  Defendants  and  Appellants. 

APPEAL  PAPERS. 

The  general  term  on  appeal,  should  have  all  the  papers  upon  which 
the^order  appealed  from  was  based,  placed  before  it. 

In  this  case  the  remittitur  from  the  court  of  appeals  to  this  court, 
which  was  before  the  special  term,  does  not  appear  among  the 
papers. 
COSTS— EXTRA  ALLOWANCE. 

If  the  court  before  which  the  final  determination  in  the  case  was  had, 
does  not  direct  an  allowance  in  its  judgment,  there  is  no  authority 
elsewhere  to  adjudge  it  (McGregor  v.  Buell,  1  KeyeSy  157,  158). 

The  56th  rule  of  practice  limits  this  application  to  the  court 
before  which  the  trial  is  had  or  the  judgment  rendered. 

In  the  case  at  bar,  the  plaintiff  recovered  judgment  after  a  trial  be- 
fore a  jury,  and  an  allowance  was  made  to  him.  The  defendant 
appealed  to  the  general  term  of  this  court,  and  the  judgment  wa» 
recovered  and  a  new  trial  ordered.  From  this  decision  the 
plaintiff  appealed  to  the  court  of  appeals,  making  the  usual 
stipulaticm  required,  that  absolute  judgment  should  bo  rendered 
against  him,  if  the  judgment  should  be  affirmed.  It  was  affirmed, 
and  on  the  remittitur  to  this  court  and  on  affidavit,  the  defendant 
moved  at  special  term  for  an  allowance,  and  the  motion  was 
denied.  Beldy  no  express  provision  of  the  code  exists,  that  pro- 
vides for  an  allowance  in  a  case  like  the  present,  where  a 
judgment  has  been  rendered  by  the  court  of  appeals  under  this 
form  of  stipulation ;  and  as,  from  the  nature  of  the  proceeding,  it 
might  be  often  inequitable  that  there  should  be  an  allowance^ 
it  is  more  reasonable  to  cr>n8ider  that  there  should  not  be  ouc 


296  ELDRTOGE  v.  8TRENZ. 


StatemeDt  of  tlie  Case. 


granted    than    to    seek  for  it    from  analogy  and  implication.. 
Order  of  court  below  aflSrmed. 

The  legislature  by  the  word  ^^ defense  "m  the  309th  section  of 
the  code,  meant  something  more  than  a  case  in  which  an  answer 
or  demurrer  only  was  interposed  ;  it  never  contemplated  that  in 
such  a  case  the  plaintiff  should  be  subjected  to  any  greater  pay-. 
ment  of  costs,  than  the  usual  fixed  amount  of  taxable  costs. 

Ch.  J.  MoKELL,  in  a  dissenting  opinion,  holds  substantially  that 
in  this  and  all  other  like  cases,  the  special  term  of  this  court  coald 
exercise  its  discretion  after  the  judgment  of  the  court  of  appeals, 
and  that  in  all  cases  where  a  defense  (by  pleading)  bad  been  in- 
terposed, an  allowance  to  the  successful  party  was  within  the 
discretion  of  the  court. 

Before  Monell,  Ch.  J.,  and  Curtis  and  Speib,  JJ- 

Deeided  Hay  8,  1875. 

Appeal  from  an  order  of  the  special  term  denying 
defendant's  motion  for  an  extra  allowance. 

The  action  was  to  recover  the  amount  of  a  promis- 
sory note.  The  issue  formed  by  the  defendant' s  answer 
was  tried  by  a  jury.  The  plaintiff  had  a  verdict^  and 
judgment  was  rendered  in  his  favor.  The  court, 
granted  plaintiff  an  extra  allowance  of  two  and  one-half 
per  cent,  on  the  amount  of  the  verdict. 

The  defendant  appealed  from  the  judgment  to  the 
general  term,  where  the  judgment  was  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event.  From 
the  Judgment  of  the  general  tprm,  the  plaintiff  appealed 
to  the  court  of  appeals,  making  the  usual  stipulation 
required,  that  absolute  judgment  should  be  rendered 
against  him  in  case  of  aflSrmation  of  the  judgment  be- 
low. The  court  of  appeals  affirmed  the  judgment  of 
the  general  term,  and  rendered  absolute  judgment  in 
favor  of  defendant,  and  against  the  plaintiff  for  costs. 

The  judgment  of  the  court  of  appeals  was  remitted 
to,  and  became  the  judgment  of  this  court. 

The  defendant  thereupon  moved  for  an  extra  allow- 
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ance  of  costs  at  the  special  term  of  this  court,  and  the 
motion  was  denied  for  "  want  of  power  in  this  court 
to  grant  the  same,  and  for  no  other  reason.^  ^ 

Miller^  Peet  &  OpdyJce^  for  appellants. 

G.  A,  SeixaSj  for  respondents. 

By  the  Court. — Curtis,  J. — It  appears  from  an 
affidavit  on  the  part  of  the  plaintiff,  that  the  plaintiff 
appealed  to  the  Court  of  Appeals,  from  a  judgment  of 
the  geneml  term  reversing  a  judgment  of  the  special 
term  in  his  favor,  and  granting  a  new  trial,  and  stipu- 
lated that  should  the  judgment  appealed  from  be  af- 
firmed, judgment  absolute  should  be  rendered  against 
him. 

Under  this  stipulation,  the  Court  of  Appeals  after  a 
hearing,  ordered  judgment  absolute  against  the  plain- 
tiff. The  motion  at  special  term  for  an  allowance  was 
made,  not  only  upon  the  aflSdavit  above  referred  to,  but 
upon  the  remittitur  from  the  Court  of  Appeals,  which 
was  presented  to  the  judge,  who  made  the  order  ap- 
pealed from,  and  is  referred  to  in  that  order. 

The  papers  on  this  appeal,  do  not  contain  the  remit- 
titur, and  the  general  term  under  the  rules  and  prac- 
tice of  the  court  ought,  on  appeal,  to  have  all  the 
papprsupon  which  the  order  appealed  from  is  based, 
placed  before  it. 

Especially  is  this  the  case,  when  the  court  is  called 
upon  to  take  some  action  incident  to  the  judgment 
contained  in  that  very  remittitur  from  the  Court  of 
Appeals.  Even  if  we  had  it  before  us,  it  does  not  seem 
clear  that  this  court  has  any  power  to  add  any  further 
adjudication  or  order  to  the  judgment  contained  in 
that  remittitur^  or  to  supply  any  omission  or  defect. 
If  that  court  before  which  the  hearing  or  determination 
under  the  stipulation  was  had,  does  not  direct  an  al- 
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lowance  in  its  judgment,  there  does  not  appear  to  be 
authority  elsewhere  to  adjudge  it  (McGregor  v.  Bnell,  1 
Keyes,  157,  158).  There  is  another  difficulty  in  our  at- 
tempting to  pass  upon  it,  as  the  66th  rule  limits  this 
application  to  the  court  before  which  the  trial  is  had, 
or  the  judgment  rendered. 

No  express  provision  of  the  code  exists  granting  an 
allowance  in  a  case  like  the  present,  where  a  Judgment 
is  rendered  under  this  form  of  stipulation,  and  as  from 
the  nature  of  the  proceeding  it  might  be  often  inequita- 
ble that  there  should  be  an  allowance,  it  is  more 
reasonable  to  consider  that  the  legislature  intended 
that  there  should  not  be  one  granted,  than  to  seek  for 
it  from  analogy  and  implication. 

In  that  class  of  cases,  where  the  court  has  power  to 
grant  allowances  provided  for  in  the  309th  section  of 
the  code,  in  which  it  is  stated,  they  may  be  made  "in 
difficult  and  extraordinary  cases,  where  a  defense  has 
be^n  interposed,"  there  is  reason  to  believe,  that  the 
legislature  intended  by  the  use  of  the  word  **  defense" 
to  mean  something  more  than  an  answer  or  demurrer 
being  interposed,  as  it  may  be  claimed  that  it  is  em- 
ployed in  distinction  from  those  terms ;  and  if  the  leg- 
islature had  intended  to  refer  simply  to  the  interposi- 
tion of  an  answer  or  demurrer,  it  would,  as  in  other 
instances  throughout  the  code,  have  used  those  specific 
terms.     In  addition,  it  may  be  fairly  assumed,  that  as  in 
the  current  affairs  of  all  enlightened  communities,  men 
are  encourged  to  seek  a  peaceful  and  just  solution  of 
questions  and  controversies,  by  commencing  suits,  the 
occasion  for  which  often  ceases  on  the  interposition  of 
merelj^  an  answer,  that  the  legislature  never  contem- 
plated that  in  such  contingencies,  a  plaintiff  should  be 
subjected  to  any  greater  payment  than  the  fixed  and 
determined  amount  of  costs  which  has  usually  been 
given.     It  can  not  be  presumed  that  under  such  cir- 
cumstances, it  was  intended  to  subject  the  plaintiff  to 
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the  hazard  of  being  obliged  to  pay  in  addition,  sums 
that,  under  the  name  of  allowances,  may  be  severe  and 
ruinous  to  the  law-abiding  and  peaceable  suitor. 

The  order  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent. 

Speie,  J.,  concurred. 

MoNELL,  Ch.  J.  (dissenting).— There  is  no  restric- 
tion as  to  the  time  when  an  application  for  a  further 
allowance  may  be  made,  except  that  it  must  be  before 
the  final  costs  are  adjusted  {Rule  56). 

In  this  case  the  defendants  were  not  in  a  condition 
to  make  the  motion  until  judgment  was  entered  upon 
the  remittiuT  from  the  court  of  appeals.  The  trial  be- 
fore the  jury  resulted  adversely  to  the  defendant.  In 
reversing  the  judgment  and  ordering  a  new  trial,  the 
costs  of  the  appeal  were  made  to  abide  the  event  of  th« 
second  trial.  But  the  plaintiff  prevented  the  second 
trial  by  an  appeal  from  the  order. 

The  judgment  of  the  court  of  appeals  upon  such  ap- 
p-al  was  the  first  and  only  absolute  award  of  costs 
to  the  defendants. 

They  were,  there^'ore,  in  time  in  making  their  mo- 
tion.    It  could  not  be  made  at  any  previous  time. 

The  question,  therefore,  upon  this  appeal  is  whether 
it  was  a  case  in  which  the  court  below  could  exercise 
its  discretion. 

The  code  permits  the  allowance  to  be  made  in  cases, 
*'  where  a  defense  has  been  interposed,  or  in  such  cases 
where  a  trial  has  been  had." 

I  am  of  the  opinion  that,  for  the  purposes  of  this 
question,  a  trial  was  had  in  the  case,  and,  therefore,  the 
court  could  have  granted  the  extra  allowance. 

There  was  an  actual  trial  of  the  issues  before  a 
jury,  which  resulted  adversely  to  the  defendant.  That 
was  the  only  trial  ^.ad  in  the  case. 
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I  do  not  regard  the  argument  of  the  successive  ap- 
peals as  trials  within  the  meaning  of  the  law,  as  has 
been  done  in  some  cases  (Van  Schaick  v,  Winne,  8 
How.  Pr.  5  ;  Sutherland  v.  Tyler,  11  Id.  251  ;  Seguine 
V.  Seguine,  3  Abb.  Pr.  JV.  S.  442).  For  such  argu- 
ments and  proceedings  a  compensation  is  fixed. 

A  trial  is  a  judicial  examination  of  the  issneSy 
whether  of  law  or  fact,  and  not  a  review  of  such  ex- 
amination upon  an  appeal  from  the  decision.  The 
appellate  court  corrects  any  errors  of  the  trial.  It  has 
no  original  jurisdiction  to  try  the  issues,  or  to  judi- 
cially examine  them,  further  than  to  see  that  the  judg- 
ment under  review  is  correct..  The  only  trial,  there- 
fore, is  at  the  special  term,  before  the  court,  with  or 
without  a  jury. 

The  trial  which  was  had  in  this  case  was  sufficient^ 
I  think,  to  empower  the  court  to  grant  the  allowance. 

The  eflfect  of  the  judgments  upon  the  several  ap- 
peals, is,  that  the  judgment  entered  upon  the  verdict 
of  the  jury  was  erroneous— that  it  should  have  been  for 
the  defendants,  or  that  the  plaintiff's  complaint  should 
have  been  dismissed.  Had  there  been  such  a  result  at 
the  trial,  the  power  to  give  the  defendants  a  further 
allowance,  could  not  be  doubted.  The  effect  is  not 
lessened  by  having  the  errors  of  the  trial  corrected  by 
the  court  upon  the  appeal ;  and  their  judgment  must 
be  regarded  as  the  judgment  which  ought  to  have  been 
rendered  on  the  trial. 

For  all  purposes  of  costs,  therefore,  a  trial  was 
held  in  this  case  ;  and  the  court  had  power  to  use  its 
discretion  upon  the  defendants'  motion. 

But  further,  I  think  a  correct  construction  of  the 
309th  section  of  the  code  gives  power  to  the  court  in 
this  case,  irrespective  of  the  actual  trial. 

A  defense  had  been  interposed. 

The  section,  as  amended  in  1865,  apparently  pro- 
vides for  two  cases,— ^r^^,  where  a  defense  has  been  io 
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terposed,  and,  second,  where  a  trial  has  been  had  ;  so 
that  the  section  may  be  read  ;— in  difficnlt  and  extra- 
ordinary oases  where  a  defense  has  been  interposed  ; 
and  in  difficnlt  and  extraordinary  cases  where  a  trial 
has  been  had.  But  as  there  can  not  be  a  trial  unless  a 
defense  has  been  interposed,  the  legislature  meant  to 
confer  power  on  the  courts  to  give  the  allowance  in  all 
cases  where  a  defense  was  interposed,  whether  a  trial 
was  had  or  not.  So  that  if  the  plaintiff  discontinued 
the  action  before  trial,  the  (fcurt  could  still  grant  the  al- 
lowance. For  the  allowance  is  not  merely  to  compen- 
sate for  an  actual  trial,  but  also  for  the  labor  and  ex- 
penses of  preparing  for  the  trial  (McQuade  v.  N.  Y.  & 
Erie  R  R.  Co.  5  DueVy  613). 

Had  the  legislature  intended  to  restrict  the  power 
to  cases  of  trial  only,  they  would  not  have  discon- 
nected them,  but  would  have  provided  that  when  a  de- 
fense was  interposed  and  a  trial  had,  the  allowance 
might  be  made. 

For  the  reason,  therefore,  that  a  defense  having 
been  interposed,  as  well  as  for  the  reason  that  a  trial 
had  been  had,  the  case  is  one  in  which  the  court  in  its 
discretion  may  make  a  further  allowance  of  costs  to  the 
defendants. 

The  order  should  be  reversed,  and  the  special  term 
should  be  allowed  to  exercise  its  discretion  upon  the 
motion. 


^ 
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JOHN   A.    MOODY,   Plaintiff,    o.    ROBERT    T. 
ANDREWS  ET  AL.,  Defendants. 

PLEADINGS,  ISSUES  THEREIN— JUDGMENT  ON  THE  SAME. 

RiOHTR  OF  A  PABTT,  WHO  LAWFULLY  HOLDB  A  PROMI8SOBT  KOTB  A8  A 
^      PLEDGE. 

The  admission  in  the  answer,  *'  that  at  the  time  mentioned  in 
the  complaint,  they  (the  defendants)  made  and  endorsed  a 
note  like  that  set  forth  therein,"  unaccompanied  with  any- 
thing tending  tn  show  that  it  was  a  distinct  note  from  thit 
described  in  the  complaint,  and  on  which  the  action  is 
brought,  must  be  held  to  refer  to  the  note  sued  upon. 

This  answer  does  not  put  in  issue  plaintiff's  allegation  in  the 
complaint,  that  he  is  the  lawful  holder  of  the  note,  but 
states  facts  that  do  show  that  the  plaintiff  is  the  lavful 
holder  of  the  note,  for  value. 

Where  a  party  holds  a  note  as  a  pledge,  the  law  confers  upon 
him  the  power  to  receive  the  whole  money  from  the  makers 
of  the  note,  and  sue  and   collect  the  same.      The  money, 
when  received  by  him,  is  held  as  a  substitute  for  the  note, 
and  subject  to  all  the  terms  and  conditions  affecting  it  (Gar- 
lick  V.  James,  12  John,  146).     When  commercial  paper  is 
received  as  security,  for  an  advance  of  money  made  upon  it 
at  the  time,  without  notice  of  any  defects  of  title,  the  law 
merchant,  protects  th^  transferee  against  all  latent  equities, 
whether  of  the  parties  to  the  paper  or  third  persons  (Weaver 
«j.  Harden,  49^.    T,  294;  Muller  c.  Pondir,  65  iVl  T.  332). 
The  pledgee  of  commercial   paper,  in  the  absence  of  any 
special  power,  is  bound  to  hold  it,  and  to  collect  it,  and  ap- 
ply the  money  to  pay  the  loan,  and  to  account  for,  and  to 
return  the  balance,  if  any  remained  (Wheeler  o.  Newbouid, 
16  N,  T,  892;.     The  allegation  in  this  answer  to  the  effect 
that  there  are  other  parties  claiming  title  to  the  note,  or  to 
the  proceeds,  are  of  no  force.     The  proceeds  of  the  note  are 
to  be  reached  through  tlie  plaintiff. 

Before  Monell,  Ch.  J.,  and  Curtis  and  Speir,  JJ. 

Decided,  May  3,  1875. 
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This  action  is  against  the  makers  of  a  promissory 
note. 

The  pleadings  are  as  follows  : 

COMPLAINT. 

**  The  complaint  of  the  above  named  plaintiff  respec- 
fuUy  shows  to  this  court  that  at  the  several  times  here- 
inafter mentioned,  the  defendants  were  partners  doing 
business  under  the  firm  name  of  -Andrews  &  Sandtbrd. 
That  the  said  defendants  heretofore  at  the  city  of  New 
York  made  their  promissory  note  in  writing,  bearing 
date  on  the  24th  day  of  January,  1874,  whereby  he 
promised  to  pay  six  months  after  the  date  thereof  to 
the  order  of  themselves,  for  value  received,  the  sum  of 
sixteen  hundred  and  sixty-six  dollars  and  sixty-six 
cents,  and  the  said  defendants  thereupon,  and  before 
the  maturity  thereof,  endorsed  the  said  note,  and  so 
endorsed,  the  same  was  passed  and  delivered  to  the 
plaintiff,  and  although  the  said  note  became  due  and 
payable  before  the  commencement  of  this  action,  yet 
the  defendants  have  not  paid  the  same.  And  the 
plaintiff  further  says  that  he  is  now  the  lawful  owner 
and  holder  of  the  said  note,  and  that  the  defendants 
are  justly  indebted  to  him  thereupon  in  the  sum  of 
sixteen  hundred  and  sixty -six  dollars  and  sixty -six 
cents  principal,  together  with  interest  thereon  from  the 
27thday  of  July,  1874." 

"  Wherefore  the  plaintiff  demands  judgment  against 
the  defendants  for  the  said  principal  sum  and  interest.'' 

ANSWER. 

''These  defendants,  for  answer  to  the  said  complaint, 
admit  their  partnership,  and  also  that  at  the  time 
mentioned  in  the  complaint,  they  made  and  endorsed  a 
note  like  that  set  forth  therein,  and  that  said  note  is 
not  paid.'' 

'^They  deny  each  and  every  allegation  in  the  said 
complaint  not  hereinbefore  admitted." 

"These  defendants  further  answering,  aver  that  the 
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paid  note  so  endorsed  by  them  was  delivered  by  them 
to  one  Mrs.  Jennie  Reynolds,  who  is  now  the  lawful 
owner  thereof 

''These  defendants  further  aver  that  the  said  not& 
was  by  the  said  Jennie  Reynolds  delivered  to  one 
James  H.  Dobbs  for  the  purpose  of  having  the  same 
discounted  for  her  and  the  pioceeds  thereof  paid  to 
her,  but  that  the  said  James  H.  Dobbs  did  not  have  the 
same  discounted,  but  without  authority  and  out  of  the 
usual  course  of  business,  delivered  the  said  note  to  the 
plaintiff  as  security  for  a  small  sum,  to  wit :  the  siitn  of 
one  hundred  dollars,  loaned  to  him  by  the  plaintirT." 

"These  defendants  further  aver  that  they  have  been 
notified  by  the  said  Jennie  Reynolds  not  to  pay  the 
same,  and  that  she  claims  the  money  due  thereon." 

''These  defendants  further  aver  that  Alfred  P.  Rey- 
nolds, the  husband  of  the  said  Jennie  Reynolds,  was 
duly  adjudicated  a  bankrupt  by  the  U.  S.  District 
Court,  for  the  Southern  District  of  New  York  in  Bank- 
ruptcy, on  or  about  the  Ist  day  of  March,  1874,  as  of 
the  20th  of  February,  1874,  and  that  by  an  order  made 
in  said  proceeding  one  Kapoleon  Godone  claims  to 
have  been  appointed  assignee  in  bankruptcy  of  the 
effects  of  the  said  Alfred  P.  Revnolds.'^ 

*'That  the  said  Napoleon  Godone  has  notified  de- 
fendants that  said  note  was  the  property  of  said  Alfred 
P.  Rejmolds,  and  as  such  became  and  is  now  the  prop- 
erty of  the  said  Napoleon  Godone,  and  has  forbidden 
the  payment  thereof  to  anybody  other  than  himself." 

'•These  defendants  aver  that  the  said  Jennie  Rey- 
nolds and  the  said  Napoleon  Godone  are  necesi^ary 
parties  to  this  action  and  to  a  complete  determina- 
tion thereof,  and  pray  that  the  plaintiff  may  be  com- 
pelled to  bring  tliem  into  this  action,  and  that  an  ad- 
judication may  be  made  herein  which  shall  protect 
these  defendants  from  the  claims  of  the  said  several 
parties." 
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On  motion  of  plaintiflTs  counsel  at  the  trial  the  court 
directed  judgment  on  the  pleadings  for  the  plain- 
tiff, for  the  amount  of  the  note  and  interest,  the  excep- 
tions to  be  heard  in  the  first  instance  at  the  general 
term. 

James  W.  MonTc^  attorney  for  plaintiff ;  Daniel  T, 
Walden^  of  counsel. 

Thomas  Darlington^  attorney  for  defendant; 
Samuel  Jones^  of  counsel. 

Bt  the  Court.— Curtis,  J. — ^The  admission  in  the 
answer  of  the  making  and  endorsing  by  defendants  of  a 
note,  *'like  that  set  forth  "  in  the  complaint,  unaccom- 
panied with  anything  tending  to  show  that  it  was  a 
distinct  note  from  that  described  in  the  complaint,  and 
on  which  the  action  is  bought,  must  be  held  to  refer  to 
the  note  sued  upon. 

The  answer  does  not  put  in  issue  plaintiflPs  claim  to 
be  the  lawful  holder  of  the  note,  but  stat^^s  facts  show- 
ing that  the  plaintiff  is  the  holder  of  the  note,  as 
collatei*al  security  for  a  loan. 

The  plaintiff  is  the  holder  of  a  negotiable  promissory 
note  endorsed  by  the  payees.  It  is  not  alleged  in  the 
answer  that  he  received  it,  with  notice  that  it  was  de- 
livered to  Dobbs  for  any  specific  purpose,  or  of  any 
equities  between  the  parties,  or  as  security  for  an  an- 
tecodent  debt.  On  the  contrary,  the  answer  states 
that  the  note  was  delivered  to  the  plaintiff  as  security 
for  money  loaned  by  the  plaintiff  to  Dobbs,  the  then 
holder  of  the  note.  The  answer  discloses  facts  showing 
that  the  plaintiff  is  a  holder  of  the  note  for  value,  and 
does  not  question  his  good  faith  in  becoming  such 
holder.  No  burden  is  cast  on  the  plaintiff  to  show  that 
he  is  a  bona  fide  holder. 

In  the  Bank  of  New  York  v,  Vanderhorst  (32  iT. 

viT.— 20 
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Y.  o53),  affirming;  1  Robt.  211,  it  is  held,  that  taking  a 
note  as  collateral  security  under  such  circumstances  con- 
stitutes a  holder  for  value.  The  principle,  that  when 
commereial  paper  is  received  as  security  for  an  advanoi* 
made  upon  it  at  the  time,  without  notice  of  any  defects 
of  title,  the  law  merchant  protects  the  Iransff^ref* 
against  all  latent  equities,  whether  of  third  persons  or 
parties  to  the  instrument  is  recognized  in  Weaver  t. 
Barden  (49  N.  Y.  294,  295),  and  in  MuUer  ».  Pondir 
(66  iV.  T.  332). 

The  plaintiff  thus  holding  the  note  as  a  pledge,  the 
law  confers  on  him  the  power  to  receive  the  whole 
money  from  the  makers  of  the  note,  and  to  sue  for  its 
collection.  The  money  when  so  received  is  simply 
held  by  him  as  a  substitute  for  the  note,  and  subject 
to  all  the  terms  and  conditions  affecting  it  (Garlick  o. 
James,  1 2  John.  146). 

In  Wheeler  v,  Newbould  (16  N.  T.  392),  the  decis- 
ion of  this  court,  that  the  pledgee  of  commercial  paper; 
in  the  absence  of  any  special  powers,  was  bound  to  hold 
and  collect  it,  and  apply  the  money  to  the  payment 
of  the  loan,  and  return  the  balance,  if  any,  was  af- 
firmed. 

The  allegation  of  the  answer,  to  the  effect  that  there 
are  other  parties  claiming  title  to  the  note,  or  to  the 
proceeds,  are  of  no  force.  The  law  affords  the  defend- 
ants a  proper  remedy  for  their  protection  in  such  a  con- 
tingency, which  they  have  not  thought  fit  to  resort  to, 
and  the  proceeds  of  the  note  are  to  be  reached  through 
the  plaintiff. 

The  exceptions  should  be  overruled,  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 

MoNELL,  Oh.  J.,  and  Speir,  J.,  concurred. 


y 


SANDER  V,  HOFFMAl^.  307 


Statement  of  the  case. 


WILLIAM  SANDER  and  CHRISTOPHER  0. 
EARL,  Plaintiffs  and  Appellants,  v.  GEORGE 
M.  HOFFMAN  and  SOPHIA  HOFFMAN,  De- 
fendants AND  Respondents. 

bestriction  of  trade. 

COSTRAOT  OF  SALE  OF  BUSINBS8,  A17D  OOOD-WILL  OF  THB  BAHB,  AUD 
OOYENAirrs  TO  ABSTAIN  FBOH  PBOSBOUTINO  LIKBBUBINB8S  WITHIir 
CBBTAIN  LIMITS. 

The  defendants  sold  the  good-will  of  a  provision  basiness,  at 
228  Third  avenue,  to  plaintiffs,  and  covenanted  with  them 
that  they  would  not  engage  in  a  similar  business,  for  five  years, 
within  certain  limits.  Within  the  stipulated  time,  defend- 
ants resumed  and  engaged  in  a  like  business  at  805  Sixth 
avenue,  beyond  the  limits  prescribed.  Some  of  their  former 
customers  residing  within  the  prescribed  limits  sought  them 
in  their  new  place  of  business,  and  solicited  them  to  supply 
them  with  meats,  &c.,  and  they  did  so,  sending  their  agent 
or  messenger  every  day  to  their  houses,  situate  within  the 
limited  district,  to  receive  orders  and  afterwards' filling  the 
orders  given.  The  orders  were  not  originally  sought  or  pro- 
cured by  defendants,  but  proceeded  from  the  customers. 

The  plaintiffs  claimed  this  to  be  a  breach  of  the  covenant  of  de- 
fendants. 

Eeld^  by  this  court,  that  the  acts  of  the  defendants  did  not 
constitute  a  breach  of  said  covenant. 

Such  contracts  are  upheld  only  when  it  appears  that  the  public 
interest  or  convenience  will  not  be  prejudiced.  The  public 
comfort  and  welfare  are  the  controlling  considerations.  A 
construction  or  decision  that  would  make  defendants  liable 
under  the  circumstances  in  this  case,  would  be  harsh  and 
unjust.  It  would  be  an  unwise  interference  with  the  usual 
course  of  business  and  trade,  and  the  requirements  of  public 
convenience  and  comfort,  which  should  never  be  prejudiced 
by  contracts  imposinsr  restraints  upon  traffic. 

The  following  cases  reviewed  and  approved :  Lawrence  v.  Kid- 
der, 10  Barb,  641;  Smith  v.  Smith,  4  Wend.  4C8;  Turner  «. 
Evans,  2  Ellis  &  BlacJtimrn,  512;  Lee  «.  Ehrhardt,  10  Law 
Times  K  8,  687 


1 


308  SANDER  r.  HOFFMAN. 


Statement  of  the  case. 


Before  Ouetis  and  Spbir,  J  J. 

Decided  May  3,  1875. 

Appeal  from  a  jndgment  in  favor  of 'defendants, 
and  from  an  order  denying  plaintiff's  motion  for  a  new 
trial  upon  the  minutes. 

This  action  is  to  recover  five  thousand  dollauB 
liquidated  damages  for  breach  of  covenant. 

The  defendant  George  M.  Hoffman  by  bill  of  sale, 
dated  May  1,  1871,  for  three  thousand  five  hundred 
dollars,  sold  to  plaintiff  the  good-will  of  the  batcher, 
and  fish,  and  vegetable,  and  provision  business,  carried 
on  by  him  at  228  Third  Avenue,  New  York  City,  and 
also  leases  of  the  premises  and  utensils  there.  And 
both  the  defendants,  in  consideration  thereof  and  for 
one  dollar,  by  virtue  of  a  separate  instrument  dated 
May  1, 1871,  covenanted  that  they  would  not,  either 
jointly  or  severally,  as  agent  or  principal,  engage  in  or 
c^rry  on  any  similar  or  competitive  retail  butcher,  and 
fish,  and  provision  business  for  five  years  in  certain 
limits  in  said  city,  under  five  thousand  dollars  liquida- 
ted damages,  and  Mrs.  Hoffman  bound  her  own  estate 
to  pay  that  sum  in  case  of  her  own  default. 

The  plaintiffs  then  entered  upon  the  premises  and 
conducted  the  business.  It  was  the  purpose  of  the 
vendor  to  go  to  Germany.  He  went  to  Europe,  and 
returned  in  the  fall.  In  June,  1872,  he  opened  business 
as  a  retail  dealer  in  ''butcher's  meat,  vegetables,  and 
provisions,"  at  a  store  No.  805  Sixth  avenue,  beyond 
the  specified  limits. 

Daring  the  period  limited  by  the  agreement,  the 
defendants,  in  a  few  instances,  sold  and  delivered  meat 
to  three  or  four  of  his  old  customers,  within  the  re- 
stricted limits.  When  the  meat  was  sent,  the  carrier 
would  bring  back  a  new  order  which  would  be  sup- 
plied.    The  defendants  testified,  that  these  persons  ap- 
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plied  to  them  for  meats,  without  any  solicitation  or 
procurement  on  their  part.  It  appeared  that  the  defend- 
ants when  they  sold  out,  had  recommended  their  old 
<'.ustomers  to  purchase  from  the  plaintiffs,  and  that  in 
two  or  three  of  the  instances  complained  of,  the  custom- 
ers had  become  dissatisfied  with  the  plaintiflTs  meats, 
had  resorted  to  other  dealers,  and  ultimately  applied  to 
the  defendants  who  then  sold  to  them. 

The  defendants  claimed  that  these  supplies  were 
furnished  as  a  favor  or  personal  accommodation  to  the 
applicants,  and  that  it  was  in  no  sense  an  engaging  in, 
or  carrying  on  a  similar  or  competitive  business.  The 
defendants'  shop  or  place  of  business,  where  they  kept 
their  meats  and  attended  to  their  occupation,  was 
about  half  a  mile  outside  of  the  prescribed  limits. 
There  was  conflicting  testimony,  as  to  whether  the  de- 
fendants' went  within  those  limits  and  solicited  the 
trade  and  custom  of  persons  who  had  previously  dealt 
with  them.  The  plaintiffs  requested  the  court  to  direct 
a  verdict  in  their  favor.  The  court  refused,  and  they 
<^xcepted. 

The  court  charged,  that  the  defendants  could  not 
-engage  in  a  business  similar  to  that  which  was  pre- 
viously carried  on  within  the  restricted  limits  ;  that  is, 
that  the  defendants  had  no  right  to  go  within  those 
limits,  and  then  solicit  and  procure  the  custom  and 
trade  of  persons  who  had  previously  dealt  with  them 
tit  their  place  there. 

The  court  then  instructed  the  jury  that  they  were  to 
pass  upon  the  question  of  fact  arising  from  the  con- 
flicting evidence  as  to  whether  there  was  such  solicita- 
tion or  procurement  on  the  part  of  the  defendants. 
That  if  they  found  that  the  defendants  at  any  time 
after  the  sale  to  the  plaintiff's  went  by  themselves  or 
their  agents  into  the  prescribed  limits,  and  there  so- 
licited or  procured  orders  for  meat,  &c.,  to  be  sent 
from  their  establishment  or  store  in  the  Sixth  avenue, 
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between  Forty-fifth  and  Forty-sixth  streets,  and  that 
the  defendants  received  and  filled  such  orders  and  sent 
in  pursuance  of  them  their  meats  to  the  persons  from 
whom  they  had  thus  procured  such  orders,  it  was 
within  the  meaning  of  the  contract  a  competitive  busi- 
ness, and  a  breach  of  the  defendants'  covenant. 

But  if  they  found  that  they  did  not  go  into  the  pre- 
scribed limits  and  procure  such  orders,  but  that  the 
persons  within  such  limits  voluntarily  and  without 
solicitation  of  defendants  gave  them  orders  (and 
whether  they  gave  their  orders  within  such  limits  or 
otherwise  was  immaterial),  the  filling  of  such  orders 
was  not  a  breach  of  the  covenant. 

That  to  be  a  breach  of  the  covenant,  it  must  appear 
that  the  defendants  solicited  the  custom  of  persons  re- 
siding within  the  prescribed  limits;  not  that  such 
persons  came  to  the  defendants  or  saw  them,  or  either 
of  them,  within  the  limits,  and  gave  them  orders.  If 
it  was  voluntary  on  the  part  of  the  customers,  and  not 
the  result  of  solicitation  on  the  part  of  the  defendants, 
then,  although  the  defendants  filled  their  orders,  it  was 
no  breach  of  their  covenant. 

That  if  they  found  there  was  such  a  solicitation  od 
the  part  of  the  defendants,  then  their  verdict  must  be 
for  the  plaintiflB,  and  that  the  only  amount  they  were 
authorized  to  give  was  the  full  amount  of  the  liquid- 
ated damages  agreed  upon  between  the  parties, 
namely,  five  thousand  dollars. 

The  plaintiffs  excepted  to  that  part  of  the  charge  in 
which  the  court  instructed  the  jury,  that  the  defend- 
ants had  a  right  to  fill  orders  within  the  prescribed 
limits,  if  customers  came  to  them  voluntarily. 

The  jury  asked  this  question  of  the  court :  "  Is  the 
sending  of  an  agent  every  day  to  the  houses  in  the  lim- 
ited district  to  take  orders,  and  filling  them,  a  competi- 
tive business,  or  soliciting  the  same  ?  "  The  answer  of 
he  court  was,  "  In  the  construction  I  have  given  to  the 
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contract,  it  would  not  be.  The  orders  must  have 
originally  been  procured  by  the  solicitation  of  the  de- 
fendants. If  they  proceeded  from  the  customers,  and 
not  by  the  procurement  of  the  defendants,  it  was  not  a 
breach  to  fill  them.  To  this,  the  plaintiffs  excepted. 
The  jury  found  for  the  defendants, 

Charles  H.  Smith,  Jr. ,  for  appellants. 

A.  F.  &  W.  H.  Kirch^iSf  attorneys  for  respond- 
ents ;  John  L.  Hill^  of  counsel. 

By  the  Court.— Curtis,  J.— From  wise  considera- 
tions of  public  policy,  contracts  imposing  a  restraint 
upon  trade  throughout  an  entire  state  or  county  are 
held  void,  but  this  rule  is  sometimes  relaxed  as  to  small 
districts  or  towns,  when  it  appears  that  the  public  inter^ 
est  or  convenience  will  not  be  prejudiced.  The  public 
comfort  and  welfare  are  the  controlling  considerations 
(Lawrence  v.  Kidder,  10  Barb.  641).  In  the  present 
case  no  question  arises  as  to  the  validity  of  the  restraint. 

In  Smith  v.  Smith  (4  Wend.  468),  where  a  physi- 
cian bound  himself  in  a  penal  sum  for  ten  years,  not  to 
reside  or  practice  within  six  miles  of  a  certain  vil- 
lage, and  had  removed  seven  miles  therefrom,  and  it  was 
shown  that  he  practiced  for  two  months  in  and  around 
the  village  during  the  period,  and  claimed  the  right  to 
do  so  at  any  time,  it  was  held  a  breach  of  the  bond.  The 
mere  removal  of  his  residence  beyond  the  restricted 
limits,  does  not  appear  to  have  been  considered  a  com- 
pliance with  the  covenant,  but  it  was  construed  to  ex- 
tend to  a  prohibition  of  a  resumption  of  practice  therein. 
The  question  was  not  before  the  court  as  to  whether,  if 
in  three  or  four  instances,  old  patients  had  sought  his 
attendance,  and  he,  as  a  matter  of  kindness  or  personal 
consideration  for  them,  had  attended  them,  that  would 
constitute  a  breach  of  the  bond. 
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This  question  is  what  we  now  have  before  us.    There 
is  no  dispute  but  that,  in  a  few  instances,  the  defendants 
supplied  meat  to  old  customers,  within  the  limits  ;  and  the 
jury,  in  eflTect,  find  that  this  was  not  done  at  the  solicita- 
tion or  procurement  of  the  defendants.     The  defendants 
place  of  business  was  outside  of  the  restricted  limits. 
Can  we  establish  the  rule,  that  the  obligor  in   this  com- 
mon species  of  obligation,  who  in  a  large  tow-n  remoFes 
his  place  of  business,  in  conformity  to  it,  is  to  be  held 
to  have  violated  it,  if  subsequently  by  chance  in  the 
current  of  business  at  his  shop,  or  as  a  matter  of  favor 
or  accommodation,  and  with  no  procurement  or  seeking 
on  his  part,  he  supplies  some  articles  to  three  or  four 
of  his  old  customers  in  the  forbidden  territory  ?    This 
would  be  a  harsh  construction,  and  one  which  the  courts 
have  avoided  giving  to  this  covenant.     It  would  be  an 
unwise  interference  with  the  usual  course  of  business, 
and  the  requirements  of  public  convenience  and  com- 
fort, which  latter  can  never  be  prejudiced  or  made 
secondary  by  contracts  imposing  restraints  upon  traf- 
fic. 

In  the  case  of  Turner  v.  Evans  (2  Mllis  &  Blackburn^ 
512),  where  the  vendor  of  the  business  of  a  wine  mer- 
chant covenanted,  "that  he  would  not  set  up,  embark 
in,  or  carry  on  the  business  in  certain  limits,"  and  re- 
moved his  place  of  business  outside  of  the  limits,  it  was 
held,  that  the  systematic  soliciting  and  supplying  orders 
within  the  limits  in  fifty  instances,  was  a  breach  of  the 
covenant.  Says,  Lord  Campbell,  C.  J. :  "  If  done  now 
and  then,  to  oblige  an  old  customer,  or  the  like,  it 
would  be  no  breach  of  the  contract,  for  that  would  not 
be  carrying  on  business  ;  but  it  was  done  on  system." 
Earl,  J.,  concurred.  Compton,  J.  :  "I  think  the 
question  was  one  of  fact.  Was  he  doing  this  on  sys- 
tem ?  For  he  would  not  be  carrying  on  business,  if  he 
did  it  only  now  and  then." 

The  view  of  the  court  of  Queen's  Bench  seems  to 
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confine  the  question,  as  to  whether  the  soliciting 
orders  and  supplying  was  done  as  a  system,  and  to 
hold  that  where  it  was  done,  as  appears  in  the  present 
case,  now  and  then  to  oblige  an  old  cnstomer,  it  was 
no  breach. 

When  the  question  between  these  parties  was  before 
the  court  of  chancery  (2  De  GeXy  M.  &  O.  740),  the  ap- 
plication for  an  injunction  was  denied,  the  court 
appearing  to  consider  the  removal  of  the  place  of  busi- 
ness as  the  substantial  requirement  of  the  contract,  and 
to  be  reluctant,  from  regard  to  the  public  interest,  to 
enforce  a  restraint  upon  the  general  freedom  of  solicit- 
ing orders,  or  to  sustain  any  interference  in  conveying 
of  int;elligence  to  the  public  of  opportunities  and  re- 
quests to  make  purchases  in  the  ordinary  course  of  trade. 

In  Lee  t).  Ehrhardt  (19  Law  Times  N.  S.  637),  it  was 
held,  that  occasional  assistance  of  the  vendor  rendered 
by  him  to  his  daughter,  was  not  a  breach  of  the  cove- 
nant "  not  to  take,  keep,  or  be  concerned  in  '*  any  public 
house  within  the  prescribed  distance  of  the  one  sold. 

Blackburn,  J.,  charged  the  jury  that  the  question 
was  one  whether  defendant  acted  in  good  faith  as  a 
matter  of  kindness ;  but  if  they  were  of  opinion  that  his 
conduct  was  in  the  nature  of  a  juggle,  to  find  for  the 
plaintiff.  The  defendant  had  a  verdict.  On  a  review 
of  the  question,  Cookburn,  Ch.  J.,  considered  that  the 
covenant  must  be  taken  to  mean,  that  he  shall  not  h% 
concerned  in  any  public  house,  so  as  to  be  interested  in 
it ;  that  is,  have  any  share  in  its  profits,  or  any  interes' 
in  it  that  could  prejudice  the  other  party  to  the  cove 
nant.    Blackburn,  J.,  concurred. 

Mellor,  J.,  stated  the  interest  must  be  such  ai. 
would  induce  the  person  having  it,  to  support  one  pub- 
lic house,  and  to  prejudice  the  other.  Casual  assistancjv 
in  carrying  on  business  is  not  a  breach.  To  hold  so 
would  be  a  very  harsh  construction.  Hats,  J.,  con- 
curred. 
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Applyiiifif  the  construction  given  to  the  covenant  in 
the  hist  two  decisions  to  the  one  under  consideration^ 
which  is  substantially  the  same,  it  will  appear  that  the 
plaintiff  failed  at  the  trial  to  establish  the  breacli  of  the 
covenant  complained  of,  and  that  the  defendant's  ex- 
ceptions can  not  be  sustained. 

There  are  substantial  reasons  why  such  constmction 
should  be  given.  It  is  reasonable,  and  in  comformitj 
to  the  interest  of  the  parties,  and  to  what  is  due  in  this 
class  of  obligations  to  the  public  welfare. 

The  judgment  appealed  from,  and  the  order  deny- 
ing the  motion  for  a  new  trial  should  be  affirmed,  with 
costs. 


Bpeib,  J.,  concurred. 


FRANCIS  0.  WIREMAN,  Plaintiff  aito  Af£3> 
LANT,  V.  REMINGTON  SEWING  MACHINE 
COMPANY,  Defendant  and  Respondent. 

OFFER  of  JUDGMENT— practice  THEREIN. 

Defendants  on  the  4th  of  November,  1874,  offered  to  allow  jadcr- 
ment  to  be  taken  against  them  for  seven  hundred  and  fifty  doIlnrH, 
with  iDterest  and  costs,  which  offer  was  not  accepted,  and  defend- 
ant afterwards  answered,  contesting  plaintiff's  claim  for  all  sums 
beyond  the  said  seven  hundred  and  fifty  dollars. 

Plaintiff  moves  for  an  order  that  the  defendant  pay  to  him  the 
amouut  of  said  offer. 

ffeUf — That  since  the  amendment  of  §  244  of  the  code  (in  1857), 
such  an  application  has  been  and  should  be  grunted. 

This  is  a  substantial  right  when  the  answer  ^^ admits  part  of  tha 
plaintiff^s  daim  to  he  just  ^^^  and  in  conformity  to  §  244  of  tho  code; 
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it  being  in  the  nature  of  a  right  to  a  judgment,  and,  therefore,  no 
question  arises  as  to  whether  a  party  can  appeal  from  an  order 
affecting  it. 

Befobe  Cubtis  and  Speib,  J  J. 

Decided  May  8,  1875. 

Appeal  from  au  order  of  special  term. 

The  plaintiff,  in  his  complaint,  alleges  that  he  made, 
fnrnished^  and  delivered  to  the  defendants  certain  sew- 
ing-machine covers,  drawers,  tables,  &c.,  for  which  the 
defendants  agreed  to  pay  him  one  thousand  two  hun; 
dred  and  fifty  dollars. 

The  answer  admits  the  making  and  famishing  of 
the  same  articles,  bnt  sets  up  that  they  agreed  to  pay 
plaintiff  therefor  seven  hundred  and  fifty  dollars,  and 
no  more,  and  that  they  have  always  been  ready  and 
willing,  and  have  repeatedly  offered  to  pay  the  plain- 
tiff said  sum  of  seven  hundred  and  fifty  dollars,  but 
the  plaintiff  has  refused  to  accept  the  same. 

The  defendants  have  also  offered  to  allow  plaintiff 
to  take  judgment  for  said  sum  of  seven  hundred  and 
fifty  dollars,  with  interest  and  costs,  but  the  plaintiff 
did  not  accept  the  same. 

The  plaintiff  in  his  complaint  also  alleges  that  he 
did  certain  other  work,  and  furnished  certain  other 
matf^rial  for  the  defendants,  of  the  value  of  forty-one 
dollars  and  ten  cents,  which  the  defendants  deny. 

A.  motion  under  section  244  of  the  code  was  made 
hy  the  plaintiff  at  special  term,  that  the  defendants  pay 
said  sum  of  seven  hundred  and  fifty,  dollars  to  him 
with  interest,  &c.,  which  motion  was  denied,  and  the 
plaintiff  appealed. 

Jno.  J.  Lindsay^  for  appellant. 

Wm.  O.  BuBsey^  for  respondent. 


^ 
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By  the  Court.— Curtis,  J.—  In  tin*  cast*  of  Smith  t. 
Olssen  (4  San.  711),  decided  in  1852,  it  was  held    that 
the  court  would  not  make  an  order  like  tliat  applied 
for  here,  where  the  d(*fendant  before  answeiing  served 
the  plaintiff  with  a  written  offer,  allowing  the  latter  to 
take  judgment  for  the  part  of  the  claim  so  admitted. 
But  the  reason  which  the  court  assigned  for  this  refusal 
w^as  obviated  by  the  amendment  of  section  244  of   the 
code  in  1857,  and  since  then  it  has  been  the  practice  ro 
grant  the  application,  although  an  offer  has  been  made 
and  rejected.     When  the  justice  of  a  part  of  the  plain- 
tiff's claims  is  admitted,  both  by  the  answer  and  by  an 
offer  to  submit  to  a  judgment,  an  additional  reason 
exists  for  extending  the  remedy  granted  by  the  legisla- 
ture.   A  refusal  is  in  substance  saying  to  the  plaintiff, 
you  shall  have  nothing  of  what  the  defendant  adniits 
belongs  to  you  until  the  end  of  the  litigation    (Duncan 
V.  Ainslie,  26  Barh.  201 ;    Roosevelt  v.  N.  Y.  &  H.  E. 
R.  Co.,  45  Barb.  554 ;  Guiet  v.  Murphy,  18  How.    Pr. 
411). 

In  the  present  cause  there  is  no  splitting  up  ot  the 
cause  of  action,  as  the  admission  in  the  answ(T  relates 
only  to  the  making  of  the  sewing  machines,  for  which 
one  thousand  two  hundred  and  fifty  dollars  is  claimed 
as  du(3  by  the  plaintiff,  and  for  which  the  defendant 
admits  seven  hundred  and  fifty  dollars  to  be  due. 
There  appears  to  be  no  just  reason  why  this  amount  of 
seven  hundred  and  fifty  dollars  should  be  withheld 
from  the  plaintiff,  which  the  defendant  concedes  is  due 
to  him,  and  about  which  there  is  no  manner  of  contro- 
versy, and  the  payment  of  which  to  the  plaintiff  can 
in  no  way  prejudice  the  right  of  either  party  in  pro- 
ceeding by  legal  steps  to  determine  the  real  matters  in 
controversy  between  them.  To  hold  otherwise  would 
defeat  the  right  of  a  party  to  the  relief  afforded  by  this 
wise  and  equitable  provision  of  the  law. 

This  right  is  a  substantial  right,  when  the  admis* 
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sion  in  the  answer  ''  admits  part  of  the  plaintiffs  claim 
to  be  just"  in  conformity  to  section  244  of  the  code, 
it  being  in  the  nature  of  a  right  to  a  judgment,  and  no 
question  arises  as  to  whether  a  party  can  appeal  from 
an  order  affecting  it. 

The  order  appealed  from  should  be  reversed  with 
costs  of  appeal  to  the  appellant,  to  abide  the  event  of 
the  suit. 


Speib,  J.,  concurred. 


EDWARD  M.  WORDEN,  Plaintiff,  v.  THE 
GUARDIAN  MUTUAL  LIFE  INSURANCE 
COMPANY  OP  NEW  YORK,  Defenbakt. 

The  policy  of  insurance  in  this  case,  designated  the  first  days  of  March 
and  September  as  the  time  for  the  payment  of  the  semi-annual 
premiums,  and  then  proceeds  to  declare  that  the  premiums  shall  be 
paid  on  or  before  the  days  upon  which  they  become  due,  ar  within 
tliirUhfive  Jays  thereafter.  It  then  provided  that  in  case  of  a  viola- 
tion of  any  of  its  provisions,  it  should  become  null  and  void.  It  also 
contained  a  provi&ion,  that  from  the  amount  paid  in  case  of  death, 
there  should  be  deducted  the  balance  of  the  year's  premium,  and  all 
indebtedness  of  the  assured. 

It  also  contained  a  provision  for  the  issue  to  the  assured  of  a  paid-up 
policv,  for  a  pro  rata  amount  of  the  whole  amount  insured,  in  case 
the  assured  discontinued  payments  of  premiums  after  the  payment 
of  the  first  annual  premium.  The  policy  also  had  printed  promi- 
nently on  its  face  the  words,  *'Xon-forfeiting  life  policy." 

The  assured  paid  two  semi-annual  premiums  on  this  policv  that  be- 
came due,  to  and  including  the  1st  day  of  September,  1873. 

The  premium  due  on  the  1st  of  March,  1874,  was  not  paid  on  that 
day,  but  was  paid  on  or  about  the  24th  day  of  March,  1874,  by  the 
plaintiff,  brother  of  the  assured,  under  the  following  circumstances. 


n 
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On  the  21st  or  22iid  day  of  March,  1874,  the  brother  of  the  assured 
receivpd  a  letter  from  him  (then  residing  in  Virginia}  requesting 
him  to  send  to  the  company  the  amount  of  the  semi-annual  premiam 
due  on  the  1st  of  March,  1874,  lefore  the  expiration  of  the  thirty-Jhi 
days  from  the  let  of  Mhrch^  1874.  Before  the  premium  was  paid  in 
pursuance  of  said  letter,  and  after  the  said  brother  had  received  % 
telegram  announcing  the  death  of  the  assured,  and  on  the  Q4th 
day  of  March,  1874,  the  said  brother  in  pursuance  of  the  reqnest  io 
said  letter,  sent  by  mail  to  the  company,  the  semi-annual  premiam. 
due  March  1,  1874,  but  without  notifying  the  company  of  the  death 
of  the  assured,  and  the  company  gave  a  receipt  for  the  same  with- 
out knowledge  or  information  of  the  death  of  the  assured;  hat 
afterwards  and  on  the  Blst  of  March,  1874,  the  company  wrote  to 
the  said  brother  that  *Hhe  death  having  occurred  while  the  pre- 
mium was  unpaid,  the  policy  is  not  binding  on  the  company,  and  the 
premium  remitted  on  the  24th  is  held  subject  to  your  order,  or  of 
the  legal  representatives  of  George  P.  Worden  "  (the  deceased  and 
assured). 

The  court  held  in  this  case,  that  an  omission  to  pay  the  premium  on 
this  policy  at  the  day  provided  therein,  violated  no  condition  of 
the  policy,  until  thirty  five  days  thereafter  had  elapsed. 

The  insurance  was  in  full  force  and  effect  for  six  months  and  thirty- 
five  days  after  the  1st  of  September,  1878,  without  the  payment  of 
any  further  or  additional  premiums  than  had  been  paid,  and  the 
assured  was  protected  during  that  time,  and  the  defendant  would 
have  been  liable  on  the  policy  if  the  premiums  had  not  been  paid 
at  all  (the  assured  died  before  the  expiration  of  this  time). 

That  the  payment  was  made  in  accordance  with  the  instructions  of  the 
assured,  during  his  life-time,  and  there  was  no  bad  faith  on  the 
party  acting  for  the  assured,  in  complying  with  his  request,  and  oo 
undue  delay  in  the  payment  in  view  of  the  time  in  which  he  had 
to  comply  with  the  terms  of  the  policy. 

The  right  to  pay  in  this  case  was  not  personal  to  the  assured,  and 
could  be  delegated  by  him  to,  and  paid  by  another.  On  this  Ia^t 
point  (Want  v.  Blunt,  12  East.  183  ;  Howell  v.  The  Knickerbocker 
Life  Ins.  Co.,  44  ZV.  7".  281 ;  and  Tarleton  d.  Stanforth,  reviewed 
and  considered). 

Judgment  rendered  against  the  company  defendant  for  the  amount 
of  insurance  provided  in  the  policy. 

Before  Monell,  Ch.  J.,  and  Curtis  and  Speib,  JJ. 

Decided  May  8,  1875. 
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The  controversy  is  presented  in  a  case  agreed  upon, 
and  submitted  without  action,  pursuant  to  §  372  of  the 
code,  and  wliich  is  as  follows  : 

Edward  M.  Worden  claims  to  recover  of  the 
Guardian  Mutual  Life  Insurance  Company  of  New 
York  the  sum  of  two  thousand  dollars  and  interest 
thereon  from  the  2d  day  of  August,  1874. 

The  following  are  the  facts  upon  which  the  said 
controversy  depends  : 

I.  That  on  the  17th  day  of  October,  1872,  the  said 
company,  which  then  was,  and  still  is,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  New 
York,  for  the  purpose  of  carrying  on  the  business  of 
life  insurance,  and  has  a  place  of  business  in  the  city 
of  New  York,  issued  to  one  George  P.  Worden  a 
policy  of  insurance  on  his  life,  of  which  the  following 
is  a  copy  : 

''THE  GUARDIAN. 
*' No.  33,41^6  Age  25. 

*' Mutual  Life  Insurance  Company, 
*'  Amount^  $2,000.  of  New  York. 

''  Non-forfeiting  Life  Policy. 
*'This  policy  of  insurance,  witnesseth  that  the 
Guardian  Mutual  Life  Insurance  Company  of  the  City 
of  New  York,  in  the  State  of  New  York,  in  considera- 
tion of  the  surrender  of  policy  No.  1711  in  the  New 
York  State  Life  Insurance  Company  of  Syracuse, 
N.  Y.,  and  of  the  representations  and  agreements 
made  in  the  application  of  George  P.  Worden  for  said 
policy  of  insurance  on  the  life  of  himself,  and  of  the 
sum  of  thirty  dollars  and  twenty -four  cents  paid  said 
first  mentioned  company,  and  of  the  semi-annual  pay- 
ment of  a  like  amount  on  or  before  the  first  days  of 
March  and  September  in  every  year  for  the  term  of 
five  years,  or  during  the  continuance  of  this  policy,  at 
theoflBce  of  said  first  mentioned  company  in  the  city  of 
New  York,  or  to  their  agents  as  hereinafter  provided. 
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do  insure  the  life  of  George  P.  Worden,  of  Fulton,  in 
the  county  of  Oswego,  and  State  of  Xew  York,  in  the 
sura  of  two  thousand  dollars,  for  the  term  of  TiU 
natural  life. 

*' And  the  said  company  do  hereby  promise  and 
agree  to  pay  tlie  amount  of  the  said  insurance  at  their 
office,  in  the  city  of  ^Tew  York,  in  lawful  money  of  the 
United  States,  to  the  assured  under  this  policy,  his 
executors,  administrators  or  assigns,  in  sixty  days 
after  due  notice  and  proof  of  death  of  the  said  person 
whose  life  is  hereby  insured,  the  balance  of  the  year's 
premium,  if  any,  also  the  amount  due  on  all  notng 
given  for  premiums  hereon,  and  all  indebtedness  of  the 
insured  to  said  company,  or  said  New  York  Stiite  Life 
Insurance  Company,  being  first  deducted  therefrom. 

''And  it  is  agreed  by  said  company  that  in  case 
the  assured  shall  el^ct,  after  the  payment  of  the  first 
annual  premium  stipulated  to  be  paid  hereon,  to  dis- 
continue further  payments,  then  said  company  will 
issue  a  paid-up  policy  for  a  pro  rata  amount  of  the 
whole  sum  insured  upon  a  surrendt  r  of  this  policy 
while  in  force,  to  wit:  two  hundred  dollars,  for  each 
and  every  annual  premium  paid  hereon  during  the 
life  of  the  person  hereby  insured  to  this  company,  and 
to  the  New  York  State  Life  Insurance  Company  upon 
i«ajd  policy  No.  1711,  for  which  this  is  substitutt-d. 

"This  policy  is  issued,  and  is  accepted  by  the  in- 
sured, and  by  the  holder  hereof  on  the  following  express 
''Conditions  and  Agreements. 

"First.  That  these  statements,  declarations  and 
answers  made  in  the  application  for  policy  No.  3711. 
issued  by  the  New  York  State  Life  Insurance  Com- 
pany, and  in  the  faith  of  which  it  is  issued,  which 
application  is  made  a  part  of  this  contract,  are  war- 
ranted to  be  in  all  respects  true,  and  without  the  sup- 
pression or  concealment  of  any  facts  directly  or  in- 
directly relating  to  the  health  of  the  insured. 
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"  Second.  That  the  premiums  shall  be  paid  on  or 
before  the  days  upon  which  they  become  due,  or  within 
thirty-iive  days  thereafter,  at  the  office  of  said  company 
in  the  city  of  New  York,  or  to  their  duly  authorized 
agents,  only  when  they  produce  receipts  signed  by  the 
president  or  secretary. 

''  Third.  That  the  said  insured  shall  not,  without  the 
consent  of  said  company  previously  obtained  in  writing, 
personally  engage  in  the  production  of  highly  inflam- 
mable or  explosive  substances,  or  in  the  manufacture 
of  gunpowder  or  fireworks,  or  as  engineer,  fireman  or 
brakeman  upon  any  railroad,  or  as  engineer  or  fireman 
upon  any  steamboat,  or  enter  into  any  active  military 
or  naval  service,  whatever. 

'*  Fourth.  That  agents  of  the  company  can  not 
alter  or  waive  any  of  the  conditions  of  this  policy,  nor 
change  the  time  for  the  payment  of  premiums  or  notes, 
nor  grant  permits. 

'*  Fifth.  That  if  this  policy  shall  be  assigned  or  held 
as  security,  written  notice  shall  be  given  to  said  com- 
pany, and  due  proof  of  interest  submitted  with  the 
proofs  of  death. 

''  Sixth.  That  in  case  of  the  violation  of  any  of  the 
foregoing  conditions,  or  of  any  of  the  conditions  or 
agreements  contained  in  the  application  aforesaid,  or 
of  the  asr^ured  dying  by  his  or  her  own  hand,  or  by 
delirium  tremens,  or  in  consequence  of  a  duel,  or  in 
violation  of  the  laws  of  the  United  States,  or  of  any 
Nation,  State  or  Province,  or  in  ease  the  insured  shall 
be  convicted  of  a  felony,  this  policy  shall  become  null 
and  void. 

"  Seventh.  That  should  this  policy  become  null  and 
void  by  reason  of  the  violation  of  any  of  the  said  con- 
ditions or  agreements,  all  payments  made  thereon  shall 
be  forfeited  to  said  company. 

''In  witness  whereof  the  said  Guardian  Mutual 
Life  Insurance  Company  have,  by  their  president  and 

vn.— 21 
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secretary,  signed  and  executed  this  contract,  this 
seventeenth  day  of  October,  one  thousand  eight  hun- 
dred and  seventy-two,  but  the  same  shall  not  be  bind- 
ing until  countersigned  by  Adin  W.  Davis,  agent  at 
Syracuse,  N.  Y. 

'•Lucius  Mc Adam,  And.  W.  Gfli^, 

"  Secretary.  President. 

''  Countersigned  at  Syracuse  this  24th  day  of  October, 
1872. 

"A.  W.  Davis.  Agent. 

*'NoTE. — All  endorsements  on  this  policy,    to    be 
valid,  must  be  signed  by  the  president  or  secretary. 
**  Special  Notice  to  Policy  Holders. 

^'Pay?n€?its  of  Premiums, — Premiums  may  be  paid 
to  an  agent,  but  only  on  the  production  of  a  receipt 
signed  by  the  president  or  secretary,  wlio  are  alone 
authorized  to  sign  receipts  on  the  part  of  the  company. 
When  receipts  are  delivered  to  a  policy  holder  by  an 
agent,  such  agent  should  countersign  the  same  as  an 
evidence  of  payment  to  him. 

''  Agents  are  not  authorized  to  receive  any  premium 
on  the  part  of  the  company,  unless  they  shall  have  been 
furnished  with  a  receipt  therefor,  signed  by  the  presi- 
dent or  secretary,  as  no  payment  made  to  an  agent 
without  such  receipt  being  given  in  return  by  him,  is 
considered  valid  by  the  company. 

''Should  any  policy  holder  tender  payment  of  a 
premium  to  an  agent,  for  which  no  receipt  has  been 
furnished,  the  following  conditional  receipt  may  be 
given  by  the  agent,  and  no  other : 

"Conditional  Receipt. 
''Received  187    from  %  stated  to 

be  the  amount  of  a  premium  due  this  day  on  Policy 
No.  issued  by  the  Guardian  Mutual  Life  Insurance 
Company  upon  the  life  of  for  the  sum  of  %       and 

in  the  favor  of  Said  alleged  premium  is  to  be 

held  by  the  undersigned  until  application  can  be  made 
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to  the  company  to  a(*cept  the  same,  and  forward  their 
receipt.  If  such  receipt  be  forwarded,  this  conditional 
receipt  is  to  be  exchanged  therefor;  if  the  company's 
receipt  be  not  forwarded,  the  money  is  to  be  returned 
and  this  conditional  receipt  cancelled. 

"  (Signed)  J.  D.,  Agent. 

^^  Pmoers  of  Agents. — Agents  are  not  authorized  to 
make,  alter  or  discharge  contracts,  waive  forfeitures, 
name  an  extra  rate  for  special  risks,  or  bind  the  com- 
pany in  any  way  ;  their  duties  being  simply  the  recep- 
tion and  transmission  of  applications  for  policies  and 
premiums,  under  the  rules  and  instructions  laid  down 
in  their  letters  of  appointment. 

"  Agents  of  the  company  are  not,  under  any  cir- 
cumstances, authorized  to  write  the  receipt  of  pre- 
miums, or  make  any  indorsement  whatever  on  the 
policy. 

''  Restoration  of  Forfeited  Policies. — The  company 
may,  but  solely  as  an  act  of  grace  or  courtesy,  and 
when  the  interest  of  the  company  will  not  be  impaired 
in  any  way  thereby,  restore  a  forfeited  policy.  When 
a  restoration  is  applied  for,  the  application  must  invar- 
iably be  accompanied  by  a  cerliticate  as  to  the  health 
of  the  person  whose  life  was  insured,  and  at  his  ex- 
pense, from  a  physician  acceptable  to  the  company 
The  agent  forwarding  such  application  will  then  be 
notified  of  the  decision  made  in  the  case. 

*'In  all  cases  of  restoration^  of  forfeited  policies, 
and  in  all  cases  where  the  premium  is  received  after  the 
day  on  which  it  becomes  due,  although  the  policy  may 
not  have  been  formally  cancelled  on  the  company's 
books,  the  renewal  or  the  revival  of  the  policy,  in 
whatever  form  made,  will  be  in  accordance  with  the  de- 
cision of  the  commissioners  of  internal  revenue,  subject 
to  stamp  tax,  the  same  as  if  a  new  policy  had  been 
issued. 

Alteration  of  Policies.—  Changes  in  the  manner  of 
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paying  premiums  (as  from  yearly  to  half  yearly  or 
quarterly,  or  the  reverse)  can  only  be  made  at  the  end 
of  a  yeai\  dating  from  the  commencement  of  the  policy  ; 
and  when  such  a  change  is  desired  by  a  policy  holder, 
the  policy  must  be  forwarded  to  the  oflBce  of  the  com- 
pany for  the  requisite  indorsement. 

"  A  change  of  interest  in  a  policy,  can  only  be  made 
on  the  written  request  of  the  legal  owner  of  the  policy, 
and  with  the  consent  of  the  company. 

''^  Assignments. — A  wife  can  not  legally  assign  a 
policy  drawn  in  her  favor. 

"  When  a  policy  is  issued  to  a  person  on  his  own 
life,  and  afterward  assigned  by  him  for  a  '  valuable 
consideration,'  written  notice  of  such  assignment  xnuat 
be  given  to  the  company  for  registration  on  its  books. 

'*A11  assignments,  to  be  valid,  require  a  revenue 
stamp,  equal  in  value  to  that  on  the  policy,  and  the 
cost  of  such  stamp  must  be  borne  by  the  policy 
holder." 

II.  That  thereafter  tlie  plaintiff,  at  the  request  and 
for  the  benefit  of  the  insured,  paid  the  semi-annual 
premiums  thereon  as  follows  : 

The  semi-annual  premium  due  thereon  on  the  first 
day  of  jVIarch,  1873,  and  payable  as  therein  provided, 
was  paid  and  accepted  on  the  third  day  of  April,  1873, 
and  the  semi-annual  premium  due  thereon  on  the  first 
day  of  Sept^^mber,  1873,  and  payable  as  therein  pro- 
vided, was  paid  and  accepted  on  the  25th  day  of  Sep- 
tember, 1873;  that  the  semi-annual  premium  due  on 
the  first  day  of  March,  1874,  and  payable  as  therein 
provided,  was  not  paid  on  said  first  day  of  March,  1874, 
but  that  on  the  21st  or  22d  day  of  March,  1874,  the 
plaintiflf",  who  resides  at  Fulton,  New  York,  received  a 
letter  from  the  insured,  his  brother,  who  was  then  at 
Saltville,  Virginia,  requesting  him  to  send  the  company 
the  amount  of  the  semi-annual  premium  due  on  the 
first  of  March,  1874,  and  payable  as  in  said  policy  pro- 
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vided,  before  the  expiration   of  the  thirty-five    days 
from  the  first  of  March,  1874. 

III.  That  on  the  24th  day  of  March,  1874,  said 
plaintiff  received  a  telegram,  informing  him  of  the  death 
of  the  insured 

And  that  on  the  same  day,  being  the  day  on  which 
the  assured  died,  but  after  his  death,  and  after  the  re- 
ception by  said  plaintiff  of  the  said  telegram  announc- 
ing the  death  of  the  insured,  the  said  plaintiff,  pursu- 
ant to  the  previous  request,  sent  by  mail  to  the 
<5ompany  the  amount  of  the  semi-annual  premium  due 
on  March  1st,  1874,  and  payable  as  therein  provided, 
without  notifying  or  informing  the  company  of  the 
death  of  the  insured,  and  that  thereupon  the  company 
gave  a  receipt  for  the  same,  without  knowledge  or  in- 
formation of  the  death  of  the  insun  d,  or  anything  to 
put  them  on  inquiry. 

That  on  March  Slst,  1874,  and  after  the  payment  of 
the  premium  as  above  stated,  the  company  wrote  the 
plaintiff,  that  ''the  death  having  occurred  while  the 
premium  was  unpaid,  the  policy  is  not  binding  on  the 
company,  and  the  premium  remitted  on  the  24th  is  held 
subject  to  your  order  or  of  the  legal  representatives  of 
Oeo.  P.  Worden.^' 

IV.  That  the  insured  died  intestate  at  Saltville, 
Virginia,  March  24th,  1874,  from  causes  other  than 
those  excepted  by  the  terms  of  the  policy. 

V.  That  on  April  28th,  1874,  W.  A.  Stuart  was  '^at 
a  circuit  court  held  in  and  for  Smyth  county, Virginia,*' 
duly  appointed  administrator  of  the  goods  and  chat- 
tels of  the  said  George  P.  Worden,  deceased,  and  duly 
qualified  as  such. 

That  on  June  2,  1874,  due  notice  and  proof  of  the 
death  of  said  insured  was  given  to  said  company. 

VI.  That  on  November  16th,  1874,  AV.  A.  Stuart,  as 
administrator  aforesaid,  for  value  duly  assigned  and 
transferred  to  plaintiff,  of  Fulton,  New  York,   said 
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policy  of  insurance,  together  with  all  causes  of  action 
thereunder,  and  that  said  Edward  M.  Worden  now 
owns  and  holds  the  same. 

VII.  That  the  company  has  not  paid  the  sum  of  two 
thousand  dollars,  agreed  to  be  paid  by  the  terms  of  said 
company's  policy,  and  that  they  refuse  to  pay  the  same 
or  any  part  thereof. 

The  question  submitted  to  the  court  upon  the  case 
is  as  follows : 

Is  the  company  under  this  policy  liable  for  the 
amount  of  the  insurance  ? 

If  this  question  is  answered  in  the  affirmative,  the 

^  judgment  is  to  be  rendered  in  favor  of  the  plaintiff,  and 

against  said  company,  for  the  sum  of  two  thousand 

dollars  ($2,000),  and  interest  from  August  20th,  1874, 

with  his  costs. 

If  answered  in  the  negative,  judgment  is  to  be  ren- 
dered in  favor  of  said  company  for  their  costs. 

None  of  these  admissions  herein  contained  are  in 
any  wise  to  aftect  either  party,  or  to  be  regarded  ag 
made  except  for  the  purpose  of  this  submission  of  this 
controversy. 

Childs  &  Hull^  attorneys  for  plaintiff,  and  Daniel 
B.  Childs^  of  counsel. 

Miller^  Peet  &  OpdyJce,  attorneys  for  defendant,  and 
Livingston  K.  Miller^  of  counsel. 

By  the  Court. — Curtis,  J.— It  will  be  observed 
that  the  policy  in  question  differs,  in  its  phraseo- 
logy and  provisions  from  those  that  have  usually 
been  before  the  courts  for  consideration.  It  in- 
sures the  deceased  in  the  sum  of  two  thousand 
dollars,  for  the  term  of  his  natural  life,  in  consid- 
eration of  the  surrender  of  a  pre-existing  policy,  and 
of  the  semi-annual  payments  of  thirty  dollars  and 
twenty-four  cents  for    the    term   of    five    years.      It 
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also  contains  a  provision  for  the  issuing  to  the  assured 
of  a  paid-up  policy  for  a  pro  rata  amount  of  the  whole 
sum  insured,  in  case  he  discontinues  payments  after 
the  payment  of  the  first  annual  premium. 

The  principal  question  presented  by  the  case,  agreed 
upon  and  submitted  by  the  parties,  is  whether  the  pol- 
icy was  in  force  on  the  day  when  the  assured  died. 
The  policy  designates  the  first  days  of  March  and  Sep- 
tember as  the  time  when  the  payments  of  premiums 
are  to  be  made.  It  then  proceeds  to  declare  that  the 
policy  is  issued,  and  is  accepted  by  the  assured  upon 
the  express  condition  and  agreement  'Mhat  the  premi- 
ums shall  be  paid  on  or  before  the  days  upon  which 
they  become  due,  or  within  thirty -five  days  thereafter.'^ 
The  policy  then  provides  that  in  case  of  a  violation  of 
any  of  its  conditions  it  shall  become  null  and  void. 
The  policy  also  contains  a  provision  that  from  the 
amount  to  be  paid  in  case  of  the  death  of  the  assured, 
there  shall  be  first  deducted  the  balance  of  the  year's 
premium  and  all  indebtedness  of  the  assured. 

These  provisions  and  clauses  of  the  policy  have  to 
be  considered  and  construed  together  to  ascertain  and 
give  effect  to  the  real  intentions  of  the  parties.  There 
is  no  provision  that  tht^  policy  shall  become  void,  if  the 
payment  of  the  semi  annual  premiums  is  not  made  on 
the  first  days  of  March  and  September,  but  it  is  pro- 
vided that  it  shall  become  void  if  the  premium  is  not 
paid  within  thirty-five  days  thereafter.  An  omission 
to  pay  the  premium  violates  no  condition  of  the  policy 
until  the  thirfy-five  days  have  elapsed.  There  could 
be  no  forfeiture  of  the  rights  of  the  assured  except  in 
accordance  with  the  terms  of  the  policy.  The  defend- 
ants saw  fit  to  issue  a  policy  by  the  terms  of  which  the 
insurance  was  in  effect  for  six  months  and  thirty-five 
days  after  September  1st,  1873,  and  containing  no  clause 
or  intimation  that  the  policy  was  to  be  annulled  or 
made  void  by  an  omission  to  pay  the  premium  before 
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the  expiration  of  that  time.  Under  such  circumstances 
it  is  but  reasonable  to  suppose  that  the  assured  was  to 
be  protected  during  the  thirty-five  days.  He  had  reason 
to  consider  that  to  be  the  true  meaning  and  intent  of 
this  policy,  and  if  the  defendants  desired  a  different 
•construction,  they  should  have  inserted  in  their  policj' 
the  provision  that  a  failure  to  pay  on  the  first  day  of 
September  or  of  March  forfeited  the  policy. 

Forfeitures  are  only  enforced  when  it  is  clearly 
shown  that  they  were  meant  by  the  .nctual  agreement 
of  the  parties.  Nothing  in  the  present  case  shows  that 
the  parties  agreed  that  there  was  to  be  any  forfeiture 
before  the  expiration  of  the  thirty-five  days.  If  a  life 
insurance  company,  with  a  view  of  attracting  the  public 
and  promoting  its  own  business,  chooses  to  extend  the 
period  for  the  payment  of  semi-annual  premiums 
through  a  period  of  thirty-five  days,  and  to  employ 
language  tending  to  indicate  that  the  risk  is  extended 
through  the  same  period,  or  which  might  bear  that  con- 
struction, it  is  not  just  that  its  reasonable  intendment 
should  be  defeated  by  an  interpretation  in  favor  of  the 
insurers.  When  still  further  the  insurers,  as  in  the 
present  instance,  place  prominently  upon  the  face  of  the 
policy  at  its  head  the  words  '*  non- forfeiting  life  policy," 
it  is  difficult  for  the  courts  to  enforce  harsh  forfeitures, 
into  which  the  unwarj^  may  have  been  innocently  lured. 
Verba  aw.biguo>  fortius  acciphnxtur  contra  proferen- 
turn  (Jackson  v.  Topping,  1  Werid.  394;  Linden  t). 
Hepburn,  3  Sand,  670;  Baxter  r.  Lansing,  7  Paige^ 
S53  ;  Marvin  v.  Stone,  2  Cow,  781). 

In  this  aspect  of  the  case,  the  defendants  would 
have  been  liable  if  the  premium  payable  within  thirty- 
five  days  from  March  1st.  1874,  had  not  been  paid.  It 
was,  however,  paid  to  the  defendants  on  the  twenty- 
fourth  day  of  March  following,  by  the  brother  of  the 
deceased,  under  written  instnictions  from  the  deceased 
conveyed  to  him  from  Virginia  two  or  three  days  pre- 
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vious.  The  brother  paid  it  on  the  tweuty-fourth  of 
March,  the  same  day  after  he  received  by  telegraph 
the  intelligence  of  the  decease  of  the  assured. 

The  case  as  sabmitted  shows  no  undue  delay  on  the 
part  of  the  pijrson  who  made  the  payment,  in  view  of 
the  time  in  which  he  had  to  comply  with  the  terms  of 
the  policy. 

It  is  claimed  on  the  part  of  the  defendants  that  this 
payment  under  the  circumstances  was  unfair,  and  that 
the  right  to  make  it  was  personal  to  the  assured,  and 
could  not  be  delegated,  and  that  it  ceased  with  his 
death. 

The  payment  was  by  the  instruction  of  the  deceased, 
and  reached  the  insurers  after  his  death,  as  it  might 
have  done  if  the  deceased  had  forvvarded  it  by  post  or 
by  a  public  carrier.  There  was  no  bad  faith  in  comply- 
ing with  his  request. 

There  is  not  much  force  in  the  claim  that  the  right 
to  make  the  payment  was  personal,  and  could  not  be 
delegated,  and  closed  with  his  death.     The  language 
of  the  policy  imposes  no  restriction  as  to  who  may 
make  the  payment,  and  is  entitled  to  the  same  con- 
struction in  favor  of  the  assured  as  has  been  applied  to 
the  thirty -live  days  clause,  and  comes  within  the  same 
principle.     In  the  case  of  Want  v.  Blunt  (12  JEJast^  183) 
Lord  Ellenborough  based  his  ruling  that  the  right  to 
pay  was  personal  to  the  assured  on  the  provision  of 
the  policy  that  the  party  whose  life  is  insured  should 
himself  pay  during  his  life.    But  the  present  policy 
can  not  be  affected  by  decisions  which,  though  appar- 
ently adverse  to  the  plaintiff,  will  upon  a  careful  exam- 
ination be  found  to  turn  upon  different  language  and 
restrictions.      In    Howell  v.  The  Knickerbocker  life 
lus.  Co.  (44  iV^.  I^.,  281)  it  is  said  in  reference  to  a  j>oh 
icy  ^ivoviding'^  thai  the  assured  shall  duly  pay^^  the 
premium,  that  such  act  could  have  been  performed  by 
aoy  other  person  as  well,  and  that  ''its  payment  did 


B30  McCOLL  t.  SUN  MUTUAL  INS.  CO. 


Statement  of  the  Case. 


not  necessarily  depend  upon  his  continued  capacity  or 
existenCr*." 

The  cas'e  of  Tarleton  v.  Stanforth  (5  T.  H.,  685) 
cited  by  the  defendants  on  the  argument,  as  well  as 
various  other  cases,  and  some  of  them  seemingly  favor- 
ing the  defendants'  position,  will  be  found  on  examin- 
ation to  turn  upon  admissions  or  policies  differing  from 
the  one  before  us. 

In  view  of  the  form  of  the  policy,  and  the  construc- 
tion put  upon  that  class  of  instruments  by  our  courts, 
the  language  of  which  is  that  of  the  insurers,  I  think 
the  defendants  are  liable  for  the  amount  of  the  insar- 
ance,  and  the  plaintiflF  is  entitled  to  a  judgment  there- 
for, with  his  costs. 

MoNELL,  Ch.  J.,  and  Speir,  J.,  concurred. 


DUNCAN  McCOLL,  et  al.,  Plaintiffs  and  Be- 
SPONDENTS,  V.  THE  SUN  MUTUAL  INSUR- 
ANCE COMPANY,  Defendant  and  Appel- 
lant. 

MARINE    INSURANCE— POLICY,     CONDITIONS    OF— TOTAL 
LOSS. 

The  facts  in  this  case  show  the  vessel  upon  a  reef  at  Cow  Bay  on 
the  coast  of  Cape  Breton,  a  dangerous  coast,  at  a  season  when 
there  was  the  greatest  probability  of  gales  and  destructive  seas, 
ard  the  vessel  on  the  rocks  under  a  liigh  and  precipitous  cliff, 
and  confirm-  the  oral  testimony  that  she  could  not  have  been 
taken  off,  and  was  a  total  loss^  subject  only  to  a  chance  that  she 
might  survive  the  winter  tempests  and  waves.  This  mere 
chance  (which  was  sold  at  public  auction)  did  not  forbid  the 
conclusion  that  under  this  polky  the  loss  wus  total. 
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If  the  facts  bad  been  submitted  to  the  jury,  a  finding  contrary 
to  this  conclusion  of  the  court  would  have  been  against  a  de- 
cided preponderance  of  the  testimony. 
I>EVIATION. 

The  bark  *'Lindo,'*  wa.«»  insured  for  the  voyage,  '^at  and  frt*m 
Miramiehiy  to  a  ffort  in  Cape  Breton y  and  at  and  thence  to  New 
YarJc,'' 

The  vessel  sailed  from  Miramichi  November  24th,  1864,  bound 
for  Big  Glace  Bay,  a  port  in  Cape  Breton,  having  cleared 
at  the  Custom  House  in  Newcastle  (within  which  district 
Miramichi  lies)  for  the  port  of  Big  Glace  Bay,  under  a 
certificate  from  the  collector  to  that  effect,  consigned  to  the 
agent  of  the  Clyde  Mines,  at  Big  Glace  Bay,  to  load  coal 
at  that  port  for  New  York  under  a  writx^n  charter  dated 
November  18th,  1864,  by  which  the  owner  agreed  with 
Halls  &  Creed,  agents  of  the  mines,  that  the  said  vessel 
should  receive  on  board  a  full  cargo  of  coal  in  bulk,  which 
the  charterers  agree  to  furnish  **at  Clyde  Mines,  Big  Glace 
Bay,  C.  B.,"  and  being  so  laden,  to  sail  to  New  York,  for  three 
dollars  and  seventy-five  cents,  gold,  per  ton.  By  the  charter  it 
was  also  stipulated  that  ^'if  on  the  arrival  at  Big  Glace  Bay,  the 
captain  does  not  consider  it  safe  to  remain  and  load,  then  he  is 
to  be  at  liberty  to  proceed  elsewhere,  and  this  charter  to 
be  considered  cancelled."  On  the  evening  of  November  25th, 
the  vessel  hnving  passed  the  North  Cape  of  Cape  Breton,  and 
at  ten  o'clock  p.  m.  Sydney  light,  then  bearing  west  about  three 
miles,  the  captain  concluded  to  put  into  Sydney,  a  port  in  Cape 
Breton,  and  lying  off  and  on  till  morning  entered  that  port 
and  anchored  there  November  26th.  There  was  no  storm  or 
stress  of  weather  which  required  him  to  put  into  Sydney. 
There  the  vessel  remained  sixteen  days,  until  December  12th, 
when  she  sailed  for  Cow  Bay,  a  third  port  in  Cape  Breton,  and 
while  loading  there  with  coal  for  New  York,  a  sudden  storm 
drove  her  upon  the  rocks,  constituting  the  alleged  loss. 
Eeldy  That  the  act  of  the  master  taking  the  vessel  from  Sydney,  to 
Cow  Bay  (a  second  port  of  Cape  Breton)  was  a  deviation  from 
the  voyage  for  which  sVe  was  insured. 
The  master  had  aright  to  select  a  port  of  Cape  Breton,  but  his 
right  and  the  rights  of  the  bark  were  exhausted  by  the  use 
of  one  port.  He  could  not  enter  one  for  the  purpose  of  select- 
ing another,  or  afterwards  proceed  to  another  port  from  the 
one  first  entered. 
If  the  n*r.  of  the  first  port  was  a  part  of  the  voyage,  then  the 
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act  of  seeking  and  taking  another  was  a  deviation.  If  the  fint 
port  was  not  a  part  of  the  voyage,  then  the  act  of  seeking  it 
was  a  deviation  In  itself.  By  the  policy,  it  was  also  warranted, 
that  the  vessel  was  commanded  by  a  captain  holding  a  ceitiS- 
cate  from  The  American  Shipmasters'  Association.  The  bark 
wa9  not  so  commanded,  but  this  face  was  made  known  to  the 
insurers  by  the  insured,  and  the  policy  made  and  delivered,  and 
the  premium  paid  upon  the  condition  that  this  vessel  was  s 
foreign  vessel,  and  it  should  not  or  would  not  apply. 
Held^  that  the  insurers  dispensed  with  such  a  certificatep  tod 
waived  the  same. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  2fap  3,  1875. 

Appeal  from  judgment  for  plaintiff  on  verdict  di- 
recd     by  the  court. 

The  action  was  upon  a  policy  of  marine  insurance 
which  insured  the  bark  ''Lindo,"  ''at  and  from  Mira- 
michi  to  a  port  in  Cape  Breton,  at  and  thence  to  New 
York,  with  privilege  of  carrying  coal  exceeding  her 
tonnage." 

The  bark  sailed  from  Miramichi,  on  November  23, 
1864,  for  Cape  Breton.  There  were  several  ports  in 
Cape  Breton,  viz.  :  Cow  Bay,  Little  and  Big  Glace 
Bays,  Schooner  Pond,  Bridgeport,  and  Lin^^an,  which 
were  upon  open  roadsteads.  Vessels  loaded  with  coaJ 
at  these  ports;  but  during  the  winter  months,  it  was 
dangerous  to  vessels  to  lie  there,  while  w^aiting  to 
load.  Strong  evidence  was  given  to  show  that,  at  such 
time,  it  was  the  custom  of  trade  and  navigation  thsit 
vessels  proceeded  to  the  port  North  Sydney,  where 
the  harbor  was  safe,  and  waited  until  they  could  be 
immediately  loaded  at  the  unsafe  ports  with  coal,  and 
then  went,  were  loaded  and  departed  on  the  voyage. 

The  '*  Lindo"  was  chartered  at  Miramichi,  to  take 
a  cargo  of  coal  at  Big  Glace  Bay.  The  charter  party 
had  the  provision,  that  **  if  on  arrival  at  Big  Glace  Bay, 
the  captain  does  not  consider  it  safe  to  remain  and  load 
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then,  he  is  at  liberty  to  proceed  elsewhere,  and  this 
charter  to  be  considered  cancelled."  The  captain  was 
not,  on  the  voyage,  acquainted  with  the  terms  of  the 
policy.  The  bark  arrived  off  the  North  Cape  of  Bre- 
ton, on  November  25th  about  noon.  It  then  began  to 
Bnow  in  thick  squalls.  This  continued  until  six  o'clock 
in  the  afternoon.  About  eight  o'clock  in  the  afternoon 
Sydney  Light  was  made.  At  about  ten  o'clock  in  the 
afternoon  the  captain  tacked  ship  and  lay  off  and  on 
until  morning,  and  at  about  live  o'clock  in  the 
afternoon  of  November  26th,  dropped  anchor  in  the 
harbor  of  Sydney.  In  his  protest  he  stated  that  he 
went  into  Sydney  ''for  the  purpose  of  making  a  har- 
bor, there  being  no  safe  anchorage  either  at  Big  Glace 
Bay  or  Cow  Bay."  In  his  testimony  he  said  that  he 
went  to  Sydney  for  a  harbor,  that  he  did  not  know 
what  kind  of  a  place  Big  Glace  Bay  was,  and  did  not 
like  to  go  there  with  the  vessel.  In  answer  to  a  ques- 
tion by  plaintiff,  "  Did  you  go  into  Sydney  for  the 
purpose  of  obtaining  a  cargo  of  coal,  or  did  you  go 
into  it  as  a  port  of  safety  ? "  he  said:  "  I  went  into 
it  as  a  port  of  safety,  but  did  not  go  in  for  the  pur- 
pose of  obtaining  a  cargo  of  coal." 

The  captain  went  to  Big  Glace  Baj''  to  find  if  it  were 
prudent  to  take  in  coal  there,  but  deemed  it  best  to 
cancel  the  charter  party,  and  then  entered  into  a  char- 
ter-party to  take  a  cargo  at  Cow  Bay.  This  was  done 
promptly,  but  the  bark  waited  at  Sydnej^  for  her  turn 
at  Cow  Bay  until  December  12th.  She  reached  the 
wharf  at  Cow  Bay  on  the  18th.  On  the  evening  of  the 
19th,  a  most  violent  gale  arose  and  tore  the  bark  from 
her  fastenings.  Her  bitts  were  pulled  out  and  part  of 
her  deck  ripped  up,  and  she  was  driven  upon  a  reef  of 
rocks,  beating  and  thumping  heav-ily.  The  main-mast^ 
fore-mast,  and  mizzen  top-mast  went  by  the  board 
with  all  the  gear  attached.  She  was  driven  to  the  foot 
of  a  perpendicular  cliff,  from  sixty  to  one  hundred  feet 
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in  height.  Shr^  received  many  other  serious  injuries. 
It  was  impossible,  under  the  circumstances,  to  get  her 
off  the  rocks,  at  that  time,  on  account  of  her  situation 
and  the  stormy  character  of  the  climate  at  that  season. 
Some  of  the  spars,  sails,  rigging,  blocks,  and  stores, 
were  removed  from  the  bark  to  the  shore,  and  they 
and  the  hull  were  sold  by  the  captain  at  pubh'c 
sale  for  the  aggregate  gross  sum  of  one  thousand 
and  seven  dollars.  The  captain  had  to  pay  for  strip- 
ping the  vessel,  two  hundred  dollars.  In  August  of 
1865,  and  after  she  had  been  still  further  injured,  she 
was  raised  and  taken  to  Sydney,  where  she  was  re- 
paired at  the  expense  of  about  ten  thousand  dollars  in 
gold.  The  cost  of  raising  her  and  towing  her  to  Syd- 
ney was  more  than  two  thousand  dollars  in  gold.  She 
was  not  repaired  until  1866. 

The  policy  contained  a  warranty  by  the  assured, 
that  the  vessel  be  commanded  by  a  captain  holding  a 
certificate  from  the  American  Ship  Masters'  Associa- 
tion. The  bark  was  a  British  vessel,  and  th.e  master  of 
it  a  British  subject.  The  president  of  the  company, 
when  the  plaintiflTs  broker  informed  him  before  the 
taking  out  of  the  policy  of  the  facts  in  this  regard,  said 
to  him,  that  this  provision  was  not  applicable.  There 
was  no  proof  that  the  master  had  the  certificate. 

On  the  evidence  the  defendants  moved  for  a  non-suit. 
))ut  the  court  directed  a  verdict  for  the  plaintiff,  to 
which  exception  was  taken. 

Joseph  H.  Choatey  for  appellants. 

Albert  Matthews^  for  respondents. 

By  the  Court. — Sedgwiok,  J. — We  must  con- 
sider with  the  learned  judge  who  directed  the  verdict, 
that  at  the  time  the  bark  was  upon  the  reef  at  Cow 
Bay,  she  was  totally  lost  under  the  policy.  The 
character  of  the  coast,  the  season,  when  there  was  the 
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greatest  probability  of  gales,  and  a  destructive  sea,  the- 
situation  of  the  bark  on  the  rocks  under  the  cliff,  con- 
tiim  tlie  oral  testimony,  that  bhe  could  not  then  have 
beeu  taken  off.  At  the  best,  there  was  a  possibility 
that  in  the  next  season,  she  might  be  raised  and  re- 
moved. But  in  the  meantime,  how  far  she  would  be 
broken  up  by  the  storms  and  waves,  was  not  certain. 
It  was  certain  that,  as  the  fact  turned  out,  she  must 
suffer  more  and  more  loss  from  time  to  time.  It  was 
not  improbable  that  in  the  next  spring,  she  could  not 
be  known  as  a  vessel.  The  captain  had  no  means  of 
determining  the  event.  It  then  being  certain  that  be- 
fore the  vessel  could  be  repaired,  there  must  be  a  delay 
until  spring  to  know  whether  or  not  she  could  then  be 
moved,  and  it  being  just  as  likely,  as  not  likely,  that 
in  the  spring  the  only  improvement  in  the  circum- 
stances would  be  that  the  weather  and  the  sea  would 
allow  work  to  be  done,  but  that  then  the  vessel  would 
have  been  broken  up  by  the  tempests  and  waves  of  the 
winter,  there  was  at  the  time  the  bark  went  on  shore, 
a  loss,  total  to  human  calculation  and  obversations, 
subject  to  a  chance,  that  there  might  be  in  the  future 
enough  left  of  her  to  permit  her  being  moved.  This 
mere  chance,  which  was  sold  at  public  auction,  was  not 
a  well-founded  hope,  that  she  could  be  repaired  in  the 
spring,  and  does  not  forbid  the  conclusion  that  under 
this  policy  the  loss  was  total.  If  the  question  had 
been  sent  to  the  jury,  and  they  had  found  that  the 
captain  was  bound  in  November  to  have  a  reasonable 
hope  that  the  bark  would  retain  its  character  as  a  vessel 
through  the  winter,  and  until  the  calmer  weather  of 
the  next  year,  it  would  have  been  against  what  seems  to 
me  to  be  the  decided  preponderance  of  the  testimony 
on  this  point* 

*  This  case  was  before  the  court,  and  a  new  trial  ordered,  becaase 
of  a  failure  to  prove  total  loss.     See  34  Sup^r  Ct.  liep,  810. 
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1,  however,  am  of  the  opinion,  that  the  master  tak- 
ing the  bark  from  Sydney  to  Cow  Bay  was  a  deviation. 
She  was  insared  to  and  at  a  port  in  Cape  Breton.     The 
owner  or  master  had  a  right  to  select  the  port.     The 
rights  of  the  bark  would  be  exhausted  by  ase  of  one 
port.     Even    if  it    be    granted    that  whatever    (even 
another)  port  was  by  custom  incidental  to  use  of  the 
selected  port  might  itself  be  used,  it  is  manifest  that 
there  was  no  right  to  enter  one  port,  for  the  purpose  of 
of  selecting  another  port  as  the  one  at  which  the  policy 
provided  the  insurers  were  to  be  liable,  and  to  proceed 
to  the  other  port.     It  was  not  meant  that  the  liberty  de 
scribed  in  the  policy  might  be  enjoyed  in  full,  in  order 
to  enable  the  master  to  select  another  port,  with  its 
additional  risks.     This  would  be  using  two  ports  in 
Cape  Breton,  the  use  thus  made  of  Sydney  not  being 
bv  custom  incidental  to  the  use  of  the  other.     K  such 
use  of  Sydney  was  part  of  the  voyage,  to  take  another 
port  was  a  deviation  ;  if  it  were  not,  either  geographi- 
cally or  by  the  custom  of  trade  or  navigation,  then  it 
was  itself  a  deviation. 

The  testimony  of  the  master  is  direct,  that  when  he 
went  into  Sydney  he  had  a  purpose  to  take  a  cargo  at 
either  Big  Glace  Bay  or  Cow  Bay,  but  had  not  made 
up  his  mind  at  which.     He  then  used   Sydney   for  a 
purpose  which  was  not  incidental  to  the  use  of  another 
port.     At  the  time,  he  had  no  knowledge  of  the  terms 
of  the  policy,  and  had  no  regard  one  way  or  the  other 
to  its  specific  provisions.     The  fact  was,  he  went  into 
Sydney  before  he  had  selected  another  port  to  load  ai. 
The  policy  insured  him  at  Sydney,  but  his  departure 
thence  to  Cow  Bay,  and  not  to  New  York,  was  a  devi- 
ation. 

For  the  determination  of  the  party's  right  it  is  only 
necessary  to  see  if  the  course  taken  was  contemplated 
by  the  policy,  and  it  is  unimportant  to  see  that  the 
risks  were  increased.     Yet  we  observe  that  Miramichi 
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was  but  a  short  sail  from  Cape  Breton,  and  the  owner 
or  master  had  full  opportunity  of  determining,  before 
sailing,  at  which  port  it  waj^  best  and  safest  to 
load. 

We  do  not  mean  to  decide  what  is  the  construction 
of  such  a  policy  as  respects  its  giving  a  right  to  elect 
the  port,  and  then  to  use  another  port  which  prudent 
navigation  and  the  custom  of  trade  have  made  necessary 
or  incidental  to  the  use  of  the  first.  We  have  endea- 
vored to  show  that  Sydney  was  not  thus  used.  But  we 
further  remark,  that  the  supposed  use  of  Sydney  would 
only  be  justifiable  or  incidental  to  the  use  of  a  single 
port,  theretofore  selected.  The  use  of  Sydney  would, 
under  the  policy,  be  the  use  of  the  privileged  port.  In 
the  present  case,  no  other  port  having  been  selected,  the 
master  when  he  entered  Sydney,  intending  to  go  to  Big 
Glace  Bay  or  Cow  Bay,  as  he  should  thereafter  choose, 
in  fact  used  Sydney  as  incidental  to  the  purposes  of 
trade  at  more  than  one  port,  until  he  in  fact  made  his 
final  choice. 

It  is  not  correct  that  the  risks  were  in  fact  the  same 
as  if  the  insured  had  chosen,  as  he  might  have  done, 
that  port  of  loading  which  would  involve  the  longest 
delay  at  Sydney.  The  contract,  in  giving  the  election 
to  the  insured,  should  not  be  construed  absolutely  in 
view  only  of  a  selection  most  unfavorable  to  the  insurer. 
Beyond,  however,  the  risks  existing:  through  this 
longest  period,  there  was  actually  the  risk  that  lasted 
through  the  time  spent  in  examining  the  different  ports 
before  selecting  one,  be  it  that  which  involved  the  least 
or  the  most  delay.  In  the  present  case  the  master  was 
prompt,  and  examined  but  two  ports.  If  his  course  can 
be  justified  on  principle,  the  difficulty  will  be  to  find  in 
other  cases  whether  the  time  spent  was  necessary  or  not, 
to  the  due  selection  from  not  only  two  ports,  but  several 
more  that  are  on  that  side  of  Cape  Breton.  It  can  not 
be  said  there  was  no  more  risk,  for  the  one  or  two  or 

vn.— 33 
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three  days  then  wspent,  might  delay  the  vessel  until  the 
coming  on  of  a  destructive  storm. 

It  would  not  change  the  conclnsion  to  consider  that 
Cow  Bay  was  not  a  port.  It  was  not  within  the  port  of 
Sydney.  If  the  policy  allowed  only  the  use  of  that 
port,  to  depart  from  the  direct  voyage  to  New  York 
was  a  deviation.  I  can  not  find  any  evidence  tending 
to  show  that  the  bark  was  c^ompelled  to  go  into  Sydney, 
by  stress  of  weather  or  fear  of  disaster.  She  went  in 
voluntarily  for  the  convenience  of  the  harbor  only. 

Under  the  evidence,  I  think  the  learned  jud^e  was 
right  in  holding,  that  the  want  of  a  certificate  from  the 
American  Ship  Masters^  Association  did  not  prevent 
a  recovery.    There  was  but  one  inference  to  be  drawn 
from  the  testimony  on  this  point.    The  company  dis- 
pensed with  such  a  certificate,  and  received  the  pre- 
mium after  this.    As  we  think  there  was  a  deviation, 
upon  the  present  evidence,  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  cost43  to  the  ap- 
pellant to  abide  the  event. 

Speib,  J.,  concurred. 
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EBENEZEB  S.  B.  BRIGGS  and  MART  A.  BRIGGS, 
Plaintiffs  and  Appellants,  r.  THOMAS  M. 
PARTRIDGE,  et  al.,  Defendants  and  Re- 
spondents. 

CONTRACT,  under  SEAL  AND  OTHERWISE,  EXECUTED  BY 
THE  AGENT  OF  UNKNOWN  AND  UNNAMED  PRINCIPAL- 
EFFECT  OF. 
In  this  Btate,  many  cases  have  been  decided  where  it  has  been 
heldi  that  when  a  contract  not  under  seal  has  been  made  in 
writing  by  a  person  apparently  acting  on  his  own  behalf,  his 
unnamed  and  undisclosed  principal  may  sue,  and  be    sued 
upon  the  same,  although  the  contract  was  required  to  be  in 
writing  by  the  statute  of  frauds,  but  the  principle  and  rule  of 
these  cases  fail,  in  the  case  of  a  contract  under  seal  for  the  con- 
veyance of  real  estate.     An  unnamed  and  undisclosed  principal 
can  not  be  m^e  liable  for  a  breach  of  such  a  contract,  nor  com- 
pelled to  perform  the  same  specifically,  nor  can  he  enforce  the 
same.    See  the  able  opinion  of  the  court  in  this  case,  for  the 
review  of  numerous  decisions  upon  this  question. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  May  8,  1875. 

Appeal  from  judgment  dismissing  complaint 
This  was  an  action  for  the  specific  performance  by 
the  defendants,  the  alleged  vendees,  of  a  contract  for 
the  sale  of  lands. 

The  complaint  averred  that  the  plaintiff  entered 
into  an  agreement  in  writing,  ''with  one  L.  P.  Hurl- 
burd,  who  was  acting  for,  and  under  the  authority  of 
.the  defendant,  whereby  these  plaintiffs  sold,  and  the 
defendants  through  said  Hurlburd  bought"  a  certain 
described  price  of  land,  "for  the  sum  of  seven  thous- 
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and  two  hundred  dollars,  which  said  sum  the  defend- 
ants, through  their  agent  the  said  Huiiburd,  agreed  to 
pa}'  as  follows  :  one  hundred  dollars  on  the  signing  of 
the  agreement  of  sale  aforesaid,  three  thousand  two 
hundred  dollars  by  assuming  a  certain  mortgage  then 
subsisting  on  said  property,  and  the  balance  in  ca.<h, 
before  the  execution  and  delivery  of  a  deed  by  these 
plaintiffs  to  the  defendants;'-  that  it  waa  farther 
agreed  that  the  plaintiffs  should  deliver  the  deed,  and 
that  the  defendants  should  accept  the  same,  and  pay 
the  balance  of  the  purchase  money  on  the  first  day 
of  February,  1874 ;  that  the  defendants  through  said 
Hurlburd,  paid  on  the  delivery  of  the  agreement  one 
hundred  dollars  ;  that  on  the  said  first  day  of  February, 
1874,  the  plaintiffs  were  ''ready  to  carry  out  on  their 
part  the  agreement  aforesaid,  by  executing  and  deliv- 
ering to  said  Hurlburdy  for  and  on  account  of  said 
defendants,  a  good  and  sufficient  deed  of  the  premi- 
ses herein  before  described,''  whereas  the  defendants 
wholly  failed  on  their  part  to  fulfill  satd  agreement,  or 
to  take  title  to  said  property,  but  on  the  contrary  re- 
fused, and  they  have  ever  since  refused  so  to  do ;  and 
the  plaintiff  demanded  judgment  that  the  defendants 
perform  said  agreement,  and  pay  to  plaintiffs  the  sum 
of  three  thousand  nine  hundred  dollars. 

The  answer  contained  a  general  denial  of  the  alle- 
gations of  the  complaint. 

The  action  came  on  for  trial  at  special  term.  Plain 
tiffs  counsel,  in  opening  the  case,  said  that  the  agree- 
ment on  which  the  plaintiff  relied  was  in  writing  ;  that 
it  was  made  by  the  plaintiff  as  vendor,  and  Llewellyn 
P.  Hurlburdas  vendee ;  that  the  written  instrument  did 
not  show  but  that  Hurlburd  was  a  principal  party;  that 
it  was  signed  and  sealed  by  Hurlburd  individually; 
that  the  name  of  defendant  Partridge  did  not  appear  in 
the  instrument,  but  that  plaintiff  would  prove  that  the 
said  Hurlburd  was  acting  solely  for  and  under  the  di- 
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rection  of  Thomas  M.  Partridge,  who  paid,  or  caused 
to  be  paid,  the  first  payment  under  the  contract ;  that 
said  Hurlburd  was  the  agent  and  trustee  of  said  Part- 
ridge in  the  transaction,  and  that  the  authority  giveu 
by  Partridge  to  Hurlburd  was  oral. 

On  their  opening  and  on  the  complaint,  the  defend- 
ant's counsel  moved  to  dismiss  the  complaint  on  these 
grounds:  1st,  that  the  facts  stated  in  the  opening 
and  by  the  complaint  did  not  constitute  a  cause  of 
action  ;  2d,  that  it  was  not  comj)etent  to  vary  the 
terms  of  the  written  contract,  by  parol  proof  that  the 
party  who  executed  the  same  as  principal  was  not  a 
principal,  but  an  agent. 

The  plaintiflTs  counsel  asked  leave  to  put  in  his 
testimony  for  the  purpose  of  proving  this  cause  of 
action,  and  also  of  moving  "if  necessary  for  a  reforma- 
tion of  the  written  agreement  to  enforce  which  the 
action  had  been  brought."  The  court  refused  to  give 
this  leave.  The  plaintiff's  counsel  offered  to  prove 
that  *' Hurlburd  was  constituted,  by  parol,  agent  to 
enter  into  and  execute  the  contract  in  behalf  of  the 
defendant  Partridge  ;  that  at  the  time  the  contract  was 
made,  the  plaintiff  did  not  know  that  Partridge  was 
the  real  principal ;  that  the  plaintiff  tendered  a  deed  to 
Hurlburd,  and  did  not  at  that  time  know  that  Partridge 
was  the  real  principal." 

Thereupon  the  complaint  was  dismissed,  and  excep- 
tion taken. 

Edward  D.  McCarthy,  for  appellant. 

Wm.  F.  Shepardy  for  respondent. 

By  the  Court.— Sedgwick,  J.— There  can  be  no 
doubt  that  in  this  state  many  cases  have  considered  it 
law,  that  when  a  contract  not  under  seal  has  been  made 
in  writing  by  a  person  apparently  acting  on  his  own 
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behalf,  his  nndisclosed  priDcipal  may  sue  and  be  sued 
thereon,  and  although  the  contract  was  required  by 
the  statute  of  frauds  to  be  in  writing.     The   reason  of 
this  rule,  and  the  exceptions  to  it  and  its  limitations, 
have  not  been  much  discussed.     Another  class  of  cases 
have  held,  that  when  the  cause  of  action  depends  upon 
the  written  contract,  oral  evidence  can  not  vary  it  so 
as  to  charge  a  person  who  is  not  a  party  to  it,  by  proof 
that  he  was  the  principal  in  fact  of  the  party   to  it 
The  reasoning  had  in  Penley  v.  Stewart  (5  Sandford 
SupW  Ct.  101)  to  support  this  conclusion  has  not  been, 
as  far  as  I  know,  disapproved  by  any  case  in  the  court 
of  appeals.    But,  in  my  view,  it  is  not  necessary  for  us 
to  decide  that  these  cases  required  a  reversal  of  the 
present  judgment,  because,   1st,  the  judgment    below 
must  be  sustained  by  authority  applicable  to  this  par- 
ticular case  ;  2nd,  the  reason  of  the  rule  that  sustains 
an  action  against  an  unknown  or  unnamed  principal 
upon  a  contract  in  writing  made  by  his  agent,  appar- 
ently in  his  own  behalf,  and  affecting  personal  prop- 
erty, fails  in  the  case  of  a  contract  for  the  conveyance 
of  real  estate. 

Townsend  ti.  Hubbard  (4  fli'W,  361),  in  the  court  of 
errors,  sustains  the  present  judgment.     That  case,  like 
the  present,  had  regard  to  a  contract  for  the  sale  of 
real  estate,  under  seal.    The  contract  stated  that  it  was 
made  between  certain  parties  of  the  first  part  by  their 
attorney,  as  vendors,  and  the  parties  of  the  second  part. 
The  contract  ended:  "In  witness   whereof,  the   said 
Harvey  Baldwin,  as  attorney  of  the  parties  of  the  first 
part,  and  the  parties  of  the  second  part,  have  hereunto 
set  their  hands  and  seals,"  &c.,  and  was  signed,"  Harvey 
Baldwin,  (l.  s.)."     It  was  held  that  this  was  not.  the 
contract  of  the  principal  (although  Harvey  Baldwin 
was  authorized  by  them  to  make  a  contract  for  them, 
and  in  their  names  under  seal),  so  as  to  make  a  valid 
contract  under  the  statute  of  frauds.     The  argumeut 
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of  counsel  called  the  attention  of  the  court  to  the  fact, 
thatalthough  the  contract  was  under  seal,  yet  it  would 
liave  been  valid  without  a  si^al ;  but  the  court's  decision 
implied  that  when  the  instrument  was  in  fact  sealed, 
no  other  part  of  the  contract  than  the  signature  and 
seal  could  be  looked  to,  to  determine  by  whom  it  was 
made.  The  result  of  this  decision,  of  course,  forbids,  in 
a  like  case,  oral  proof  being  given  to  show  that  although 
one  person  made  the  contract,  so  far  as  its  contents 
were  concerned,  he  in  fact  acted  on  behalf  and  as 
agent  of  another. 

This  gives  great  force  to  the  fact  of  sealing,  and  a 
seal  is  often  regarded  as  a  mere  form,  having  no 
intrinsic  significance.  It  is  not,  however,  a  mere  form, 
as  tlie  law  stands,  because  if  the  contract  were  not  un- 
der seal,  an  equitable  action  for  its  performance  would 
cease  after  ten  years,  and  an  action  at  law  based  upon 
any  promises  to  pay  money  contained  in  it  would  cease 
in  six  years.  If  it  were  sealed,  there  might  be  action 
upon  some  of  its  provisions  during  twenty  years.  It 
is  not  merely  a  formal  rule  that  requires  great  certainty 
in  regard  to  a  cause  of  action  that  may  last  so  long. 

This  case  was  not  at  all  affected  by  Worral  v.  Munn 
(6  JV.  T.  246).  It  was  recognized  as  authority  for  the 
proposition  that  the  contract  was  void  within  the 
statuteof  frauds,  because  it  was  not  properly  executed 
by  the  vendors  or  their  agents.  It  was  again  referred 
to  as  establishing  this  in  Burrell  v.  Root  (40  -flT.  Y.  496). 
In  case  of  a  contract  not  under  seal,  where  the  princi- 
pal is  named  in  the  body,  while  it  is  signed  by  the 
agent  individually,  the  contract  has  been  inferred 
against  the  principal  (Pinckneyi?.  Hagadom,  1  DueTj 
89  ;  Tallman  v.  Franklin,  14  i\r.  7".  584) ;  but  in  Squier 
V.  Norris  (1  Lans.  282),  in  which,  like  our  case,  the 
contract  did  not  refer  to  the  principal,  it  was  held  that 
the  principal  was  not  bound.  The  cases  already  cited, 
and  Williams  v.  Christie  (4  Duer^  29),  and  Mason  v. 
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Breslin  (2  Sweeny,  386),  call  foV  the  affirmance  of  the 
present  judgraent. 

But,  second,  if  we  had  no  authority  to  guide  ns, 
excepting  such  cases  as  refer  to  personal    property,  I 
should  be  of   opinion    that  they  were  not  meant  to 
govern  contracts  lor  the  sale  of  real  property,  irrespec- 
tive of  any  technical  rule.     In  none  of  the  cases  that  I 
know,  has  there  been  any  attempt  to  enforce  againsr  a 
principal  any  obligation  diflTerent  from  that   described 
by  the  written  contract.    On  the  contrary,  the  fnnda 
mental  position  is,  that  the  agent  is  the  principal  in 
legal  effect,  and  that  delivery  to  or  performance  by  the 
agent  is  delivery  to  or  performance  by  the   principal 
Again,  the  undisclosed  agency  was  created  orally  or  ia 
writing.     If  the  former,  it  is  valid  and  not  against  the 
statute  of  frauds,  so  far  as  its  form  goes.     If  in  writing, 
the  law  permits  its  performance  according  to  its  terms 
— that  is,  a  man  may  take  personal  property  to  himself, 
so  as  to  receive  the  title  to  and  dominion  over  it,  and 
yet  the  property  be  in  fact  another's,  for  whom  he  in 
fact    acts,   whether   the  person  making  the   transfer 
knows  it  or  not.    The  principal  receives  the  considera- 
tion and  makes  the  obligation. 

When,  however,  the  contract  is  for  the  transfer  of 
land,  those  propositions  are  not  correct.     The  c6venant 
is  to  deliver  to  Llewellyn  P.  Hurlburd  a  deed  convey- 
ing the  fee  simple  ;  and  the  offer  of  proof  was  that  the 
deed  was  made  to  Hurlburd  and  tendered  to  him,  as 
agent  and  trustee  for  the  defendant  Partridge.     This 
would  not  convey  the  property  to,  or  give  any  interest 
in  it  to  the  defendant  Partridge.     The  delivery  of  the 
deed  to  Hurlburd  was  not  delivery  to  Partridge,  in  fact 
or  in  legal  effect.    The  terras  of  the  deed  were  conclu- 
sive as  to  that.      Furthermore,    the    so-called    agency 
was  not  made  in  writing,  and  Partridge  could  not 
compel  Hurlburd,  after  receiving  the  title,  to  convey  it 
to  him      Where  a  man  merely  employs  another  person 
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toy  parol,  as  an  agent  t(5  buy  an  estate,  who  buys  it  for 
himself,  and  denies  the  trust,  and  there  is  no  written 
agreement,  "he  can  not  compel  the  agent  to  convey  to 
him,  as  that  would  be  directly  in  the  teeth  of  the  statute 
of  frauds''  (12  Sugden  on  F.,  %th  Am.  ed.^  ch.  21,  §  1, 
15  ;  Levy  v.  Brush,  45  N.  Y.  589).     Under  our  statute  it 
would  be  immaterial  that  the  so-called  principal  fur- 
nished the  agent  to  make  the  contract  in  the  name  of  the 
latter,  with  a  part  or  whole  of  the  consideration  money 
afterwards  paid.     Nor  would  the  vendor  in  the  con- 
tract have  greater  rights  against  the  so-called  principal, 
if  the  agency  had  been  formed  by  a  writing.     The  pres- 
ent case,  and  what  we  here  say,  refer  to  a  contract  in 
which  the  so-called  agent  appears  as  principal  in  all  its 
parts.     Such  a  contract  could  only  be  performed  by 
the  vendor  by  delivering  or  tendering  a  deed  to  the 
person  named  in  the  contract,  ix.  the  so  called  agent. 
But,  as  we  have  noticed,  the  law  makes  it  conclusive 
that  the  title  goes  to  the  grantee  named  in  the  deed, 
so  that)  as  matter  of  fact,  he  can  not  receive  it  as  simply 
an  agent  or  representative  of  the  so-called  principal. 
It  may  be  that  if  the  power  of  attorney  were  in  writing, 
as  between  two  parties,  the  statute  of  frauds  might  be 
satisfied,  so  as  to  compel  the  agent  to  convey ;  but  it 
would  not  be  upon  the  ground  that  anything  the  ven- 
dor had  done  had  vested  the  title  in  the  principal,  but 
would  rest  upon  the  promise  or  the  contract  obligation 
of  the  agent  to  convey,  or  upon  the  facts  of  the  case  that 
might  create  a  trust  saved  by  the  statute.     So,  if  the 
agency  were  created  by  writing,  a  vendor  can  say  noth- 
ing more  than  that  upon  performance,  the  contract  ven- 
dee will  be  bound  to  convey.     It  is  not  true  that  before 
that  time — that,  in  fact,  by  force  of  legal  principles — the 
vendee  acts  for  his  principal  or  stands  in  the  place  of  his 
principal.    The  consequences  of  the  agency  being  made 
in  writing  are,  however,  not  under  review,  as  the  agency 
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was  alleged  by  the  plaintiff  to  have  been    created  by 
words. 

If  we  are  correct,  then  :  1st,  the  so-called   but  un- 
named principal,  in  a  contract  for  the  sale   of  land,  on 
its  performance  receives  and  can  receive  no  part  of  the 
considemtion  which  the  vendee  receives,  and  which 
holds  him  ;   2d,  proof  of  the  oral  authority,    for  the 
pnrpose  of  showing  that  by  virtue  of  it  the  title  to  the 
land  would  go  to  the  so-called  principal,    ivould  be 
proof  of  a  transaction  void  by  the  statute  of  frauds. 
In  these  respects  such  a  contract  is  unlike   a   contract 
for  the  sale  of  personal  property.     Several  other  points 
of  dissimilarity  might  be  noticed,  but  perhaps  without 
benefit. 

Therefore,  I  think  this  judgment  should  be  sustained. 
Having  passed  upon  the  merits,  it  is  not  necessary  to 
examine,  what  is  very  doubtful,  if  the  complaint  or  the 
offer  of  testimony  assert  that  any  tender  of  performance 
was  made  by  the  plaintiff. 

The  judgment   appealed   from  is  affirmed,   with 
costs. 

SpeiBi  J.,  concurred. 
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MARY  MoLAEN  by  JAMES  McLAIN,  heb  Guard- 
ian, Plaintiff  akd  Appellant,  v,  THOMAS 
VAN  ZANDT,  Defendant  and  Respondent. 

CONTRIBUTORY  NEGLIGENCE. --TRIAL  BY  JURY. 

In  this  case  the  complaint  was  dismissed  on  the  motion  of  the 
defendant  at  the  trial,  when  the  plaintiff  had  rested,  for 
the  reason  that  the  plaintiff's  case  had  failed  because  it  clearly 
appeared  that  the  plaintiff's  negligence  had  contributed  to  the 
injury. 

The  plaintiff  asked  the  court  to  submit  this  question  to  the  jury 
and  the  court  refused. 

On  the  argument  at  general  term,  the  main  point  of  error  claimed 
by  the  appellant,  was  the  refusal  of  the  court  to  submit  the  ques- 
tion of  the  plaintiff's  negligence  to  the  jury.  That  thereby  the 
plaintiff  has  been  denied  the  right  of  a  trial  by  jury,  and  been 
compelled  to  submit  her  claim  to  the  decision  of  a  single  judge. 

Eeld,  by  the  court. 

That  if  the  evidence  on  the  trial  clearly  established  the  plaintiff's 
negligence,  and  was  undisputed,  and  the  inference  from  that  evi- 
dence indisputable,  the  court  can  pronounce  the  law  applicable 
without  going  through  the  form  of  taking  a  verdict  of  the  jury  on 
the  point. 

The  plaintiff  must  make  a  prima  fade  case,  must  show  that  the  in- 
jury was  not  caused  partly  by  negligence  with  which  the  plain- 
tiff was  chargeable. 

If  there  is  an  entire  want  of  proof  as  to  the  care  the  plaintiff  used, 
the  complaint  should  be  dismissed  (Warner  9.  The  N.  Y.  Cent. 
R.  R.  Co.,  465). 

On  the  whole  case,  it  appearing  clearly  that  the  child  was  non  »ui 
jurUj  and  the  father  negligent,  the  dismissal  of  the  complaint  by 
the  court  was  affirmed. 


Before  Sedgwick  and  Speib,  JJ. 


Decided  May  8,  1875. 
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Appeal  from  order  denying  motion  for   new  trial 
made  a  pen  case  and  exceptions. 

The  pleadings  do  not  appear  in  the  cas*r.     By  the 
case  it  appeals  that  on  the  trial  of  the  action,  the  plain- 
tiff proved   the  following  facts:     The  defendant  was 
owner  of  two  houses,  numbered  22  and  24,  East  Twelfth 
street.     In    front  of  No,  24  was  a  deep  area,    on  or 
along  the  street,  guarded  only  by  a  coping   stone  four 
inches  high.     In  October,  1865,  the  plaintiff  was  three 
years  and  eight  months  old.     At  that  time,  her  father 
was  standing  with  her,  three  houses  from  No.  22,  the 
house  No.  24  being  between  them  and  No.   22.     Ther 
lived  in  No.  22.     The  father  told  the  plaintiflF   "  to  go 
to  her  ma,  and  away  she  went,  and  I  watched  her  to 
see  whether  she  would  go  in,  and  just  as  she  went  there 
she  lifted  her  foot  to  go  up — there  is  only  one  step  to 
the  door — as  she  lifted  her  foot  to  go  up  that  step,  she 
fell  into  the  area-way."      She   was  seriously  injured. 
On  the  plaintiif  resting  her  case  the  defendant's  coun- 
sel moved  to  dismiss  the  complaint.     The  naotion  was 
granted,  and  exception  was  taken  by  plaintiff.     A  case 
and  exceptions  having  been  settled,  a  motion  was  made 
at  special  term  for  a  new  trial.     The  motion  was  de- 
nied, and  it  is  from  the  order  entered  on  this  denial 
that  the  plaintiff  now  appeals. 

A.  K,  Hadley^  attorney  for  appellant,  and  I.  T.  Wil- 
liams,  of  counsel,  argued : — I.  The  question  of  negligence 
presented  in  this  case  is  a  question  for  the  jury,  snd 
not  for  the  court.  (1)  It  is  not  proposed  here  to  Ah- 
cnss  the  question  of  negligence.  It  was  not  in  any 
manner  or  degree  discussed  before  the  court  below,  by 
the  counsel  for  the  plaintiff.  It  is  no  more  a  question 
for  the  court  here,  than  it  was  at  the  trial.  (2)  The 
question  here  presented  is  a  question  ol  forum.  The 
right  here  asserted  is  the  right  of  trial  by  jury.  The 
complaint  here  made  \a  that  the  plaintiff  has  been  de- 
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iiied  the  right  of  trial  by  jury,  and  been  compelled  to 
submit  her  claim  to  the  decision  of  a  single  jadge.  (3) 
To  establish  the  proposition  here  asserted,  the  follow- 
ing decisions  are  relied  upon  :  Mackey  v  N.  Y.  Cent. 
R.  R.  Co,,  35  K  Y.  79  ;  Wolfkiel  o.  Sixth  Avenue  R. 
R.  Co.,  38  Id.  50  ;  Davenport  v.  Ruckman,  The  Mayor, 
&c!.,  37  Id,  568  ;  Driscoll  o.  Newark,  &c.  L.  &  C  Oo., 
Id  637;  Hulbert  v.  N.  Y.  Central  R.  R.  C...  » *  Id. 
145  ;  Jeiter  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  2  Kci/eSy 
164 ;  Matteson  v.  N.  Y.  Cent.  R.  R.  Co.,  58  Barb.,  182 ; 
Robinson  v.  N.  Y.  Cent.  R.  R.  Co.,  65  Id.,  146; 
O'Mara  v.  Hudson  River  R.  R.  Co.,  38  N.  1.  445  ;  The 
Sioux  City  and  Pacific  R.  R.  Co.,  plaintiff  in  error,  n. 
Harry  G.  Stout,  17  Wal.  U.  8.  Beps. 

II.  It  is  a  matter  of  record,  and  therefore  a  part  of 
the  public  history,  of  which  this  court  will  take  judicial 
notice,  that  for  this  same  injurj^  a  suit  was  brought 
against  the  mayor,  aldermen  and  commonalty  of  this 
oity  (the  excavation  above  referred  to  being  in  the  pub- 
lic street),  under  the  authority  of  Davenport  v.  Ruck- 
man  (The  Mayor,  &c.),  above  cited.     That  action  was 
brought  to  trial  at  a  circuit  court  in   this  city.     The 
authority  of  the  nonsuit  granted  in  this  case  was  in- 
voked upon  a  motion  for  a  nonsuit  in  that.     The  mo- 
tion was,  notwithstanding,  denied,  and  the  question  of 
negligence  was  submitted  to  the  jury,  who  found  a 
verdict  for  the  plaintiff.    It  is  claimed  that  this  is  an 
authority  in  point  on  this  appeal. 

Sherwood  c&  Rowland,  attorneys  for  respondent, 
John  Sherwood,  of  counsel,  cited  many  cases  in  op- 
position to  the  point  claimed  by  appellant,  among 
which  are  the  following :  Morrison  v.  Erie  R.  R.  Co., 
Ct,  of  AppeaU,  published  in  Albany  Law  Journal, 
Jan.  9,  1875  ;  Plynn  v.  Hutton,  43  Bow.  Pr.  H.  333 ; 
Hackford  v.  N.  Y.  Cent.  R.  R.,  63  N.  T.  664. 
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By  the  Court. — Sedgwick,  J.— On  the  argument 
it  was  not  contended  that  the  defendant  was  not  Hablf 
for  any  other  reason  than  that  the  plaintiflTs  cas**  failni 
on  the  point  of  contributory  negligf^nce.  The  appellant's 
counsel  took  the  single  ground,  that  the  question  as  lo 
negligence  on  the  part  of  plaintiff,  was  for  the  jurv 
and  not  for  the  court.  He  declined  to  discuss  that 
question,  because  it  was  no  more  a  question  for  the 
court  on  appeal,  than  for  the  court  on  the  trial,  and  the 
claim  was  that  the  plaintiff  had  been  denied  a  trial  by 
jury,  and  had  been  compelled  to  submit  his  cause  of  ac- 
tion to  the  decision  of  a  single  judge. 

If  the  counsel  meant  to  insist  that  if  the  evidence  in 
this  case  was    undisputed    and    the  inference    from 
that  evidence  undisputable,  still  it  must  go  to  the  jury 
on  the  question  of  the  existence  of  contributory  negh- 
gence,  we  can  not  agree  with  him.     In  such    a  case, 
the  duty  of  the  jury  would   be  to  find  in   a  certain 
way,  as    matter  of  law,  and  therefore  the  court  can 
pronounce  the  law  without  going  through  the  form  of 
taking  a  verdict  on  the  point.     Beyond  this,  the  plain- 
tiflF  must,  to  make  a  prima  facie  case,  show  that  the 
injury  was  not  caused  partly  by  negligence,  with  which 
she  is  chargeable.     If  there  is  an  entire  want  of  proof, 
direct  or  circumstantial,  as  to  the  care  she  used,  the  com- 
plaint should  be  dimissed  (Warner  v.  The  N.  Y.  Cen- 
tral R.  R.  Co.,  44  N.  T.  465). 

If  the  counsel,  however,  argued  that  the  facts  of  the 
present  case  did  not  call  indisputably  for  the  con- 
clusion that  the  plaintiff  had  failed  to  show  that  she 
was  not  in  fault,  it  is  necessary  to  examine  the  evi- 
dence. There  was  no  doubt  that  the  child  was  non 
sui  juris,  and,  therefore,  that  no  fault  or  want  of  care, 
on  the  part  of  her  personally,  would  relieve  the  defend- 
ant from  responsibility.  The  defendant  must  respond 
unless  the  father  was  guilty  of  fault  or  negligence  in 
permitting  the  child  to  go,  or  ratlier  sending  the  child 
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to  the  place  where  she  tripped  and  fell.  It  is  not  the 
case  of  letting  the  child  go  to  the  highway  to  meet  what- 
ever may  happen,  but  the  actual  risks  were  seen  and 
known  by  the  father. 

The  child  being  non  sui  juris^  her  qualities  are 
fixed  by  law  and  to  be  learned  from  it.  She  was 
incapable  of  self-control  and  personal  protection  (Man- 
gam  V.  Brooklyn  R.  R.  Co.,  38  N.  Y.  459).  She  could 
not  personally  exercise  that  degree  of  care  which  be- 
comes instinctive  at  an  advanced  ageCHartfield  v.  Rope, 
21  W.  R.  618).  This  want  of  discretion  and  this  in- 
capacity were  obvious  to  the  father  (Ihl  i?..Porty-second 
street  R.  R.  Co.,  47  N.  Y.  323). 

The  conclusion  seems  direct,  that,  if  the  father  sent 
the  child,  who  was  incapable  of  self-control  and  of 
using  discretion,  to  a  set  of  circumstances  that  called 
for  the  exercise  of  self-control  and  discretion,  he  was 
in  fault.  These  circumstances  were  that  the  child  had 
to  pass  an  open  area,  along  the  street,  and  up  a  step  at 
the  end  of  the  area.  If  she  tripped  and  fell  towards 
and  into  the  area,  there  was  great  likelihood  of  serious 
injury.  These  facts  suggest  to  me,  that  common  pru- 
dence calls  for  the  use  of  discretion  in  walking  along 
such  a  danger,  and  that  it  is  ordinarily  used.  It  may  be 
instinctively  and  oftentimes  it  is  consciously  used. 
Everyone  when  passing  such  a  place,  walks  with  more 
than  usual  care,  to  prevent  accident  from  tripping  or 
loss  of  balance.  Especially  on  going  up  a  step  (for  all 
rt^^ps  are  not  of  uniform  height  and  width)  is  an 
t  ducated  discretion  used,  as  to  how  far  the  foot  should 
be  rais(*dand  where  it  should  be  placed.  As  the  place 
called  for  the  exercise  of  discretion,  the  father  was 
chargeable  with  neglect  in  sending  to  it  the  child  in- 
capable of  exercising  discretion. 

This  result  would  not  have  called  for  the  dismissal 
of  the  complaint,  if  the  child  in  going,  as  mutter  of  fact, 
did  wliat  a  person  of  ordinary  prudence  would  liave 
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doue.    Th^n  the  injury  would  be  solely  caused  by  the 
negligence  of  the  de^'endant.    According  to  Warner  «. 
The  N.  Y.  Central  R.  R.  Co.  {vAi  8upra)y  this  must  be 
shown  by  direct  evidence,  or  by  inference  from  the 
facts.     In  the  present  case,  the  testimony  did  not  dis- 
close the  facts,  from  which  an  inference  could  be  drawn 
as  to  whether  the  child  at  the  time  was  careful  or  the 
reverse.    The  father  saw  her  trip  and  fall,  but  there 
was  no  proof  as  to  the  cause  of  the  tripping.     There 
was  no  evidence  as  to  the  condition  of  the  pavement,  or 
whether  there  was  anything  lying  upon  the  pavement. 
If  the  tripping  was  occasioned  by  something  external 
to  the  child,  it  was  consistent  with  the    facts    that 
ordinary  prudence  could  have  avoided  it,  or  that  the 
child  was  taking  a  hazardous  course.    If  it  were  not 
external  to  the  child,  but  because  of  her  childish  weak- 
ness in  body  or  mind,  that  would  not  show  that  in  fact 
she  was  free  from  fault,  but  would  be  a  reason  for  deem- 
ing the  father  negligent  in  sending  her  near  to  such 
danger. 

On  the  whole  case,  the  child  being  non  sui  jurUy 
and  the  father  being  negligent,  the  order  appealed  from 
should  be  affirmed,  with  costs. 


Speib,  J.,  concurred. 
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LOUISA  Ot.  ARMOUR,  Plaintipp  and  Appellant, 
V.  WILLIAM  M.  LESLIE,  Dependant  and  Re- 
spondent. 

demurrer.— counter-claim. 

Thb  LATTBB  HEBD  hot  8TATB  FACTS  BUFFICIBNT  TO  CONBTXTUTB  A 
DSFBNSB  TO  THB  CAUSE  OF  ACTION  SET  FOBTH  IK  THB  COMPLAINT. 

The  defendant  in  this  case,  after  a  general  denial,  with  some 
exceptions,  attempted  to  set  up  a  counter-claim  in  the  answer. 
The  plaintiff  demurred  to  the  counter-claim,  on  the  ground 
«that  the  same  does  not  state  facts  sufficient  to  constitute  a 
defense  to  the  plaintiffs  complaint." 

The  court  below  overruled  the  demurrer,  without  prejudice  to 
the  right  of  plaintiff  to  move  that  the  defenses  in  the  answer 
be  made  more  definite  and  certain. 

Hdd^  on  appeal,  that  this  demurrer  in  its  present  form  noti- 
fies the  defendant  that  the  objections  to  the  pleading  are  not 
of  a  general  nature,  but  confined  to  the  special  matter  stated 
therein^  namely :  the  Gouriter-claim  ;  therefore,  the  order  below 
must  be  examined  upon  the  nature  of  this  special  ground  of 
demurrer. 

The  code  distinguishes  between  a  defense  and  a  counter-claim. 
It  is  not  necessary  that  a  counter-claim  should  contain  facts 
sufficient  to  make  a  defense,  and,  therefore,  it  was  impossible 
for  the  court  below  to  properly  make  any  other  order  than 
that  appealed  from.  It  would  be  clearly  wrong  in  this  case, 
for  the  court  to  decide  that  the  allegations  did  not  constitute 
a  counter-claim,  because  they  were  not  sufficient  as  a  defense. 

Order  affirmed. 

Before  Sedgwick  and  Speib,  JJ. 

Dedied  May  8,  187S. 

Appeal  from  an  order  of  special  term,  overraling  the 
plaintiffs  demurrer  to  the  oonuter-claim  set  up  in  the 
defendant's  answer. 

yn. — 28 
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C.  Bainbridge  Smiths  for  appellant. 
Henry  A.  Root  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  action  was 
for  a  tort.     The  answer,  after   a  general  denial,    ex- 
cept as  to  admissions  thereinafter  specifically  made,  in 
further  answering  made  several  allegations,  and  ended 
by  alleging  ^Mhat  there  is  now  due,  owing,  and  unpaid 
by  this  plaintiff,  the  defendant  therein,  to  this  defend- 
ant the  plaintiff  therein,  the  balance  of  the  said  judg- 
ment recovered  as  aforesaid  of  one  hundred  and  flftj- 
two  dollars,  and  interest  thereon  from  the  4th  day  of 
August,  1874,  which  said  sum,  so  due,  this  defendant, 
recoups,  offsets,  and  counter-claims  against  any  claim 
this  plaintiff  may  demand,  by  reason  of  the  alleg^ation 
in  the  complaint  herein,  and  all  which  facts  this  de- 
fendant pleads  and  shows  to  this  court  in  mitigation  of 
any  damages  the  plaintiff  may  claim  herein."      The 
answer  demanded  judgment  that  the  complaint  be  dis- 
missed, and  that  the  defendant  have  judgment  in  the 
said  sum  of  one  hundred  and  fifty-two  dollars,  and  in- 
terest. 

The  plaintiff  demurred  "  to  the  counter-claim  set 
forth  in  the  answer  of  the  above  named  defendant,  on 
the  ground  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  defense  to  the  plaintiff's  complaint." 

The  court  at  special  term  "ordered  that  said  de- 
murrer be  overruled,  with  costs,  but  without  prejudice 
to  the  right  of  plaintiff  to  move  that  the  defences 
herein  be  made  more  definite  and  certain,  upon  pay- 
ment by  said  plaintiff  to  defendant  of  the  costs  of  the 
demurrer." 

By  the  former  practice,  demurrer  contained  the 
general  or  special  ground  of  objection,  and  the  de- 
murring party  was  held  to  the  ground  as  stated  (1  ChUr 
ty^s    PI,  666-7).     It  is  true  that  the  code  does  not 
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require  that  a  demarrer  to  an  answer  or  reply,  should 
contain  a  special  ground  of  objection,  and  a  demurrer 
stating  '*that  the  answer  is  insufficient,"  allows  the 
plaintiff  to  avail  himself  of  any  insufficiency  which  goes 
to  the  merits  of  the  action  (Arthur  v.  Brooks,  14  Harb. 
i>36).  Without  deciding  that  a  demurrer,  stating  that 
ihe  plaintiff  demurs  to  the  answer,  would  not  also  be 
sufficient,  it  is  clear  that  the  present  demurrer,  by  its 
form,  notifies  the  defendant  that  the  objections  are 
not  of  a  general  nature,  but  confined  to  the  special 
ground  stated.  If  any  other  ground  may  be  examined 
on  the  trial  of  the  issue  of  law,  the  opposite  party  will 
be  misled.  Therefore,  the  order  below  must  be  ex- 
amined upon  the  nature  of  the  special  ground  of  de- 
murrer stated,  viz.,  that  the  counter-claim  did  not  state 
facts  sufficient  to  constitute  a  defense.  The  code  dis- 
tinguishes between  a  defense  and  a  counter-claim.  It 
it  is  not  necessary  or  admissible  that  a  counter-claim 
contain  facte  sufficient  to  make  a  defense.  It  was 
impossible,  therefore,  for  the  court  to  make  any  other 
order  than  the  one  appealed  from.  It  was  not  then  or 
now  necessary  to  look  into  the  answer  to  see  if  the 
matters  which  it  attempted  to  use  as  an  offset  recoup- 
ment, counter-claim,  and  in  mitigation  of  damage,  set 
up  a  sufficient  defense,  in  whole  or  in  part. 

If  the  court  below  had  sustained  the  demurrer,  then, 
so  far  as  the  record  disclosed,  it  would  appear  that  the 
court  had  examined  whether  the  matters  set  up  partly 
on  a  counter-claim  constituted  a  defense,  and  had 
found  as  matter  of  law  that  they  did  not,  and  on  the 
trial  it  might  be  plausibly  urged  that  such  adjudication 
was  final  for  the  purposes  of  the  action. 

Whatever  embarrassment  there  is  to  the  plaintiff, 
comes  from  the  irregular  and  informal  atttenipt  to  make 
one  set  of  allegations  in  an  answer  serve  the  purpose  of 
a  defense  and  counter-claim.  The  court  below  pre- 
served the  rights  of  the  plaintiff,  by  reserving  to  her 
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leave  to  move  to  make  the  answer  definite  and  certain, 
and  no  doubt,  irrespective  of  this  leave,  the  plaintiff  had 
the  right  to  move  in  addition,  under  section  160  of 
the  code,  that  the  defense  and  the  counter-claim  be  sepa- 
rately stated.  Until  this  was  done,  it  is  doubtful 
whether  the  court  could  examine  the  sufficiency  of  the 
matters  pleaded  to  constitute  a  counter-claim,  but  it 
would  be  clearly  wrong  to  say  that  allegations  did  not 
constitute  a  counter-claim,  because  they  were  not  suffi- 
cient as  a  defense. 

The  appellant  also  objects  that  leave  was  not  given 
below  to  serve  a  reply.  This  was  not  erroneous,  at  least 
unless  the  plaintiff  asked  for  such  a  provision,  and  by 
the  papers  before  us  it  does  not  appear  that  she  did. 
But,  while  thinking  that  the  court  below  was  right  in 
its  action,  I  should  be  willing  that  the  order  be  modi- 
fied so  as  to  allow  the  plaintiff  to  reply,  upon  payment 
of  costs  of  demurrer  and  of  appeal,  if  it  were  possible, 
which  it  seems  me  it  is  not,  to  wholly  affirm,  and  yet 
modify  the  order. 

The  order  below  should  be  affirmed,  with  costs. 

Speib,  J.,  concurred. 
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THE  ATLANTIC  &  PACIFIC  TELEGRAPH  COM- 
PANY, PLAnrriPF,  v.  WILLIAM  E.  BAENES, 
ETAL.,  Defendants. 

RE-ARGUMENT  OF  APPEAL.— LEAVE  TO  APPEAL  TO  THE 
COURT  OF  APPEALS. 

Where  the  general  term  has  made  a  tborongh  examination  of 
the  case  at  a  former  hearing,  a  re-argament  should  be  denied. 
Where  the  rules  and  principles  of  law  involyed  are  important, 
and  affect  large  and  varied  public  interests;  and  where,  in  the 
opinion  of  the  court,  the  rules  and  principles  of  law  that 
should  control,  have  not  been  fully  settled  by  the  court  of 
last  resort  in  this  state,  leave  to  appeal  to  the  court  of  appeals 
should  be  granted,  on  proper  conditions. 

Before  Sebgwiok  and  Speib,  JJ* 

Bedded  May  8,  1875. 

Motion  for  re-argnment,  or  that  defendants  have 
leave  to  appeal  to  the  court  of  appeals. 

This  case  was  argued  at  February  general  term, 
1875,  upon  exceptions  directed  to  be  heard  in  the  first  in- 
stance at  general  term.  That  general  term  directed  that 
judgment  be  entered  for  plaintiff  in  the  sum  of  two 
hundred  and  eighty-one  dollars  and  forty-four  cents. 
The  facts  of  the  case,  and  the  opinions  of  the  judges, 
appear  in  this  report  at  page  40. 

/.  Edwin  Leary^  for  the  motion. 

Charles  Edward  Souther^  opposed. 

By  the  Court.— Sedowiok,  J.— The  motion  for  re- 
argument  should  be  denied.  The  general  term  made 
a  thorough  examination  of  the  whole  case. 
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I,  however,  think  that  the  defendants  should  have 
leave  to  take  the  case  to  the  court  of  appeals.      The  rule 
of  law  involved  is  important,  and  aflFects  niany  persons 
that  hold,  in  the  large  and  varied  business  of  this  stat-e, 
tlie  relations  that  subsisted  between  the  parties  to  this 
action.     As  yet,  the  court  of  last  resort  in  this  state  has 
not   settled  the  principles    that    should  control.      In 
Hunt  2?.  Roberts  (45  N,  T.  696),  Judge  Rapai-i*o,  said 
that   the  court  ''  was  clearly  of  opinion  that  after  a 
breach  which  will  justify  the  termination  of  the  con- 
tract, the  surety  has  the  right  to  require  that  the  con- 
tract with  the  principal  be  terminated,  and  the  claim 
against  the  surety  confined  to  the  damages  then  recov- 
erable."      Whether    such  a  rule  is    to  be   applied, 
through  inferences  to  be  drawn  from  it,  to  a  case  like 
the  present,  has  not  been. determined,  30  far  as  I  know, 
by  the  court  of  error  or  of  appeals.     These  considera- 
tions bring    the  present  motion  within  Butterfield  t. 
Radde  (38  N.  T.  Sup'r  Ct.  44). 

The  motion  that  defendants  have  leave  to  appeal  to 
the  court  of  appeals,  should  be  granted,  on  condition 
that  defendants  give  notice  of  appeal,  and  file  security 
within  thirty  days.  In  case  of  perfecting  the  appeal 
there  should  be  ten  dollars  costs  of  motion  and  disburse- 
ments, to  abide  event,  otherwise  the  plaintiff  to  have 
the  like  amount  of  costs  and  their  disbursements. 

Speib,  J.,  concurred. 
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FRANZ  DELCOMYN,  Plaintiff  and  Appellant, 
V.  JOHN  C.  CHAMBERLAIN,  et  al.,  Defend- 
ANTS  AND  Respondents.  ' 

taxation  of  costs. 

In  the  taxation  of  a  bill  of  costs,  including  fees  paid  to  a  commis- 
Bioner  for  the  examination  of  the  plaintiff,  where  the  court, 
making  the  order  for  tlie  commission,  made  no  order  for  the 
taxation  of  the  costs,  and  where  no  person  was  examined  except 
the  plaintiff,  the  fees  paid  to  such  commissioner  should  not  be 
allowed.  A  different  practice  would  lead  to  abuses  difficult  to 
check. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  May  8,  1875. 

Appeal  from  order,  directing  a  re-taxation  of  costs. 

The  plaintiff  took  out  an  order  to  examine  himself 
and  other  persons  as  witnesses,  under  a  commission 
issued  to  London.  The  plaintiff  who  lived  in  London, 
was,  in  fact,  the  only  witness  examined.  The  plaintiff 
recovering  judgment,  the  clerk  in  taxing  his  costs  al- 
lowed, as  a  disbursement,  the  amount  paid  to  the  com- 
missioner as  fees.  The  court  below  ordered  a  re-taxa- 
tiou,  disallowing  the  commissioner's  fees.  Thfe  appeal 
is  from  this  order. 

Oeorge  De  Forest  Lordy  for  appellant. 

Benj.  F.  Dunning^  for  respondents. 

By  the  Court.— Sedgwick,  J.— The  court  mak- 
ing the  order  lor  a  commission  had  power  to  direct,  as 
one  of  the  terms,  that  a  disbursement  of  the  kind  in 
question  might  be  taxed.     In  the  ab-  nee  of  such  a 
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provision,  we  think  the  court  below  made  a  proper 
disposition  of  the  application.  We  are  of  opinion  that 
a  different  practice  would  lead  to  abuses  difficult  to 
check. 

The  order  is  affirmed,  with  ten  dollars  costs. 

Spbib,  J.,  concurred. 


JOHN  P.  O' SULLIVAN,  Plaimttiff  akd  AppBi.i.Ai!rT, 
V.  MARSHALL  O.  ROBERTS,  Bevskdajstt  asd 
Appellant. 

evidence. 

RbOKFTIOK   of,    WHEN   EBBOB,   ZTOT  CUBED  BT  SUBSBqUKHT  WITB- 
DRAWAL  OF  BAIOB  IH  A  TBIAL  BBFOBB  JtTBT. 

This  action  was  brought  to  recover  the  yalue  of  certain  eenioei 
performed  by  the  plaintiff  for  the  defendant,  in  Mexico, 
claimed  to  be  worth  fifty  thousand  dollars,  but  for  wbicb 
plaintiff  recovered  in  this  action  ten  thousand  dollars,  from 
which  judgment  both  parties  appealed. 

This  court  on  appeal,  held  that  there  was  a  valid  agreement  be- 
tween the  parties  that  would  support  the  claim  of  the  pbun- 
tifE  on  a  quantum  meruit,  and  that  the  real  question  in  the 
case  was  as  to  the  amount  that  plaintiff  should  recover;  but  on 
the  review  of  some  of  the  exceptions  to  evidence  received 
under  objection  by  the  court  below,  a  new  trial  was  ordered. 
These  exceptions  are  embraced  in  the  following  points : 

The  plaintiff,  as  a  witness,  bad  stated  that  at  Orizaba,  on  the  way 
from  Vera  Cruz  to  Mexico,  he  fell  sick,  and  in  consequence 
thereof  he  stayed  at  Orizaba  six  weeks.  He  was  then  asked, 
*'  What  expenses  were  you  put  to  by  your  illness  there  ?  "  and 
he  answered  after  objection,  &c.,  that  his  expenses  were  six  or 
seven  hundred  dollars,  gold. 

The  general  term  held  this  testimony  to  be  inadmissible,  and 
that  the  error  of  the  court  imw  Tiot  cured  by  the  subsequent  dh 


U'SULLIVAN  V.  ROBERTS.  361 


BtBtement  of  the  Case. 


rectioD  of  the  judge  at  the  close  of  the  trial,  in  his  charge  to 
the  jury,  to  disregard  it,  and  his  order  to  strike  it  out  from  the 
testimony  in  the  case. 

This  evidence  had  already  (at  the  time  it  was  stricken  out)  had 
its  efTect  upon  the  jury,  and  it  can  not  be  said  that  their  judg- 
ment was  not  influenced  thereby.  The  cases  of  Anderson  e. 
The  Rome,  W.  &  Ogd.  R.  R.  Co.  (54  J\r.  T.  834),  and  Erben 
0.  Lorrillard  (19  iV.  Y.  302),  are  precedents  clearly  against  the 
admission  of  this  testimony. 

There  was  also  error  in  allowing  the  jury  to  take  into  considera- 
tion the  subject  and  expense  of  eutertainments  given  by  the 
plaintiff  in  Mexico  to  the  emperor  and  empress,  and  to  the 
emperor's  cabinet  ministers,  when  there  was  no  proof  before 
them  of  their  value  or  of  what  they  consisted. 

Before  Sedgwick  and  Speib,  JJ 

Decided  May  8,  1875. 

This  action  is  brought  to  recover  for  the  plaintifiTs 
services  in  going  to  Mexico,  in  the  year  1866,  at  the 
request  of  the  defendant,  and  procaring  a  ratification 
of  a  prior  grant  in  relation  to  the  New  York  and 
Tehuantepec  Railroad  and  Steamship  Company,  from 
the  then  imperial  government  of  Mexico.  The  com- 
plaint alleges  that  the  services  were  snccessf  ully  per- 
formed by  the  plaintiff,  and  that  they  were  reasonably 
worth  fifty  thousand  dollars. 

The  answer  is  a  genei*al  denial,  and  sets  up  that  the 
plaintiff  undertook  to  procure  a  ratification  of  said 
grant  by  Maximilian,  and  that  defendant  agreed  to  pay 
Injn,  therpfor,  the  sum  of  two  thousand  dollars  in  coin, 
and  no  more,  which  sum  was  paid  by  him  to  the  plain- 
tiff. It  further  sets  up  that  the  defendant  agreed,  in  the 
event  that  said  grant  was  valid  and  subsisting,  and  a 
valid  and  indisputable  title  to  said  grant  duly  approved 
by  Maximilian,  and  the  formation  of  paid  corporation 
to  construct  and  operate  the  road  under  said  grant,  to 
issue  to  said  plaintiff  out  of  the  capital  stock  to  the 
nominal  amount  of  fifty  thousand  dollars. 
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The  answer  further  sets  np,  that  the  prior  gra^it  had 
lapsed,  and  that  the  prior  company  had  notliing  which 
it  could  convey  to  the  defendant,  and  the  alleged  rati- 
fication was  of  no  force  or  effect.  It  also  alleges  a 
counter-claim  of  money,  to  the  extent  of  a  thousand 
dollars,  advanced  to  the  plaintiff. 

The  reply  put  in  issue  the  counter-claim.  At  the 
close  of  the  case,  the  following  question  was  submitted 
to  the  jury,  '*  Did  the  defendant,  Marshall  O.  Roberts, 
after  the  return  of  the  plaintiff  from  Mexico,  accept  the 
result  of  the  plaintiff's  mission  to  Mexico,  as  a  perfor- 
mance of  the  plaintiflTa  part  of  the  agreement."  To 
which  the  jury  answered,  "  Yes." 

The  jury  also  found  a  general  verdict  for  the  plain- 
tiff, for  thirteen  thousand  five  hundred  and  ninety-three 
dollars  and  fifty-seven  cents,  as  the  value  of  the  services 
of  the  plaintiff,  deducting  one  thousand  dollars,  the 
counterclaim. 

A  motion  was  made  by  the  plaintiff,  to  amend  the 
general,  verdict  by  making  it  seventy-three  thousand 
nine  hundred  and  thirty -two  dollars  and  five  cents, 
claiming  that  amount  as  the  contract  price,  on  the 
ground  that  the  only  point  at  issue,  was  whether  the 
plaintiff  had  performed  or  the  defendant  had  accepted 
what  the  plaintiff*  had  done  as  a  performance  of  the 
contract.  This  motion  was  denied,  and  the  plaintiff 
excepted.  The  plaintiff  also  moved  on  the  same  ground 
on  the  special  verdict,  which  was  denied,  and  an  ex- 
ception taken. 

The  defendant's  counsel  moved  for  a  new  trial  upon 
the  Judge's  minutes,  which  was  denied,  and  they  ex- 
cepted. 

Both  parties  appeal. 

James  H.  Fay^  attorney  for  the  plaintiff;  Albert 
Stickney^  of  counsel. 

Brown^  Hall  &   Vanderpoel^  attorneys  for  defend- 
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ant ;   A.   J.    Vanderpoel  and   Edwards  Pierpont^  of 
counsel. 

By  the  Court.— Speir,  J.— Comonfort  the  presi- 
dent of  the  republic  of  Mexico,  on  September  7,  1857, 
granted  to  a  corporation  of  citizens  of  the  United  States, 
known  as  the  Louisiana  Tehuantepeo  Company,  the 
privilege  of  constructing  a  railroad  across  the  isthmus 
of  Tehuantepec.  In  March,  1866,  the  defendant  neso- 
tiated  with  the  Louisiana  Tehuantepec  Company,  for  the 
purchase  of  this  grant,  and  on  March  22,  1866,  wrote  to 
Mr.  Louis  A.  Hargous,  who  represented  the  company, 
the  following  letter : 

"Dear  Sir, — In  relation  to  the  Louisiana  and 
Tehuantepec  Company,  I  would  say,  if  I  can  get  a  legal 
assignment  of  all  the  rights  of  sai4  company  con- 
firmed by  the  government  of  Mexico,  I  will  build  the 
proposed  railroad,  and  give  three  million  dollars  in 
stock  of  the  company  which  may  be  formed  for  that 
purpose.        Yours  very  truly, 

MARSHALL  O.  ROBERTS.-' 

At  this  time  Maximilian,  who  had  entered  Mexico 
by  aid  of  the  French  government,  was  in  possession  of 
the  city  of  Mexico,  claiming  to  be  emperor  of  Mexico, 
and  was  sustained  there  by  the  aid  of  France. 

Juarez  was  president  of  the  republic  of  Mexico, 
and  during  this  period  lived  in  different  cities  of 
Mexico. 

After  the  defendant's  purchase,  he  executed  a  power 
of  attorney,  on  April  2,  1866,  to  Mr.  Henry  Wyckoff, 
to  proceed  to  Mexico  and  obtain  the  permission  and 
sanction  of  the  imperial  government  to  change  the  name 
of  the  company,  and  call  it  the  New  York,  Tehuante- 
pec and  Pacific  Railroad  and  Steamship  Company,  and 
to  transfer  all  the  rights,  powers,  property,  franchises?, 
charters,  and  privileges  of  every  name  and  kind  of  the 
Louisiana  and  Tehuantepec  Railroad  Company,  to  the 
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New  York,   Tehuantepec    and   Pa(*ific   Railroad   and 
Steamship  Company. 

It  appears  that  the  defendant,  on  the  suggestion  of 
Marqnis  de  Montholon,  was  induced  to  allow  the  plain- 
tiff to  accompany  Mr.  Wyckoff  on  the  mission.  Ac- 
cordingly, VVyokoflfand  the  plaintiff  started  for  Mexico 
on  April  10,  1866,  were  shipwrecked  a  few  days  out 
from  New  York,  and  retained  to  New  York.  It  was 
then  concluded  to  substitute  the  plaintiff  for  Wyckoff 
on  this  mission,  and  on  April  25,  1866,  the  plaintiff,  at 
defendant's  request,  sailed  from  New  York  and  went 
to  Mexico.  He  was  taken  sick,  and  confined  by  illness 
more  than  six  weeks  at  Orizaba,  and  reached  the  city  of 
Mexico  in  June,  1866.  He  remained  in  the  city  of 
Mexico  about  four  months,  and  returned  to  New  York 
about  November  16,  1886,  and  delivered  into  the  de 
fendant's  hands  the  following,  as  the  result  of  his 
mission: 

*'  Maximilian,  Emperor  of  Mexico,  having  heard 
our  council  of  ministers,  we  decree — ^Permission  is  given 
to  the  Louisiana  Tehuantepec  Company,  privileged  for 
the  opening  of  an  inter  oceanic  communication  by  the 
isthmus  of  this  name,  by  the  decree  of  September  7, 
1857,  and  conformably  with  Article  23  of  the  same  de- 
cree, that  it  may  transfer  the  residence  of  its  director- 
ship from  New  Orleans  to  New  York,  and  change  its 
name  to  that  of  New  York  and  Tehuantepec  Railroad 
and  Steamship  Company. 

'*  Given  at  Mexico  on  the  12th  of  October,  1866. 

(Signed)  MAXIMILIAN." 

On  October  15,  1866,  Juarez,  the  president  of  the 
republic,  declared  the  privilege  theretofore  granted  to 
the  Louisiana  and  Tehuantepec  Company,  for  the 
reasons  in  his  declarations  stated,  lapsed  and  insubsis- 
tent ;  and  gave  to  a  new  company,  to  wit,  the  Tehuante- 
pec Transit  Company,  the  privilege  which  had  thereto- 
fore been  held  by  the  Louisiana  Tehuantepec  Company* 
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So  that  in  three  days  after  the  imperial  sanction  had 
been  obtained  by  the  plaintiflF,  a  decree  was  issued  by 
the  president  of  the  republic  of  Mexico,  declaring  that 
tlie  privilege  granted  by  the  Louisiana  Tehuantepec 
Company  had  lapsed.  When  the  plaintiff  first  arrived 
in  New  York  from  Mexico,  the  repudiation  of  this 
grant  by  Juarez,  and  the  new  grant  which  had  been 
made  to  Messrs.  La  Reintrie  &  Knapp,  were  known 
to  both  plaintiff  and  defendant. 

It  was  conceded  by  both  sides  on  the  trial,  at  itfl 
close,  that  the  defendant  was  to  pay  the  sum  of  two 
thousand  dollars  towards  the  plaintiffs  expenses,  and 
the  jury  by  their  verdict  acted  upon  that  understand- 
ii^g»  hy  allowing  the  offset  of  one  thousand  dollars, 
admittedly  borrowed  of  the  defendant.  This  question, 
then,  involving  the  moneyed  transaction  between  the 
parties,  may  be  considered  at  rest. 

It  may  be  assumed,  I  think,  that  the  foregoing  is  a 
fair  statement  of  the  history  and  circumstances  under 
which  the  parties  entered  upon  this  enterprise ;  and 
which  seemed  to  me  to  be  necessary  to  a  proper  under- 
standing of  the  many  opposing  views  and  opinions 
on  the  evidence  and  law,  which  have  arisen  on  the 
trial. 

A  contract  of  some  kind  plainly  existed  between  the 
plaintiff  and  defendant.  The  question  is, — ^What  was 
that  contract,  both  as  to  compensation,  the  services  re- 
quired to  be  performed,  and  the  performance? 

The  plaintiff  contends  that  Mr.  Wyckoff,  who  was 
first  employed  by  the  defendant  to  perform  the  ser- 
vices required  on  this  mission,  and  in  whose  place 
the  plaintiff  was  substituted,  acted  for  the  defendant, 
and  with  his  approval,  in  arranging  the  terms  of  the 
agreement.  Accordingly,  it  was  agreed,  at  Mr.  Wyck- 
off* s  suggestion,  that  the  plaintiff  should  write  a  note 
to  him  setting  forth  those  terms.  The  following  is  the 
note : 
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*'My  Dkak  Mk.  Wyckoff,--' Will  you  please  to  say 
to  Mr.  Roberts  tiiat  I  accept  tlie  offer  made  by  3* on,  for 
an  amount  of  New  York  and  Tehuantepec  stock  that 
will  produce  fifty  thousand  dollars,  for  which  con- 
sideration I  agree  to  goto  Mexico  and  co-operate  with 
you  in  obtaining  the  imperial  sanction  to  the  proposed 
company. 

"Furthermore,  I  desire  that  Mr.  Roberts  will  asso- 
ciate me  with  you  as  his  representative  in  accomplish- 
ing the  proposed  object. 

*' Finally,  please  arrange  with  Mr.  Roberts,  in  ac- 
cordance with  all  nsage,  that  a  liberal  sum  may  be  ap- 
propriated for  our  just  expenses,  to  and  from  Mexico." 

The  plaintiff  claims  that  Mr.  Wyckoff  or  the 
defendant  handed  to  him  a  paper,  of  which  the  follow- 
ing is  a  copy  (the  original  having  been  stolen  from  the 
plaintiff) : 

"New  York,  April  10,  1866. 

"  My  Dear  Sir, — I  approve  of  the  proposition  made 
to  you  by  Mr.  Wyckoff,  guaranteeing  you  fifty  thous- 
and dollars  in  stock  of  the  projected  New  York  and 
IVhuantepec  Railroad  and  Steamship  Company,  in 
consideration  of  yon  assisting  him  in  obtaining  the 
sanction  of  the  imperial  government  to  the  said  organi- 
zation. I  am  happy  to  associate  you  with  Mr.  Wyck- 
off in  the  business  he  has  undertaken,  and  hope  that 
your  joint  efforts  will  be  successful,  both  for  my  sake 
and  that  of  his  Mexican  majesty. 

"I  concur,  when  the  matter  is  complete. 

'*  MARSHALL  O.  ROBERTS." 

It  is  not  denied  that  the  first  of  the  two  preceding 
letters  was  writtt*n  by  Mr.  Wyckoff  for  the  plaintiff  to 
copy,  to  be  addressed  to  the  former,  and  it  is  proven  by 
both  to  contain  the  terms  of  the  contract.  The  defend- 
ant evidently  had  knowledge  of  this  letter,  and  the 
purpose  for  which  it  was  written.  He  says  in  his  letter 
to  the  plaintiff,  ''Mr.  Wyckoff  made  the  arraner<'mf^nt 
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for  you  ;"  and  again,  "  Mr.  Wyckoff,  being  acquainted 
with  the  whole  subject,  drew  up  the  paper  in  your  be- 
half, and  can  be  applied  to,  if  I  misstate  the  facts." 
This  is  the  only  paper  in  the  case  proven  to  have  been 
drawn  up  by  Mr.  WyckoflT,  containirg  terms  of  the 
agreement. 

The  other  letter,  dated  April  10,  1866,  purporting  to 
bave  been  signed  by  the  defendent,  is  claimed  by  him 
to  be  a  forgery.  He  states  positively  under  oath  that 
he  did  not  sign  it,  that  he  never  authorized  it,  and  that 
his. signature  is  a  forgery.  Evidence  was  given  on  the 
point  on  both  sides,  and  being  contradictory,  the  court 
left  the  question  to  the  jury. 

The  first  letter  is  not  questioned  by  either  party,  and 
being  recognized  by  the  defendant,  contains  of  itself, 
I  think,  a  valid  agreement.  It  was  written,  and  in  the 
plaintiffs  poss.ession,  before  he  left  for  Mexico,  and 
after  the  defendant  had  made  his  contract  of  March  22, 
1866,  with  Mr.  Hargous,  the  terms  of  which  were,  'Mf 
I  can  get  a  legal  assignment  of  all  the  rights  of  said 
company  confirmed  by  the  government  of  Mexico,  I  will 
give  three  million  dollars  in  stock  of  the  company 
which  may  be  formed  for  that  purpose."  On  the  part 
of  the  plaintiff  the  terms  were,  ''he  agreed  to  go  to 
Mexico,  and  co-operate  with  Wyckoff  in  obtaining  the 
imperial  sanction  to  the  proposed  company."  On  the 
part  of  the  defendant,  the  consideration  was  the  pay- 
ment of  an  amount  of  the  New  York  and  Tehuantepec 
btock,  that  will  produce  fifty  thousand  dollars.  The 
engagement  of  the  defendant  was  unconditional  to  de- 
liver a  certain  amount  of  stock,  &c.  On  April  26,  1866, 
the  day  the  plaintiff  sailed,  he  received  from  the  defend- 
ant a  letter,  to  the  effect  that  he  was  happy  that  he 
had  consented  to  leave  for  Mexico  by  the  steamer,  that 
the  purchase  of  the  grant  for  a  railroad  over  the  Isthmus 
of  Tehuantepec  had  been  completed,  and  he  would  send 
him  papers  at  the  earliest  moment.     The  letter  claimed 
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to  be  a  forgery  does  not  materially  change  the  tenns  of 
the  eDgagement.  It  approves  the  proposition  made  to 
Mr.  Wyckoff  by  the  plaintiff,  gnaranteeinjj:  fifty 
thousand  dollars  in  stock  of  the  projectpd  company. 
In  one  respect  it  is  more  unfavorable  to  the  plaintiff: 
"I  concur  when  the  matter  is  complete."  That  is,  when 
the  imperial  sanction  to  the  proposed  company  has 
been  obtained,  I  will  complete  my  engagement,  not  be* 
fore. 

A  power  of  attorney  executed  by  the  defendant,  and 
dated  May  9,  1866,  reached  him  about  the  time  of  bis 
arrival  in  Mexico.  This,  most  likely,  is  one  of  the 
papers  the  defendant  had  promised,  when  the  plaintiff 
sailed,  '*  to  send  to  him  at  the  earliest  moment."  This 
power  of  attorney  is  in  terms  the  same  as  the  defendant 
had  more  than  a  month  before  its  date  executed  to 
Wyckoff,  when  preparing  to  go  upon  the  same  mis- 
sion. And  it  nowhere  appears,  as  far  as  I  can  see,  that 
the  plaintiff  had  ever  seen  that  power,  or  knew  of  the 
terms  of  the  present  one  before  reaching  the  ground  of 
his  operations.  It  is  very  difficult  to  understand  why 
he  should  have  been  kept  in  ignorance  of  so  valuable 
and  serviceable  a  document,  purporting  to  contain  his 
instructions.  Perhaps  one  versed  in  the  dexterity  and 
skill  of  diplomacy  might  furnish  a  satisfactory  reason. 

The  defendant  on  July  26,  3866,  wrote  to  the  plain- 
tiff, calling  his  attention  to  the  powi  r  he  had  sent  him, 
which  authorized  him  to  apply  to  the  ''imperial  gov- 
ernment, for  their  consent  to  change  the  name  of  the 
grant  to  the  New'  York  and  Tehuaii tepee  Railroad  and 
Steamship  Company."  Although  the  letter  speaks 
of  the  power,  it  is  pointed  to  the  changing  of  the  name 
of  the  company.  That  was  done  by  the  decree  of 
Maximilian. 

This  power  of  attorney  which  the  plaintiff  received 
in  Mexico,  gave  broader  powers  than  tnose  contained 
in  the  contract  entered  into  before  the  plaintiff  left  New 
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York.  It  contained  the  additional  authority,  '*to 
transfer  the  rights  and  powers,  property,  franchises, 
and  charters  of  every  name  and  nature  of  the  said 
Louisiana  and  Tehuantepec  Company,  unto  the  new 
company." 

The  defendant  now  claims,  that  the  plaintiff  knew 
of  this  additional  authority,  and  acted  upon  it  in  his 
negotiations  with  the  imperial  government ;  that  a 
fair  construction  of  the  evidence  on  that  point  is,  that 
the  power  contained  all  that  he  was  required  to  do. 
That  being  so,  he  failed  entirely  to  perform  what  was 
required  of  him,  as  shown  by  the  decree  he  obtained ; 
that  the  power  contained  the  basis  of  the  contract  be- 
tween the  parties,  and  was  so  treated  by  them  ;  that 
the  contract  being  upon  the  contingency,  that  the  priv- 
ilege and  franchises  of  the  old  company  should  be 
transferred  to  the  new  company,  before  the  defendant 
became  liable  to  pay  either  in  money  or  stock ;  that 
those  franchises  and  privileges  being  revoked,  the  com- 
pany could  not  issue  stock  to  the  plaintiff  or  any- 
body else. 

On  this  point,  then,  the  parties  were  at  issue  as  to 
what  the  evidence  proved  as  matter  of  fact.  By  the 
defendant's  theory,  when  the  plaintiff  found  the  power 
in  Mexico  clearly  defining  what  was  required  of  him  to 
do,  and  he  acted  upon  it,  the  agreement  he  had  made 
before  he  sailed,  was  modified  by  his  own  voluntary 
act,  and  it  can  not  be  said  he  accomplished  his  mis- 
sion. 

I  think  that  the  court  properly  decided,  that  if  this 
were  true,  it  did  not  deprive  the  plaintiff  of  a  suitable 
and  proper  compensation  for  his  services.  This,  of 
course,  is  put  upon  the  ground  that  he  had  performed 
his  part  of  a  valid  contract  before  the  defendant  had 
imposed  new  and  other  duties  by  his  letter  of  July  26, 
and  the  power.  The  question  for  the  jury  to  answer  in 
such  a  conflict  of  testimony  was,  whether  the  defendant, 
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after  the  return  of  the  plaiatiff  from  Mexico,  accepted 
the  plaintiff's  mission  as  a  performance  of  the  plaintiff's 
part  of  the  agreement.  This  conrse  was  clearly  justified 
by  the  pleadings.  The  complaint  counted  upon  a  q  uant- 
um  meruit^  and  the  defendant  in  his  answer,  does  not 
deny  that  the  plaintiff  failed  to  perform,  but  that  th^ 
defendant  was  nnahle  to  perform  on  his  part.  TJie 
jury  having  affirmatively  answered  the  question  sub- 
mitted, and  returning  a  general  verdict  for  the  plaintiff, 
it  remains  to  look  into  some  of  the  objections  and 
exceptions  taken  on  the  trial,  to  see  if  the  verdict  can 
be  sustained. 

On  the  trial,  after  the  plaintiff  had  stated  that  he 
had  landed  at  Vera  Cruz  in  the  beginning  of  May,  and 
went  from  there  to  Orizaba,  where  he  fell  sick  and 
stayed  six  weeks,  he  was  asked, ''  What  expenses  were 
you  put  to  by  your  illness  there  ?  " 

The  question  was  objected  to  as  irrelevant,  imma- 
terial, and  incompetent.  The  court  overruled  the 
objection,  and  the  defendant  excepted.  The  witness 
then  stated  that  he  had  two  doctors  most  of  the  time, 
and  one  accompanied  him  to  Mexico,  and  his  expenses 
were  something  like  six  or  seven  hundred  dollars  in 
gold. 

I  am  of  the  opinion  that  this  testimony  was  clearly 
inadmissible.  Under  any  aspect  of  the  case  was  it 
proper?  No  obligation  whatever  obliged  the  defend- 
ant to  pay  the  expenses  of  the  plaintiff's  sickness  at 
Orizaba.  And  the  answer  was  calculated  to  awaken 
the  sympathies  and  arouse  the  prejudices  of  the  jury 
Plaintiff's  counsel  contend  that  the  error  was  cured  by 
the  court  directing  the  jury  to  disregard  this  testi- 
mony, and  ordered  it  to  be  stricken  out.  But  the 
testimony  was  given  at  the  commencement  of  the  trial, 
which  lasted  three  or  four  days,  and  the  order  to  dis- 
regard it  and  strike  out  was  at  the  close,  when  the 
judge  charged. 
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The  evidence  had  already  had  its  effect  upon  the 
jury,  and  we  can  not  say  their  jadgments  were  not  in- 
fluenced. The  cases  of  Anderson  v.  The  Rome,  W. 
and  O.  R.  R.  Co.  (54  If.  Y.  334),  and  Erbon  v.  Lorril- 
lard  (19  iV.  T.  392),  ara  clearly  against  the  admission 
of  this  testimcmy. 

I  think,  also,  there  was  error  in  allowing  the  jury  to 
take  into  consideration  the  subject  of  entertainments 
given  by  the  plaintiff  to  Maximilian,  to  his  cabinet, 
and  to  the  empress.  It  is  diflBcult  to  see  how  it  was 
possible  for  the  jury  to  consider  those  entertainments 
and  disbursements  in  arriving  at  a  verdict,  when  there 
were  no  items  properly  before  them  ;  no  proof  what- 
ever of  what  they  consisted  or  their  value.  I  am  of  the 
opinion  a  new  trial  should  be  granted,  with  costs  to 
abide  the  event. 

Sedgwick,  J.  (concurring). — I  concur  in  the  result, 
and  am  of  opinion  that  the  judgment  should  be  re- 
versed, with  costs  to  abide  event. 
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THE  TRUSTEES  OP  COLUMBIA  COLLEGE  IN 
THE  CITY  OF  NEW  YORK,  Plaintiffs  and 
Appellants,  v,  ANNA  M.  LYNCH,  et  al.,  De- 
fendants AND  Respondents. 

COVENANTS  IN  REGARD  TO  THE  USE  OF  REAL  ESTATE 
RUNNING  WITH  THE  LAND. 

PaBTIES  thereto — THEIR  POWER  TO  BIND  SUBSEQUElTr  OWKEB8, 
WHO  TOOK  TITLE  BUBJECT  TO  IT. — RESTRAINT  OF  TRADE,  BY 
8UCH   COVENANTS,  CONSIDERED. 

A  owning  lands  contipfuous  to  B,  entered  into  a  written  and 
sealed  agreement  with  B,  in  which  each  party  coyenanted 
that  thereafter  no  buildings  but  a  certain  class  and  kind 
of  dwelling-houses  should  be  erected  on  their  respective 
lands  described  in  said  agreement,  and  neither  tfaey  nor 
their  heirs  and  assigns,  nor  their  tenants,  or  sub-tenanta, 
should  permit,  grant,  erect,  make,  establish,  or  carry  on  in 
any  manner,  on  any  part  of  said  lands,  any  stable,  school- 
house,  engine-house,  tenement-house,  or  any  kind  of 
manufactory,  trade  or  business  whatsoever,  or  erect  or 
build,  or  commence  to  erect  or  build,  any  building  or 
edifice,  with  intent  to  use  the  same  or  any  part  thereof 
for  any  of  such  purposes,  and  that  their  covenants  should 
bind  their  assignees  and  tenants,  and  the  said  lands  should 
be  forever  subject  thereto,  and  should  run  with  the  land, 
&c.,  &c. 

After  the  death  of  A,  his  executor  sold  and  conveyed  the 
premises  that  belonged  to  A,  and  by  several  conveyances 
in  regular  succession,  a  portion  of  the  same  reached  C,  as 
owner,  each  of  said  conveyances  being  made  subject  to 
the  original  agreement  between  A  and  B. 

C  erected  a  building  of  a  different  style  and  character  from 
the  kind  provided  for  in  said  agreement,  a  portion  of 
which  had  an  entrance  and  offices  for  business  on  another 
street  than  that  contemplated  by  and  covenanted  in  said 
agreement,  and  C's  tcnaht  occupied  a  portion  of  this  building 
as  a  dwelling  for  himself  and  family,  and  another  portion 
for  an  office  in  the  real  estate  business,  and  his  sub-tenants 
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occupied  other  portions  for  other  business,  all  of  which 
was  a  violation  and  breach  of  the  covenants  of  said  agree- 
ment. 

It  appeared  that  this  portion  of  the  street  (Sixth  avenue)  was 
wholly  occupied,  at  the  time  of  the  commencement  of  the 
action,  as  a  business  street,  while  at  the  time  of  said  agree- 
ment these  premises  were  vacant  lots.  B  brings  an  action 
to  restrain  C,  and  tenants,  from  carrying  on  business  on 
their  premises,  because  of  the  covenants  in  said  agree- 
ment. 

JHMy  That  these  covenants  were  binding  upon  C,  but  it  ap- 
pearing that  A  had  not  suffered  any  damage,  and  also  that 
since  the  covenants  had  been  made,  there  had  been  a  change 
of  the  circumstances,  condition,  and  business  in  this  part 
of  the  city,  and  that  the  enforcement  of  the  covenant 
against  carrying  on  any  business  on  the  premises,  would 
conflict  with  the  public  welfare  and  interests:  a  court  of 
equity  should  not  interfere.  It  is  a  well-established  rule, 
that  equity  will  not  interpose  between  parties  when  a 
change  of  circumfttauces  (in  regard  to  the  original  statuB 
of  the  parties  who  made  the  covenant  and  the  subject- 
matter  thereof)  renders  it  inequitable  to  do  so. 

Besides,  the  plaintiff  should  have  interfered  at  the  lime  the 
building  was  being  erected,  and  not  wait  until  the  de- 
fendant had  expended  her  money.  ''Every  relaxation 
which  the  plaintiff  has  permitted,  in  allowing  the  house 
to  be  built  in  violation  of  the  covenant,  amounts  pro  tanto 
to  a  dispensation  of  the  obligation,  &c. "  (Roper  v.  Wil- 
liams, 1  Turner  Ss  Bunsel,  22). 

A  court  of  equity  can  not  disregard,  but  must  take  notice  of, 
the  changes  that  have  taken  place  in  certain  portions  of 
New  York  during  the  past  fil'teen  yeara,  in  regard  to  trade 
and  business;  and  all  contracts  which  may  obstruct  the 
progress  of  the  city,  in  trade,  commerce,  and  population, 
should  be  strictly  interpreted,  and  the  equitable  rights 
and  interests  of  the  individual  must  yield  to  the  greater 
equities  or  interests  of  the  masses,  or  the  public. 

Before  Sedgwick  and  Speir,  JJ. 

'  Decided  May  8,  1875. 

This  is  an  appeal  from  a  judgment  of  the  special 
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tt^rm  dismissing  the  complaiut.     The  cause  was   tried 
without  a  jury. 

The  action  was  brought  to  restrain  the  carrying  on 
of  business,  in  the  premises  on  the  noith-east  corner  of 
Fiftieth  street  and  Sixth  avenue,  in  thecity  of  New  York, 
of  which  the  defendant  Lynch  was  owner,  and  the 
other  defendants  tenants,  upon  the  ground  that  the 
premises  were  subject  to  a  covenant  reserving  the  pro- 
perty exclusively  for  dwelling  houses. 

The  westerly  portion  of  the  block  in  question,  prior 
to  1859,  belonged  to  Joseph  D.  Beers,  from  whom  de- 
fendant Lynch  acquired  title,  and  the  portion  adjoin- 
ing on  the  east  belonged  to  the  plaintiffs. 

On  July  25,  1859,  an  agreement  was  executed  by  the 
parties,  whereby  the  said  Beers,  in  (consideration  of  cer- 
tain covenants  therein  contained  on  the  part  of  the 
plaintilts,  did  for  himself,  his  heirs,  and  assigns,  in  re- 
spect to  tlie  lands  which  he  then  owned,  covenant  and 
agree  to  and  with  the  plaintiffs,  their  successors  and 
assigns,  that  his  lands  above  mentioned,  and  every  part 
thereof,  should  be  subject  to  the  following,  covenants 
among  others,  namely :  that  the  said  Beers,  his  heirs  or 
assigns,  his  or  their  tenants,  and  others  occupying  his 
lands,  above  descibed,  or  any  part  thereof,  should  not 
permit,  grant,  erect,  establish,  or  carry  on  in  any  man- 
ner, on  any  part  of  said  lands,  any  stables,  school-house, 
engine-house,  or  manufactory,  or  business  whatsoever  i 
or  erect  or  build,  or  commence  to  erect  or  build,  any 
building  or  edifice,  with  intent  to  use  the  same,  or  any 
part  thereof,  for  any  of  the  purposes  aforesaid. 

And  it  was  mutually  covenanted  and  agreed  between 
the  parties,  that  the  grants,  covenants,  and  agreements 
therein  contained,  should  not  only  be  binding  upon  the 
parties,  their  heirs,  and  successors,  but  that  tfje  same 
should  run  with  the  land,  and  be  binding  upon  all 
persons,  who  might  thereby  become  interested  in  the 
Jands,  or  any  part  or  parts  thereof,  as  owners,  tenants,. 
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or  occupants,  or  otherwise  claiming  under,  or  through 
the  said  Beers,  or  as  lessees  of  the  plaintiffs,  or  as 
assignees,  undertenants,  occupants,  or  otherwise,  under 
such  lessees,  and  might  be  enforced  by  or  against  any 
of  such  persons  as  occasion  might  require. 

The  agreement  w^as  duly  recorded,  and  the  defend- 
ant Lynch  took  her  lot  expressly  subject  to  the  condi- 
tions and  restrictions  of  the  agreement  of  Beers  and 
the  plaintiffs. 

Before  the  action  was  commenced,  the  defendant 
Lynch  erected  a  four-story  dwelling  house  upon  that 
part  of  the  premises  conveyed  to  her,  between  Sixth 
avenue  and  a  line  distant  twenty -two  feet  easterly 
therefrom,  and  running  to  the  center  of  the  block  be- 
tween Fiftieth  and  Fifty-first  streets,  of  the  full  width 
thereof,  fronting  on,  and  entered  by  a  high  stoop  from 
Fiftieth  street,  and  in  width,  on  Sixth  avenue,  sixty- 
four  feet.  On  the  basement  story  in  front,  by  the  side 
of  the  stoop,  and  on. the  side  opening  on  Sixth  avenue, 
were  two  French  windows,  and  one  on  Fiftieth  street, 
which  were  used  as  entrance  doors  to  the  basement  and 
oflBce. 

The  defendant  Lynch  was  seized  and  possessed  by 
herself,  or  her  tenants,  of  that  part  of  the  premises  im- 
proved by  her,  and  the  defendants  Yates  and  Blaisdell 
are  in  the  possession  as  her  tenants. 

The  complaint  alleges  that  the  defendant  Lynch  has 
not  complied  with  the  covenants  and  restrictions  con- 
tained in  the  agreement,  but  has  violated  the  same,  by 
erecting  or  building  on  the  premises  a  certain  building, 
with  the  intent  that  certain  apartments  on  the  ground 
floor  should  be  used  as  shops  or  offices  for  the  transac- 
tion of  trade  or  business,  and  has  permitted,  and  con- 
^Ihm^to  permit,  the  violation  of  the  covenants  by  the 
defendants  Yates  and  Blaisdell. 

That  Yates  has  violated  the  said  agreement,  by 
carrying  on,  and  continuing  to  carry  on,  the  trade  or 
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business  of  a  real  estate  and  insurance  agent,  or  broker, 
in  part  of  the  building  erected  as  aforesaid. 

That  the  said  William  A.  and  Harrison  A.  Blaisdell 
have  also  violated  the  said  agreement,  by  carrying  on, 
and  continuing  to  carry  on,  the  trade  or  business  of 
house,  sign,  and  fresco  painters,  in  part  of  the  build- 
ing. 

O.  D.  L.  Harrison,  attorney  for  appellants ;  8.  P. 
Nashy  of  counsel. 

Townsend  &  Mohan,  attorneys  for  respondents  ;  E. 
L.  FancJier,  of  counsel. 

Br  THE  Court. —Speib,  J.— The  claim  of  the  plain- 
tiffs to  equitable  relief  rests  on  the  validity  of  the 
agreement  entered  into  between  the  plaintiffs  and 
Joseph  D.  Beers,  relating  to  the  manner  of  improving, 
for  future  use,  the  lots  of  land  of  which  they  were  the 
adjoining  owners.  At  the  time  of  making  the  agree- 
ment, each  party  thereto  owned  the  premises  in  fee, 
stated  to  be  owned  by  them  respectively  ;  and  neither 
party  derived  title  by  or  through  the  other  party.  All 
the  conveyances  which  carried  the  title  from  Beers  to 
the  defendant  Lynch,  were  made  subject  to  this  agree- 
ment ;  and  by  each  of  the  deeds  it  was  expressly  de- 
clared that  the  property  was  thereby  conveyed  subject 
to  the  covenants,  conditions,  and  restrictions  contained 
in  the  agreement. 

The  title  to  one  of  these  lots  next  adjoining  the 
Sixth  avenue,  and  fronting  on  Fiftieth  street,  being  the 
corner  lot,  passed  by  mesne  conveyances  to  the  defend- 
ant Lynch,  and  became  vested  in  her.  The  plaintiffs 
at  the  time  the  agreement  was  made,  were  and  still  con- 
tinue to  be  the  owners  in  fee,  of  the  several  lots  de- 
scribed therein,  as  belonging  to  and  held  by  them. 

There  can  be  no  doubt  that  the  agreement,  between 
Beers  the  grantor,  and  the  plaintiffs,  was  upon  a  suf- 
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ficient  legal  consideration  and  was  valid  in  law.  The 
intention  of  the  parties  in  executing  it  is  raanifest.  It 
was  to  prevent  such  a  use  of  the  premises  by  the  own- 
ers, and  those  claiming  under  them,  as  might  diminish 
their  value  or  impair  their  eligibility  as  sites  for  private 
iwellings.  Oan  there  be  any  question  that  the  courts 
^ould  have  enforced  this  agreement  against  Beers,  had 
he  committed  a  breach  of  his  covenants  by  wholly  dis- 
regarding its  conditions  and  restrictions?  He  could 
not  successfully  set  up  that  the  obligation  of  the  par- 
ties, in  respect  to  mutuality,  was  not  exactly  equal,  and 
that  therefore  he  was  not  bound. 

The  agreement  provides  that  its  stipulation  **  shall 
not  only  be  binding  upon  the  parties  hereto,  their 
heirs  and  successors,  but  that  the  same  shall  run  with 
the  land^  and  be  binding  upon  all  persons  who  may 
hereafter  become  interested  in  the  lands  herein  de- 
scribed, or  any  part  or  parts  thereof,  as  owners,  tenants, 
occupants,  or  otherwise,  claiming  under  or  through  the 
said  party  of  the  second  part." 

The  defendant  Lynch  took  her  title  expressly  sub- 
ject to  the  "  conditions  and  restrictions"  in  this  agree- 
ment of  Beers  and  the  plaintiffs.  It  is  quite  likely  had 
the  contract  been  improperly  obtained,  the  adequacy 
of  the  consideration  would  become  important  if  either 
party  had  asked  to  have  it  rescinded.  The  parties 
who  executed  the  indenture  are  bound  by  it,  and  I  see 
no  reason  why  such  an  agreement  could  not  be  bind- 
ing in  equity  on  the  parties  coming  in  as  devisees  or 
assignees  with  notice.  It  is  mutual,  for  each  proprietor 
was  manifestly  interested  in  securing  the  permanent 
value  of  his  property,  and  in  preserving  tbe  general  re- 
spectability of  the  street,  and  the  uniformity  of  the 
plan.  The  court  can  not  enter  into  the  question 
whether  the  consideration  was  equal  in  value  to  the 
restraint  agreed  upon  by  the  parties.  There  are  too 
many  ^drcumsta.nces  entering  into  such  a  calculation 
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whi<!h  can  not  l^e  accurately  ascertained,  and  which  the 
parties  are  ])resamed  to  have  fixed  and  settled  (Hitch- 
cock P.  Cooke,  6  Ad.  rf-  JEl  438). 

The  question,  to  what  extent  and  in  what  cases  are 
such  stipulations  binding  on  those  who  take  the  estate 
directly  or  by  derivative  title,  is  discussed  in  Whitney 
V.    Union    Railway    Company    (11    Orat/,  359).      The 
learned  Judge  says.  *'  the  better  opinion  seems  to  be 
that  such  agreements  are  valid,  and  capable  of   being 
enforced  in  equity,  against  all  those  who  take  the  estate 
with  notice  of  them,  though  they  may  not  be,  strictly 
speaking,  real  covenants,   so  as  to  run  with  the  land, 
or  of  a  nature  to  create  a  technical  qualification  of  the 
title  conveyed  by  deed."     It  is  not  material  that  such 
stipulations  should  be  binding  at  law,  or  that  any  pri- 
vity of  estate  should  exist  between  the  parties,  in  order 
to  render  them   obligating,   and  to  warrant  equitabJ^^ 
relief  in  case  of  their  infraction   (Western  v.  McDer- 
raot,   1   Vol.  Law.  Hep.   Eq.  cases  4»9  ;  Whitman    z?. 
Gibson,  9  iShn.   196  ;  Parker  n.   Nightengale,  6  Allen 
341). 

Where  tlie  purchaser  of  the  fee  simple  entered  into 
restrictive  covenants  as  to  the  user  of  lands,  and  after- 
wards granted  a  lease  which  did  not  contain  any  simi- 
lar prohibitions,  the  lessee,  though  he  had  no  actual 
notice  of  the  covenants,  was  restrained,  at  the  suit  of  the 
original  vendor,  from  committing  a  breach  (Fielder  z. 
Slater,  L.  H.  1  Eq.  523). 

The  point  is  (the  covenant  before  us  being  clearly 
of  the  nature  that  it  might  run  with  the  land),  whether 
the  fact  that  it  was  made  by  Beers  with  a  third  person, 
the  plaintiffs,  prevents  its  attaching  upon  his  own 
land  against  his  grantees.  The  common  law  permits 
the  transfer  of  covenants  not  by  direct  opt-ration  of  an 
assignment,  provided  they  are  in  their  nature  capable 
of  running  with  the  land.  "  The  capacity  of  running 
with  the  land  only  exists  when  the  covenant  is  about 
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or  affecting  the  land,  although  not  directly  to  be  p(»r- 
formed  upon  it,  if  it  tends  to  increase  or  diminish  its 
value  in  the  hands  of  the  owner"  (1  Smith's  leading 
cases,  225). 

The  courts  in  these  cases  clearly  recognize  the  dis- 
tinction between  actions  at  law  and  in  equit3\  In 
Hurd  V.  Curtis  (19  PicJcering)  the  covenant  seems  to 
have  been  treated  as  a  purely  personal  one  ;  and 
though  it  holds  that  an  action  at  law  will  not  lie  as  be- 
tween subsequent  owners  of  the  land,  the  same  court 
in  Massachusetts  has  enforced  similar  covenants  in 
equity  (11  Oray^  369  and  6  Allen^  843,  supra).  In  the 
late  case  of  Cole  v.  Hughes  (54  N.  Y.  444)  the  action 
was  to  recover  the  value  of  a  party  w^all  built  by  one 
Dean,  one  half  upon  his  lot  and  the  other  on  that  of 
one  Voorhis.  The  latter  had  agreed  that  when  he  used 
the  wall  he  would  pay  one  half  its  costs  ;  his  successor 
used  the  wall,  and  the  question  was,  whether  he  was 
liable,  and  it  was  held  that  he  was  not ;  that  the  cove- 
nant was  a  personal  one,  and  did  not  run  with  the  land. 
The  learned  judge  says  even  if  the  defendant  had  pur- 
chased with  constructive  notice  of  the  covenant,  he  did 
not  become  liable  in  an  action  at  law  upon  the  cove- 
nant. He  cites  the  case  of  Keppell  v.  Bailey  (2  Myh. 
&  K.  517).  Lord  CoUenham  observes  in  Tulk  r. 
Moxhay  (2  Phil.  Rep.  774,  11  Beat.  571) :  ''  If  Keppell 
0.  Bailey  meant  to  lay  down  that  the  court  would  not 
enforce  an  equity  attached  to  land  by  the  owner,  unless 
under  such  circumstances  as  would  maintain  an  action 
at  law,  he  (the  chancellor)  could  only  say  he  could  not 
coincide  with  it."  And  in  Dart  on  Vendors  and  Par- 
chasers^  705,  it  is  said,  ''  nor  will  equity  refuse  to  inter- 
fere, even  though  the  covenant  may  be  invalid  at  law 
as  creating  a  perpetuity,  or  as  being  in  unreasonable 
restraint  of  trade." 

It  would  seem,  therefore,  upon  authority,  that  in 
equity  the  question  whether  covenants  run  with  land, 
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or  whether  there  be  privity  of  estate,  is  of  no  import* 
ance.  Nor  can  I  see  any  reason  why  there  should  be. 
The  doctrine  rests  upon  the  principle,  that  as  in  equity 
that  which  is  agreed  to  be  done  shall  be  considered  as 
pj^rform.^d,  a  purchaser  of  land,  with  notice  of  a  right 
of  interest  in  it  subsisting  in  another,  is  liable,  to  the 
same  extent  and  in  the  same  manner,  as  the  person 
from  whom  he  made  the  purchase,  and  is  bound  to  do 
that  which  his  vendor  had  agreed  to  perform. 

The  important  question  is,  therefore,  did  the  defend- 
ant Lynch  buy  her  lot  subject  to  the  covenants  and  re- 
strictions in  the  agreement,  in  such  a  sense  that  her 
performance  of  them  constituted  an  element  of  the  con- 
sideration between  her  and  her  vendor.  In  the  case  of 
De  Mattos  v.  Gibson  (4  De  G.  &  J.  276),  the  principle 
is  clearly  stated :  "  Reason  and  justice  seem  to  prescribe 
that,  at  least  as  a  general  rule,  where  a  man  by  gift  or 
purchase  acquires  property  from  another,  with  knowl- 
edge of  a  previous  contract,  lawfully,  and  for  valuable 
consideration  made  by  him  with  a  third  person,  to  use 
and  employ  the  property  for  a  particular  purpose,  in  a 
special  manner,  the  acquirer  shall  not,  to  the  material 
Jaraage  of  the  third  person,  in  opposition  to  the  con- 
tract, and  inconsistently  with  it,  use  and  employ  the 
property  in  a  manner  not  allowable  to  the  giver  or 
seller  (Tulk  v.  Moxhay,  Wilson  v.  Hunt,  supra). 

Whether  the  mode  of  use  is  impressed  upon  the 
property  by  the  plan  of  one  owner,  from  whom  all  later 
grantees  derive  title,  or  by  mutual  covenants  of  two  or 
more  adjacent  owners,  the  equitable  obligation  to  per- 
form the  covenants  must  be  tlie  same  in  principle. 
The  plaintiffs  and  Beers  being  adjoining  owners  of  the 
several  lots,  entered  into  a  mutual  agreement,  among 
other  restrictions,  to  build  dwelling-houses  fronting  on 
a  certain  street  creating  an  easement,  or  open  court 
yard  by  setting  their  bouses  back  from  the  street  line, 
being  for  their  mutual  benefit  to  secure  them  permanent 
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value,  their  subsequent  purchasers  should  be  bound  in 
equity  to  maintain  the  plan,  whether  at  law  one  could 
be  sued  by  another  for  damages  or  not. 

There  are  covenants  sometimes  ent**red  into  by  own- 
ers of  land  with  the  purchasers  of  other  adjoining  land, 
that  the  former  shall  not  be  built  upon  or  planted,  so 
.  as  to  impose  other  restrictions  upon  the  mode  of  enjoy- 
ment of  land  in  favor  of  persons  taking  no  property  in 
such  land.  Such  a  contract  binds  the  land  in  view  of 
a  court  of  equity,  where  the  court  can  properly  inter- 
fere, as  in  case  a  person  buys  with  notice  of  the  cove- 
nant, although  it  may  not  run  with  the  land,  a  speciflo 
performance  of  it  will  be  enforced  ;  or,  what  amounts 
to  the  same  thing,  the  owner  of  the  land  will  be  en- 
joined from  committing  a  breach  of  the  covenant;  and 
'  it  is  not  open  to  the  objection  of  creating  a  perpetuity 
(Waterman  v.  Gibson,  9  Sim.  196 ;  Man  v.  Stephens, 
16  Sim.  377 ;  Sugden  on  Vendors,  2c6,  ed.  1873). 

The  more  important  question,  and  one  on  which  the 
plaintiffs'  right  to  the  relief  asked  for  depends,  relates 
to  the  extent  of  the  covenant  against  carrying  on  any 
trade  or  business  whatever,  and  whether  the  defendants 
are  guilty  of  such  a  breach  as  would  entitle  the  plain- 
tiflfs  to  damages. 

By  the  record  it  appears  that  the  tenant  Yates  lived 
in  the  basement  of  the  dwelling-house  with  his  family, 
having  in  one  room  thereof  a  real-estate  oflBce,  and 
using  it  for  that  business,  with  a  business  sign  ;  and 
that  the  other  tenants  occupied  a  room  in  said  office 
for  receiving  orders  for  painting  to  be  done  by  them, 
also  with  a  business  sign  ;  and  that  no  other  trade  or 
business  was  carried  on  in  the  building.  That  the 
entrance  to  this  office  was  on  Sixth  avenue.  Fifteen 
years  ago,  when  the  parties  entered  into  the  arrange- 
ment for  providing  for  the  future  use  and  enjoyment  of 
their  several  parcels  of  land,  the  improvements  of  the 
city  by  the  erection  of  buildings  had  not  extended  as 
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far  in  a  northerly  direction  as  Fiftieth  street.  This 
property  and  the  surrounding  ueighborhood  were 
known  as,  and  called  vacant  lots.  As  the  improve- 
ments in  the  city  advanced  on  the  cross-streets,  they 
consisted  chiefly,  if  not  almost  entirely,  of  dwelling- 
houses,  and  were  held  to  be  more  valuable  than  build- 
ings adapt**d  to  business  purposes.  The  different 
trades  and  business  of  all  kinds  were  confined  to  the 
more  settled  and  populous  parts  of  the  city.  The  re- 
sult was  that  real  estate  in  the  upper  part  of  the  city, 
improved  by  buildings  adapted  to  business  purposes, 
was  less  valuable  than  when  improved  by  the  erection 
of  dwelling  houses. 

The  rapid  growth  of  the  city,  the  improvement  of 
its  wide  avenues  by  the  comparatively  easy  mode  of 
travel  by  the  city  railway,  has  wrought  a  great  change 
not  only  in  business  locations,  but  in  values.  The 
Sixth  avenue,  among  other  great  thoroughfares,  has 
rapidly  extended  its  trade  and  business  quite  beyond 
Fiftieth  street,  and  is  now  well  known  as  a  business 
street.  Not  one  of  the  plaintiffs'  lots  lie  upon  this  ave- 
nue. The  defendant  Lynch  has  built  her  dwelling- 
house  in  full  compliance  with  the  restrictions  imposed, 
by  fronting  on  the  cross-street,  with  the  open  court, 
thereby  admitting  more  light  and  air,  and  adding  to  the 
attractive  character  of  the  street.  It  seems  to  me  the 
aim  and  intent  of  the  parties  was  to  preserve  these  two 
cross-streets  exclusively  for  residences.  The  whole 
force  of  the  agreement  is  significant  of  that  purpose. 
These  streets  were  to  be  built  upon  with  dwellings,  at 
least  three  stories  high,  the  material  to  be  of  brick, 
brown  stone,  or  marble.  After  the  house  is  finished 
and  occupied,  the  complaint  is  made  that  it  has  been 
done  with  the  intent  to  use  apartments  on  the  ground 
floor  as  shops  or  oflSces  for  business  purposes.  It  must 
be  assumed,  in  other  respects  at  least,  the  covenants 
have  bei  n  kept. 
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If  the  building  had  not  been  put  up  as  required,  it 
was  the  duty  of  the  plaintiff  to  interfere  at  the  time, 
and  not  wait  until  the  defendant  had  expended  her 
money.  Lord  ELDONsays:  '*  Every  relaxation  which 
the  plaintiffs  have  permitted,  in  allowing  the  hoaae  to 
be  built  in  violation  of  the  covenant,  amounts,  pro 
fantOj  to  a  dispensation  of  the  obligation  intended  to 
be  contracted  by  it"  (Roper  t>.  Williams,  1  Turner 
<fe  Bussel  R.  22). 

Even  if  it  be  maintained  that  the  covenants  apply  to 
an  exclasion  of  business  on  the  avenue,  or  in  any  way 
regulate  the  style  of  the  building  on  the  avenue, 
otherwise  than  it  should  be  a  dwelling-house  and  front- 
ing on  the  street,  it  is  not  plain  that  they  have  been 
broken.  Offices  occupied  in  the  same  way,  in  the  base- 
ments of  the  street  dwellings,  as  these  are  on  the  ave 
nue,  could  not,  I  think,  be  said  to  be  injarious  or  offen- 
sive to  the  neighborhood.  They  certainly  are  not,  on  a 
business  street. 

Whether  this  particular  covenant  be  too  broad  to  be 
upheld  in  a  court  of  equity,  it  is  enough  to  say  that, 
such  as  it  is,  the  breach  is  not  sufficient,  as  appears 
from  the  case,  to  entitle  the  plaintiff  to  recover  in 
an  action  at  law,  if  one  could  be  maintained. 

It  seems  impossible  to  disregard  the  very  different 
state  of  affairs  which  has  taken  place  in  the  business 
relations  in  certain  portions  of  the  city  of  New  York 
during  fifteen  years.  Contrdcts  which  may  obstruct 
its  progress  in  trade,  commerce,  and  population,  should 
be  strictly  inttTpreted.  It  is  the  duty  of  the  court  to 
take  notice  of  these  changes.  I  am  of  the  opinion  that 
the  plaintiffs  should  not  prevail,  for  two  reasons : 
First  Equity  will  not  interfere  if  the  plaintiffs  have 
sufferi»d  no  damage ;  and,  secondly^  it  will  not  inter- 
pose when  change  of  circumstances  would  render  it 
inequitable  to  do  so. 
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The  jadgment  must  be  affirmed,  with  costs. 
SsDawiOK,  J.,  concurred. 


AAEON  S.   WILSON,  Plaintiff,  v.  ADOLPH  L 
KING,  Defendant. 

MALICIOUS  PROSECUTION,  AND  FALSE  IMPRISONMENT. 

MaJLICB  Ain>  WANT  OF  FBOBABLB  CAUSB  MUST  BB    FBOYBD   TO    SUS- 
TAIN ACTION  FOB. 

It  is  well  settled,  that  if  malice  had  been  expressly  proven,  that 
the  action  could  not  be  maintained  unless  the  plaintiff  also  es- 
tablished that  there  was  no  probnhle  eavse  for  the  arreat.  If 
it  appears  that  the  plaintiff  was  wholly  innocent  of  the  charge 
preferred,  yet  his  action  will  be  defeated,  if  defendant  proves 
that  he  had  reasonable  grounds  to  believe  that  plaintiff  was 
guilty  at  the  time  defendant  made  his  complaint,  and  caused 
plaintiff^s  arrest  (Seibert  v.  Price,  5  Watts  &  f^rg,  438; 
Munns  d.  Nemours,  8  TTaiA.  C,  C.  87 ;  Foshay  «.  Ferguson^ 
2i>«/iw>,  617). 

On  the  review  of  the  facts  in  the  case  at  bar,  the  court  held  that 
probable  cause  for  the  defendant's  action  was  fully  established, 
and  justified  the  dismissal  of  the  complaint. 

The  fact  that  the  ofBcer  arrested  plaintiff  without  a  warrant, 
was  no  ground  for  sustaining  the  action.     Although  no  felony 
had  in  fact  been  committed,  the  officer  had  reasonable  grounds 
to  believe  that  one  had  been  committed,  and  acted  in  good 
faith  and  without  evil  design,  and  was,  therefore,  authorized 
to  make  the  arrest  without  a  warrant.     The  question   of 
malice  and  probable  cause,  is  one  of  law  for  the  decision  of 
the  court,  and  not  one  of  fact  for  the  jury  (Bums  «.  Erben, 
40  if.  T.  463 ;  Masten  v.  Deyo,  2  Wend.  426). 

Before  Sedowick  and  Speir,  JJ. 

Decided  May  8,  1875. 
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This  cause  comes  before  the  court  on  exceptions 
ordered  to  be  heard  at  general  term  in  the  first  instance. 
It  is  an  action  to  recover  damages  for  an  allefi:ed  ma- 
licious prosecution  and  false  imprisonment. 

The  leading  features  of  the  case,  as  appears  from  the 
facts  proven  at  the  trials  were  as  follows  : 

The  defendant  was  doing  business  as  a  warehouse- 
man at  No.  400  Washington  street,  in  this  city.  Merrill 
&  Tannerhill  were  the  owners  of  a  quantity  of  cotton 
in  this  store.  They  gave  an  order  on  the  defendant 
for  forty-five  thousand  pounds  which  they  had  sold  to 
one  Menelas.  The  plaintiflF,  as  foreman  of  one  Yetter, 
a  carman,  attended  to  receive  the  cotton.  It  was  taken 
out  of  the  warehouse  and  put  upon  the  scales,  and 
sampled,  and  the  quantity  called  for  was  answered  by 
one  hundred  and  two  bales,  which  were  accepted  by 
the  purchaser's  clerk,  marked  by  him,  and  turned 
over  to  the  plaintiff  to  cart  away. 

Upon  weighing  the  cotton,  ten  or  eleven  bales  had 
been  rejected  by  the  jiurchaser's  clerk  as  not  coming 
up  to  the  standard.  The  bales  that  were  accepted  and 
marked  were  carted  away,  and  subsequently  two  of 
the  rejected  bales  were  missed,  and  defendant,  in  look- 
ing for  them,  found  them  at  Dillon's  Cotton  Press, 
where  plaintiff  had  brought  them.  Defendant  applied 
to  a  police  officer,  but  made  no  complaint  until  the 
police  officer  instructed  him  to  do  so.  The  plaintiff 
was  then  brought  before  the  officer,  and  upon  hearing 
both  Fides  of  the  story,  the  plaintiff  admitted  that  he 
had  taken  the  cotton,  but  excused  himself  by  claiming 
that  without  those  two  bales,  his  quota  of  one  hundred  . 
and  two  bales  v\^as  short. 

The  plaintiff  had  acted  as  foreman  in  carting  cotton 

for  parties  as  owners,  from  defendant's  warehouse,  but 

it  does  not  appear  that  the  parties  otherwise  had  any 

business  relations  with   each  other.     The  defendant 
vn. — ^20 
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having  lost  his  property,  was  in  search  of  it,  and  acted 
under  the  advice  of  the  police  officer. 

Ahhett  <fc  Fuller^  attorneys  and  counsel  for  plain- 
tiff. 

Nash  dh  Bolty  attorneys  for  defendant ;  8.  F.  Nash 
of  counsel. 

By  thb  Court. — Spbib,  J.— In  order  to  sustain 
this  action,  it  was  necessary  that  the  plaintiff  must 
prove  both  malice  and  probable  cause.  I  can  see  no 
proof  of  malice  in  the  case.  The  defendant  had  lost 
his  property,  and  all  the  evidence  shows,  that  upon 
discovering  his  los«,  he  took  such  steps  as  any  person 
would  be  expected  to  do  to  recover  it.  He  discovf*red 
the  two  bales  he  had  lost  in  Burling  slip  at  Dillon's 
Cotton  Press,  with  his  maits  upon  them,  identifying 
them  as  belonging  to  him.  He  first  applied  to  tl:e 
officer  to  ascertain  if  he  could  stop  the  cotton.  H^^  is 
told  that  he  could  not,  unless  there  was  a  complaint 
made.  This  answer  was  according  to  the  fact.  The 
plaintiff  showed  that  when  cotton  was  once  delivered 
at  the  cotton  press  by  the  carman,  he,  and  no  one  else, 
had  any  further  control  over  it.  It  goes  in  the  course 
of  business  directly  to  the  ship  after  it  is  pressed,  and 
is  considered  as  shipped  when  left  at  the  press.  ■  It  is 
a  fair  inference,  that  if  the  defendant  could  have 
stopped  the  cotton  at  this  stage  of  the  proceedings,  he 
would  have  done  so,  and  there  would  have  been  no 
necessity  in  making  a  complaint  in  order  to  regain  it. 
Having  applied  to  the  captain  of  police  to  aid  him  in 
securing  his  cotton,  he  relied  upon  his  judgment,  and 
the  next  step  to  be  taken  was,  who  and  where  was  the 
party  who  had  taken  it  1  In  order  to  make  the  com- 
plaint, this  was  the  only  course  left  to  be  adopted. 

The  two  bales  had  the  defendant's    marks  upon 
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them,  which  showed  that  they  belonged  to  him  ;  and 
whoever  had  taken  them,  must  be  some  person  who 
had  carted  the  cotton.  The  plaintiflE  was  the  foreman 
of  the  caiman  and  had  receipted  for  it,  and  must  be 
the  responsible  person  if  any  one  was.  After  the 
officer  had  heard  the  statements  of  both  sides,  the  de- 
fendant makes  the  complaint,  and  the  plaintiff  is 
arrested.  Now,  in  all  this  there  is  an  entire  failure  of 
proof  of  malice.  But  it  is  well  settled,  that  if  malice  had 
be::n  expressly  proven,  the  action  conld  not  be  main- 
tained without  showing  the  absence  of  probable  cause. 
Had  the  plaintiff  been  wholly  innocent  of  the  crime 
charged  against  him,  it  is  enough  for  the  defendant  to 
show  that  he  had  reasonable  gronnds  for  believing  him 
guilty  at  the  time  he  made  his  complaint  (Seibert  v. 
Price,  5  Watts  and  Serg.  438 ;  Munns  v.  Nemours,  3 
WasJi.  C.  C.  37 ;  Foshay  v.  Ferguson,  2  Denid  617). 

There  was  abundant  evidence  for  probable  canse 
for  tlie  defendant's  action  to  justify  the  dismissal  of  the 
complaint.  The  officer  into  whose  hands  the  case  had 
fallen,  acted,  I  think,  with  wise  discretion  and  judgment. 
Upon  hearing  both  sides  of  the  matter,  he  heard  the 
admission  of  the  plaintiff  that  he  had  taken  the  prop- 
erty, and  the  only  excuse  he  had  to  give.  He  heard 
the  defendant's  statement,  that  it  had  been  taken  by 
the  carman  from  his  place  withont  authority  ;  and  the 
defendant's  identification  of  it.  It  is  enough  to  say, 
withont  going  into  a  particular  examination  of  the  evi- 
dence here,  that  the  defendant  had  strong  grounds  for 
believing  that  the  plaintiff  had  committed  the  offense. 
The  case,  therefore,  comes  within  the  definition  of 
''  probable  cause.'*  He  had  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief  that 
the  person  accused  is  guilty  of  the  offense  charged. 

The  point  is  made  by  the  plaintiff's  counsel,  that 
there  was  a  want  of  probable  cause  in  following  up  the 
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prosecution  of  the  plaintiff  after  his  arrest.  This  objec- 
tion is  substantially  answered  in  the  preceding  review 
of  the  facts,  up  to  the  time  of  the  imprisonment.  Noth- 
ing had  taken  place  after  the  plaintiff's  arrest  and 
imprisonment  which  could  well  remove  the  defendant's 
belief  in  his  guilt.  No  sufficient  explanation  of  the  cir- 
cumstances were  made  which  was  calculated  to  remove 
the  "probable  cause.''  So  far  as  it  appears,  no  single 
fact  had  come  to  the  knowledge  of  the  officer  or  de- 
fendant, which  tended  to  create  a  different  opinion. 
Besides,  the  proceedings  had  acquired  too  much  impor- 
tance, to  be  governed  or  controlled  by  individual  inter- 
est. A  proper  regard  to  the  cause  of  public  justice  re- 
quired, that  the  case  should  not  be  longer  subject  to 
the  private  action  of  the  plaintiff. 

There  is  no  ground  for  sustaining  the  action  because 
the  officer  arrested  the  plaintiff  without  a  warrant. 
Although  no  felony  has  in  fact  been  committed,  if  the 
officer  had  reasonable  grounds  to  suspect  that  one  has 
been  committed,  and  acts  in  good  faith,  without  evil 
design,  he  can  make  the  arrest  without  warrant.  The 
property  was  found  in  the  possession  of  the  plaintiff, 
who  admitted  taking  it,  without  showing  any  right  to 
do  so.  The  court  upon  all  the  evidence  in  the  case  had 
the  clear  right,  I  think,  to  treat  the  question  of  malice 
and  probable  cause  as  one  of  law  and  not  for  the  jury 
(Burns  v.  Erben,  40  iT.  Y.  463 ;  Hasten  v.  Deyo,  2 
Wend.  426). 

The  defendant  is  entitled  to  judgment  upon  the 
exceptions. 


Sedgwiok,  J.,  concurred. 


SMITH  t.  FROST.  S89 


Statemeit  of  the  Case. 


WILLIAM    SMITH,    Plaintiff,  v.    CHARLES    L- 

FROST,  Defendant. 

RULINGS  OF  THE  COURT  ON  THE  TRIAL. 

TbSTIHONT  received  must  be  limited  IK  ITS  EFFECT  AB  FBOYIDIED 
BY  SUCH  RULINOB. 

AhENDMRNTS  to  conform  FLEADmaS  TO  PROOFS,  WHEN  AL- 
LOWED. 

In  this  actioD,  the  form  of  the  complaint  was  for  the  unlaw- 
ful conversion  of  bonds  of  plaintiff  by  the  defendant. 

The  proofs  established  that  a  right  of  action  existed  in  favc^r 
of  plaintiff,  by  reason  of  a  promise  of  the  defendant,  and 
of  the  connection  of  the  latter  with  the  company  who 
issued  the  same. 

Plaintiff  at  the  close  of  the  trial  moved  to  amend  his  com- 
plaint so  as  to  conform  it  to  his  proofs.  The  court  re- 
ferred the  plaintiff's  application  to  the  general  term,  and 
after  directing  a  verdict  for  the  plaintiff,  ordered  all 
the  exceptions  to  be  heard  in  the  first  instance  at  general 
term. 

It  appeared  that  all  the  testimony  that  established  a  cause  of 
action  in  favor  of  plaintiff  had  been  taken  under  the 
specific  objections  and  exceptions  of  the  ^defendant  to  all 
evidence  of  this  class,  except  only  so  far  as  it  would  tend  to 
show  notice  to  defendant  of  the  plaintiff^s  claim ;  and  the 
court  expressly  ruled  that  it  should  be  limited  to  that  effect 
solely,  and  that  was  the  clear  and  expressed  understanding 
between  the  couit  and  the  counsel  at  the  trial,  and  the  trial 
was  conducted  and  concluded  upon  that  theory. 

The  general  term  held  that  under  such  circumstances  the 
plaintiff  should  not  be  allowed  to  amend  his  complaint  so 
as  to  conform  the  same  to  the  proofs,  for  in  such  case  the 
defendant  would  have  judgment  passed  against  him  with- 
out a  hearing  upon  the  merits.  He  had  a  right,  under  his 
objections  and  exceptions,  and  the  express  rulings  of  the 
court,  to  consider  that  all  this  testimony  was  received,  as 
applicable  only  to  the  cause  of  action  stated  in  the  com- 
plaint, it  being  limited  by  the  court  to  the  effect,  the 
same  would  have  to  show  notice  to  the  defendant  of  the 
plaintltTs  claim.     This  testimony  was  not  received  for  the 
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purpose  of  establishing  a  cause  of  action  founded  upon 
defendant's  promise  or  contract. 
EM,  tha:  the  real  issue  between  the  parties  had  not  been 
tried,  and  a  new  trial  was  ordered,  with  costs  to  the  defen- 
dant to  abide  the  event. 

Before  Sedgwick  and  Speir,  JJ. 

Decide  Hay  8,  1875. 

The  complaint  is  in  form  for  a  conversion  of  certain 
railroad  bonds  with  their  coupons.  The  court  directed 
the  jury  to  render  a  verdict  for  the  plaintiff,  and  assess 
the  damages  at  sixteen  thousand  four  hundred  and 
twenty-three  dollars,  and  ordered  the  exceptions  to  be 
heard  in  the  first  instance  at  general  term. 

The  plaintiff  and  James  W.  Smith,  in  1857,  being 
the  owners  of  ten  bonds  of  the  Peoria  and  Oquawka 
Railroad  Company,  of  one  thousand  dollars  each,  se- 
cured by  the  first  mortgage  upon  the  railroad,  borrowed 
of  one  Benjamin  P.  Camp,  and  placed  these  bonds  with 
him  as  collateral  to  the  loan.  In  1862,  they  repaid  him 
the  loan,  and  on  calling  for  the  bonds,  they  found  that 
he  had  borrowed  five  thousand  dollars  upon  them  of 
the  Union  Mutual  Insurance  Company,  and  had  pledged 
the  bonds  to  that  company.  Camp,  in  the  meantime, 
failed  to  pay  his  debt  to  the  company  and  redeem  the 
bonds,  and  the  Peoria  and  Oquawka  Railroad  Com- 
pany became  embarrassed,  and  made  default  in  their 
interest  on  these  bonds.  The  bonds  and  mortgage  con- 
tained a  clause,  that  in  case  of  default  of  interest  for  a 
certain  time,  the  principal  should  be  become  due. 

In  Dv^'oember,  1862,  the  bond  holders  and  other 
creditors  entered  into  an  agreement,  for  the  foreclosure 
of  the  mortgage  upon  its  road,  and  the  reorganization 
of  the  company.  In  the  plan  for  foreclosure,  the  de- 
fendant was  one  of  the  three  trustees  to  purchase  and 
reconvey  the  property  to  a  new  corpora  ion  organized 
for  the  purpose.     As  trustee,  he  was,  ''to  receive  all 
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the  bonds  and  coupons  of  the  old  company,  and  to 
purchase  the  road  und(T  the  decree  of  foreclosure,  for 
the  benefit  of  all  parties  interested.  A  decree  of  fore- 
closure and  sale  was  obtained  November  23,  1863,  and 
the  road  and  property  was  sold  March  21,  1864,  and 
purchased  by  the  defendant  Edward  Weston,  and 
Henry  L.  Marqnand,  as  commissioners,  agents,  and 
trustees  of  the  plaintiff  and  other  bond  holders  of  the 
old  company,  and  who  associated  under  the  plan  of  re- 
organization to  form  the  Toledo,  Peoria  and  Warsaw 
Railway  Company,  April  18,  1864. 

The  bond  holders  who  elected  to  come  in  under  the 
plan,  were  required  to  pay  each  his  proportion  of  the 
amount  bid  for  the  property  at  the  sale  by  the  defend- 
ant and  his  associates,  which  was  sixty-six  dollars  and 
sixty-six  cents,  on  each  one  thousand  dollar  bond, 
and  ten  per  cent,  upon  the  amount  of  the  bonds  held 
'  by  each  person,  for  which  a  new  bond  of  the  new  com- 
pany was  issued.  In  March,  1864,  an  arrangement 
was  entered  into  chat  the  Smiths  should  pay  the  as- 
sessment  of  sixty -six  dollars  and  sixty-six  cents, 
on  each  of  the  ten  bonds  of  the  old  company  be- 
Icmging  to  them,  which  Camp  had  put  temporarily 
out  of  their  reach,  and  also  the  ten  per  cent,  assess- 
ment upon  the  whole  number  of  those  bonds,  and  the 
new  company  should  issue  their  new  bonds,  to  which 
the  holders  were  entitled,  and  place  them  in  the  hands 
of  the  defendant  as  trustee  for  the  Smiths,  and  that  the 
defendant  should  collect  or  receive  the  coupons  and 
interest  on  those  new  bonds,  and  pay  them  over,  de- 
liver or  account  for  them  to  the  Smiths.  This  arrange- 
ment was  to  continue  until  they  could  get  Camp  to  pay 
his  note  or  should  pay  it  themselves,  if  they  could 
not  make  him  do  it,  so  as  to  get  the  old  bonds  from  the 
Insurance  Company  where  Camp  had  pledged  them, 
and  thus  place  the  matter  in  such  a  condition  that  the 
new  company  could  close  it  up  and  finally  and  defi- 
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nit«^ly  deliver  possession  of  the  new  bonds  t*>  the 
Smiths.  Accordingly  the  Smiths,  through  the  agency 
of  the  defendant,  paid  this  percentage  on  the  purchase, 
and  the  ten  per  cent,  on  their  bonds,  and  thus  became 
entitled  to  seventeen  bonds  of  the  new  company. 
One  of  these  bonds  they  received  for  the  on<?  thousand 
dollars,  which  they  paid.  The  remaining  sixteen  were 
put  into  the  hands  of  the  defendant. 

The  defendant  regularly  paid  the  coupons  and  in- 
terest on  these  bonds  to  the  Smiths,  until  and  includ- 
ing December,  1869.  The  defendant  was  president  of 
the  new  company  from  its  organization.  The  bonds 
were  entered  in  the  books  of  that  company  as  the 
property  of  the  Smiths. 

The  insurance  company  continued  to  hold  Camp's 
note,  since  March,  1858,  and  no  interest  had  been  paid 
on  it  since  December,  1865,  and  repeatedly  demanded 
payment  of  Camp.  The  defendant  negotiated  with  the 
company  to  buy  Camp's  note,  and  the  company  had 
the  note  protested  on  March  4, 1870,  and  next  day  sold 
the  bonds  to  defendant  at  private  sale  for  five  thousand 
dollars.  This  left  one  thousand  four  hundred  dollars 
still  due  from  Camp  on  the  note.  The  plaintiff  tendered 
to  the  defendant  the  amount  he  had  paid  the  insurance 
company,  with  interest,  and  demanded  the  bonds.  The 
defendant  refused  to  surrender  them. 

The  interest  of  James  W.  Smith  was  assigned  to  the 
plaintiff  before  suit.  The  suit  was  then  brought.  The 
only  testimony  given  by  the  defendant  was  to  show 
that  the  Smiths  in  January,  1866,  took  a  mortgage 
from  Camp  on  Westchester  County  bonds  to  secure 
themselves  from  loss  by  reason  of  Camp's  having  failed 
up  to  that  time  to  redeem  the  bonds  of  the  Smiths, 
which  he  had  wrongfully  pledged  in  1858.  The  case 
was  then  submitted. 

The  defendant's  counsel  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  no  cause  of  action  alleged  in 
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the  complaint  had  been  made  out  by  proof.  The  plain- 
tiffs counsel  applied  to  conform  the  pleadings  to  the 
proof,  if  necessary.  The  court  referred  the  plaintiff's 
application  to  the  general  term,  and  denied  the  de- 
fendant's motion,  to  which  he  excepted. 
# 

Hammond  &  Stickney^  attorneys  for  plaintiff; 
Ja/mes  Einotty  of  counsel. 

Marsh  <&  Wallis,  attorneys  for  defendants  ;  I/idher 
JR.  Marshy  of  counsel. 

By  the  Court.— Speir,  J.— The  defense  setup  on 
the  trial  was,  that  the  proof  did  not  conform  to  the 
complaint.  The  defendant's  counsel  at  the  close  of  the 
trial  moved  to  dismiss  the  complaint,  on  the  ground 
that  no  cause  of  action  allecred  in  the  complaint  had 
been  made  out  by  the  proof.  It  is  not  claimed  that  no 
cause  of  action  had  been  shown. 

The  -objections  to  evidence  offered  during  the  trial 
were  not  placed  upon  the  ground  that  it  was  inadmissi- 
ble under  the  complaint,  but  that  it  was  immaterial. 

The  defendant's  counsel  claims  that  no  evidence  was 
given  in  this  case  relating  to  any  right  of  action  existing 
by  reason  of  any  alleged  promise  of  the  defendant,  in 
regard  to  the  bonds,  or  out  of  the  defendant's  connec- 
tion with  the  railroad  company,  except  such  evidence 
as  was  admitted  solely  on  the  question  of  notice  to 
the  defendant  of  plaintiffs  alleged  ownership.  And 
further,  even  if  proof  had  been  admitted  generally,  and 
not  limited  as  h«  claims  it  was,  yet  the  court  would  not, 
even  if  the  evidence  had  made  out  a  case,  have  per- 
mitted the  plaintiff  in  the  action  for  a  tort,  to  have 
recovered  on  any  promise  or  obligation  growing  out 
of  the  defendant's  dealings  with  the  plaintiff. 

This  brings  us  at  once  to  the  complaint  and  the 
proofs.     Passing  for  the  moment  the  teclmical  question 
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of  the  form  of  the  action,  whether  in  tort  or  contract, 
the  defendant  would    become    liable    equally  to    the 
the   plaintiff  if  the  plaintiff  was  in  fact  the  real   owner 
of  the  sixteen  first  mortgage  bonds  of  the  Toledo  and 
Warsaw  Railway    Company,  with    the    coupons    at- 
tached.    If  the  defendant  after  proper  demand  unlaw-* 
fully  converted  them  to  his  own  use.  the  plaintiff  would 
be  entitled  to  their  value  after  proof  of  the  same.    If  the 
defendant  held  them  as  plaintiff's  agent,  and  refused 
to  deliver  them   on  application,  he  would  be  liable  to 
the  plaintiff  in  the  same  way  and  for  the  same  amount 
The  allegation   in  the  complaint  that  the  defendant 
wrongfully  possessed  himself  of  the  ten  mortgage  bonds 
of  the  Peoria  and  Oquawka  Kail  road  Company,  may  be 
stricken  out  on  motion,  as  redundant,  when  it  appears. 
Those  bonds  became  discharged  by  the   foreclosure 
of  the  mortgage,  and  I  think  it  is  plain  enough  the  de- 
fendant acquired  a  perfect  title  to  them  by  his  purchase 
from  the  company.     The  company  had  good  right  to 
sell  these  bonds  in  open  market,  or  at  private  sale,  for 
whatever  sum  they  saw  fit.     The  pledgor.  Camp,  could 
only  object  to  such  a  sale.     Now  while  the  defendant 
held  these  bonds  lawfully,  I  think  he  treated  tht^m  as 
belonging  to  the  plaintiff,  and  became  his  agent  to  re- 
ceive from  him  his  percentage  and  assessment ;  and  he 
received  six  hundred  and  sixty-six  dollars  and  sixty- 
six  cents  to  enable  the  plaintiff  to  participate  in  the 
new  company,  and  undertook  to  recover  from  the  new 
company  the  bonds,  and  hold  them  for  the  plaintiff. 
The  defendant  has  not  any  title  to  the  new  bonds  ;    h  - 
holds  them  for  the  plaintiff.     If  it  became  necessary  to 
pay  the  insurance  company  to  recover  the  old  bonds 
from  t^em,  and  surrender  them  to  the  new  company, 
he,  in  paying  that  five  thousand  dollars  as  plaintiirs 
agent  in  the  prosecution  of  his  trust,  and  the  only  in- 
terest that   he  can  have  is  to   be   reimbursed   for   the 
money  be  has  paid  out.    This  money  has  been  tendered 
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to  hirn.  He  simply  surrendered  ten  of  the  old  bonds, 
and  obtained  the  issue  of  the  new  ones.  Being  coupon 
bonds,  title  is  acquired  by  the  party  purchasing  them. 
Thus  far,  the  facts  have  been  stat^^d,  deduced  from 
tht*  evidence  presented  under  exceptions  taken  on  the 
trial,  for  the  purpose  of  showing  that  the  defendant 
acquired  title  to  these  bonds  by  the  purchase  he 
made  of  them.  It  is,  however,  proper  to  state  that  all 
the  testimony  taken,  showing  or  tending  to  show,  that 
a  right  of  action  exists  by  reason  of  any  alleged 
promise  o*"  defendant,  in  regard  to  the  bonds,  or  out 
of  his  connection  with  the  railroad  company,  was 
taken  under  the  specific  objections  of  the  defendant's 
rounsel,  and  his  exceptions  to  the  ruling  of  the  court 
admitting  such  testimony.  The  objections  were,  how- 
ever, taken  persistently  at  the  out-set  of  the  trial  to  all 
evidence  of  this  class  only  so  far  as  it  would  tend  to 
show  notice,  and  it  was  stated  .by  the  learned  judge 
'*that  he  would  limit  it  to  that.''  This  was,  as  appears 
from  the  case,  the  clear  understanding  between  the 
court  and  the  defendant's  counsel.  Although  it  is 
quite  apparent  that  the  objection  to  this  evidence  was 
put  upon  the  ground  that  it  was  not  admissible  in  an 
action  for  conversion,  yet  the  trial  being  conducted 
upon  that  theory  to  the  end,  should  the  court  decide 
at  general  term  that  the  pleading  should  be  so  amended 
to  conform  to  the  proof,  the  d  f  nrlant  would  have 
judgment  against  him  without  being  heard  upon  the 
merits,  which  he  has  a  right  to  consider  as  secured  to 
him  by  his  objections  and  exceptions,  and  upon  the 
lioiitaiions  within  which  the  testimony  was  restricted 
by  the  court.  In  this  we  think  there  was  error.  The 
result  of  the  trial  was,  that  a  large  amount  of  testimony 
was  taken,  which  in  view  of  the  court  made  out  a  clear 
case  for  the  plaintiff,  and  which  up  to  the  end  of  the 
trial  was  received,  as  the  defendant  had  a  right  to  sup- 
pose, as  having  no  application  to  the  question  of  the 
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defendant's  alleged  promise  in  regard  to  these  bonds, 
or  out  of  his  connection  with  the  railroad  company. 
The  real  issue  between  the  parties  has  not  been  tried. 

There  should  be  a  new  trial,  with  costs  to  the  de- 
fendant  to  abide  the  event. 

Sedgwick,  J.,  concurred. 


PETER  MoQUADE,  Plaintifp  and  Respondent, 
v.  JESSE  R.  IRWIN,  Defendant  and  Appel- 
lant. 

PROMISSORY  NOTE,— BONA  FIDE  HOLDER,  &c. 

The  holder  of  a  negotiable  promissory  note  is  entitled  to  protection 
against  latent  equities  existing  between  the  parties  to  the  paper^ 
when  he  became  the  holder,  only  wlien  he  has  parted  with  some- 
thing of  value  in  money  or  property  for  the  note,  at  the  time  he 
received  the  same ;  or  he  must  have  incurred  some  responsibility 
or  liabilty,  or  parted  with  some  right  on  the  faith  of  the  note 
(Coddington  v.  Bay,  20  Johns,  687,  to  the  latest  case  of  Turner 
V.  Treadway,  68  JV.  F.  660). 

The  case  at  bar,  where  the  plaintiff  received  the  note  for  an  existing 
antecedent  debt,  does  not  fall  within  this  well  and  long  estab- 
llBhed  rule. 

Before  Sedgwick  and  Spmb,  J  J. 

Decided  May  8,  1876. 

The  action  is  on  a  promissory  note  described  in  the 
complaint. 

The  defense  is  want  of  consideration,  the  note  hav- 
ing been  given  in  settlement  of  an  antecedent  debt,  and 
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that   the  party  who  received  it  from   the  defendant 
fraudulently  transferred  it  to  the  plaintiff. 

The  court  directed  the  jury  to  find  a  verdict  for  the' 
plaintiff  for  the  amount  of  the  note  and  interest,  to 
which  the  defendant  excepted.  The  defendant  appeals 
from  the  judgment  entered  under  the  direction  of  the 
court. 

William  T.  B.  MUlikeii^  for  appellant. 

William  P.  8.  Melvin,  for  respondent. 

By  the  Couet. — Speir,  J. — The  complaint  alleges 
that  the  firm  of  Reford  &  Company  after  the  endorse- 
ment of  the  note  by  the  maker  and  by  Reford  & 
Company,  delivered  it  to  the  plaintiff,  who  became  the 
lawful  holder  and  owner  of  the  note ;  and  when  it  be- 
came due  and  payable  it  was  presented  for  payment, 
and  payment  refused.  The  answer  denies  that  the 
defendant  delivered  the  note  to  Reford  &  Company, 
but  does  not  deny  that  they  delivered  it  to  the  plaintiff 
after  it  was  endorsed,  and  before  maturity.  It  denies 
the  plaintiff's  ownership,  and  sets  up  that  the  maker 
delivered  the  note  to  Reford  for  the  purpose  of  hav- 
ing it  discounted ;  and  that  Reford  promised  and 
agreed  with  the  maker  to  return  it  or  the  proceeds 
thereof  to  him,  which  he  failed  to  do,  but  wrongfully 
converted  it  to  his  own  use  ;  that  if  it  was  transferred 
to  the  plaintiff,  it  was  fraudulent  and  void,  and  was  re- 
ceived by  the  plaintiff  with  full  notice  that  the  note 
was  the  property  of  the  defendant. 

The  plaintiff  testified  that  the  note  was  received  at 
its  maturity  from  Mr.  Reford,  of  the  firm  of  Reford 
&  Company,  for  merchandise  sold  and  delivered  by 
him  to  them  ;  that  the  goods  were  sold  from  time  to 
time  ;  that  it  was  an  open  account ;  that  the  goods  were 
not  delivered  upon  the  note,  but  upon   the  personal 
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credit  of  Reford  &  Company,  who  settled  their  ac- 
count by  giving  the  note,  which  covered  just  the 
amount  of  the  bill. 

The  respondent's  counsel  contends  that  the  facta 
show  an  absolute  payment  of  an  antecedent  debt,  aw] 
that  the  plaintiff,  in  taking  the  note  as  a  security,  must 
be  looked  upon  as  a  bona  fide  purchaser  for  value. 
The  general  rule  laid  down  seems  to  be  this :  that 
where  negotiable  paper  is  transferred  for  a  valuable 
consideration,  and  without  notice  of  any  fraud,  the 
right  of  the  holder  shall  prevail  against  the  true 
owner* 

What  is  that  valuable  consideration  in  the  rule,  which 
shall  protect  the  holder  as  against  the  maker  of  the 
note?  Is  this  general  rule  satisfied,  assuming,  ns 
counsel  do,  that  this  precedent  debt  has  been  paid  bv 
taking  the  note  1  The  authorities,  I  think,  abundantly 
show  that  is  not  the  rule  in  this  state.  In  the  leadiu^ 
case  of  Coddington  ?).  Bay  (20  Johns.  637),  it  was  heid 
that  the  holder,  to  be  protected  against  latent  equities, 
must  have  parted  with  something  of  value  at  the  time, 
the  note  was  received,  in  money  or  property  ;  or  must 
have  incurred  some  responsibilty  or  parted  with  some 
right  on  the  faith  of  the  note.  The  holder  in  this  case 
has  no  superior  equity,  because  his  antecedent  debt 
was  paid  by  his  taking  the  note,  when  he  made  no 
advances  nor  incurred  any  responsibility  on  the  credit 
of  tlie  paper  he  received.  His  situation  is  not  worse, 
if  the  note  be  not  paid  at  muturity,  than  it  was  before 
he  received  it.  He  has  lost  nothing,  parted  with  noth- 
ing of  value,  and  assumed  no  responsibility. 

As  a  matter  of  principle,  the  right  to  hold  property  in 
any  case  against  the  owner,  is  an  exception  to  the  gen- 
eral rule  of  law.  Commercial  paper  obtained  from  the 
maker  and  owner,  witliout  notice  of  want  of  considera- 
tion and  latent  existing  equities,  is  an  exception  to  tht 
general  rule  of  law,  nn'l  commercial  policy  only  permits 
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it.  The  reason  of  the  rule  is,  that  the  innocent  holder 
having  sustained  loss  by  giving  credit  to  the  paper,  and 
paid  a  fair  consideration,  is  entitled  to  protection. 
Paying  an  existing  debt  is  certainly  no  valuable  con- 
sideration. Had  the  plaintiff  given  to  the  party  owing 
the  debt  such  an  obligation  as  would  legally  have  dis- 
charged the  debt,  so  that  it  could  not  be  enforced,  he 
would  have  parted  with  value,  and  the  consideration 
would  have  been  suflScient. 

As  it  regards  the  indebtedness  of  Reford  &  Com- 
pany to  McQuade,  his  position  was  the  same  after  as 
before  he  accepted  the  note.  The  note  was  valueless  in 
the  hands  of  his  creditors,  and  remains  so  in  his  hands, 
because  he  gave  nothing  whatever  for  it.  His  right  to 
prosecute  this  firm  for  his  claim  was  not  at  all  impaired. 
He  comes  into  court  claiming  judgment  against  the 
maker,  upon  this  note,  with  the  endorsement  of  the 
parties,  who,  according  to  the  evidence,  have  fraudu- 
lently appropiated  it  to  their  own  use.  I  see  nothing 
to  prevent  his  recovering  on  this  note  against  these  en- 
dorsers. 

The  rule  as  laid  down  in  Coddington  v.  Bay  has 
been  enforced  in  this  state  up  to  the  latest  case  re- 
ported, of  Turner  v.  Tread  way  (53  JV.  Y.  650) ;  Rosa  v. 
Brotherson  (10  Wend.  85)  ;  Young  v.  Lee  (2  Kern. 
651) ;  Boyd  v.  Cummings  (17  iV.  T.  101). 

The  judgment  must  be  reversed,  with  costs. 


Sedgwick,  J.,  concurred. 
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ABRAHAM  BALDWIN,  et  al.,   Plaintiffs  and 
Respondents,  v.  SAMUEL  S.  TALMADGE,  De- 

FENDANT  AND  APPELLANT. 

SPECIFIC  PERF0R3LA.NCE  OF    CONTRACT  FOR  THE    SALE 
OF  REAL  ESTATE. 
Jurisdiction  of  supRExns  and  srPKRioR  court. 

Where  the  eontract  by  its  terms  was  to  he  performed  in  New  Tor^z 
eity^  and  the  lands  uhich  were  the  subject  of  purchase  in  the  con- 
tract, were  situated  in  another  State^ 
The  superior  court,  as  a  court  or  equity,  has  the  same  juris- 
diction as  the  late  court  of  cliaucery  of  this  State,  in 
actioDR  to  compel  the  specific  performance  of  contracts 
for  the  pui'chsse  and  sale  of  real  estate,  where  the  partie* 
to  the  action  have  been  brought  within  its  jurisdiction 
by  service  of  process  or  otherwise. 
The  late  court  of  chancery  exercised  such  a  jurisdiction 
(see  the  cases  cited  in  the  points  of  counsel  and  the 
opinion  of  the  court). 
The  provisions  of  the  code  are  not  applicable,  when  land 
which  is  the  subject  of  the  action  lies  out  of  the  state 
(Newton  t.  Bronson,  13  JV.  T.  587). 

Before  Monkll,  Oh.  J.,  Curtis  and  Speir,  J  J. 

Decided  May  3,  1875. 

The  action  is  brought  to  compel  defendant  to  per- 
form a  certain  agreement  to  purchase  real  estate,  and 
to  pay  the  purchase  moaey  therefor. 

The  complaint  sets  forth  the  terms  of  sale,  the 
failure  of  defendant  to  comply,  waiver  of  deed  by  de- 
fendant, and  the  refusal  to  pay  the  purchase  money. 

The  answer  sets  up  want  of  title  to  the  property  ;  that 
the  sale  was  fictitious  ;  thai  defendant's  bid  was  for  six 
lots  laid  out  on  a  map  as  being  one  hundred  and  fifty- 
five  feet  on  one  side,  and  one  hundred  and  fifty  feet  on 
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the  other;  that  he  has  tendered  the  amount  of  his  bid 
to  plaintiffs  and  refusal. 

The  case  was  tried  by  the  court  without  a  jury.  The 
court  found  that  the  defendant  should  perform  his  con- 
tract, and  gave  judgment  for  the  plaintiff.  Defendant 
appeals. 

The  principal  question  in  the  case  was,  that  of  the 
jurisdiction  of  the  court.  The  counsel's  points  on  that 
subject  are  inserted. 

8,  B.  Brague,  attorney  for  appellant ;  Charles  H. 
Truax,  of  counsel :  I.  Tiie  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action.  The  land  is  situated  in 
the  state  of  New  Jersey ;  the  contract  was  made  in  the 
state  of  New  Jersey  ;  the  defendant  resides  in  the  state  of 
New  Jersey.  It  is  admitted  that  the  jurisdiction  of  this 
court  is  as  full,  ample,  and  complete  as  that  of  the 
supreme  court.  It  is  claimed  that  no  case  can  be  found 
where  courts  have  made  decrees  affecting  land,  unless 
the  laud  was  within  the  jurisdiction,  or  some  evidence  of 
title,  or  the  contract  was  made  within  the  jurisdiction, 
or  the  parties  to  be  affected  were  residents  within  the 
jurisdiction  (Ring  v.  McCoun,  3  Sand.  624).  The 
question  in  Williams  v.  Fitzhugh  (37  N.  T.  444)  was, 
will  the  courts  of  this  state  entertain  a  bill  to  de- 
clare void  and  compel  the  cancellation  of  a  mortgage 
of  land  lying  in  another  state,  and  executed  there,  in 
pursuance  of  a  contract  entered  into  in  this  state  to  secure 
loans  made  and  payable  in  this  state.  The  whole  con- 
tract was  entered  into  and  to  be  performed  in  this 
state  (p.  461).  In  Newton  ??.  Bronson  (13  JSf.  T.  687)» 
the  parties  were  residents  of  this  state,  and  subject 
generally  to  the  jurisdiction  of  its  courts  (p.  691).  The 
judgment  in  Gardner  v.  Ogden  (22  N.  T.  331),  was  that 
the  defendants  pay  to  the  plaintiff  fifteen  thousand 
dollars,  or,  instead  of  paying  that  sum,  Smith,  one  of 
the  defendants,  if  he  should  elect  so  to  do,  might  re- 
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convey  to  the  plaintiflf  such  portions  of  the  lots  as  he 
had  not  sold,  and  the  court  of  appeals  aflSrmed  this 
judgment.  All  the  parties  in  Bailey  v.  Eyder  (10  N. 
T.  363),  lived  in  this  state,  and  the  court  held  that 
they  had  power  to  compel  a  judgment  debtor  to  convey 
to  a  receiver  lands  situate  in  another  state  for  the 
Denefit  of  his  creditors.  The  case  of  Dale  et  aL  v. 
Roosevelt  (5  Johns.  Ch.^  174),  does  not  touch  the  ques- 
tion. In  that  case,  the  executors  of  Robert  Fulton 
prayed  for  an  injunction  to  stay  a  suit  at  law  upon  a 
contract  entered  into  by  said  Pulton  to  buy  certain 
lands  in  Ohio.  It  does  not  appear  where  the  contract 
was  made,  or  in  what  state  the  action  on  it  was 
brought;  but  the  fact  is,  that  both  Fulton  and  Roosevelt 
were  inhabitants  of  this  state,  and  probably  the  action 
at  law  was  brought  in  this  state,  and  the  contract  made 
here.  Notljing  was  said  by  the  chancellor  (Kent)  as 
to  jurisdiction  ;  this  case  is  not  an  authority  on  that 
point.  Ward  v.  Arredondo  holds  that  jurisdiction 
may  be  upheld  whenever  the  parties  or  the  subject,  or 
fiucha  portion  of  the  subject,  are  within  the  jurisdic- 
tion, that  an  eflTectual  decree  can  be  made  and  en- 
forced so  as  to  do  justice.  The  facts  of  the  case  are 
these:— The  plaintiff,  a  citizen  of  New  York,  had 
•entered  into  a  contract  with  the  defendants  in  Havana 
for  the  purchase  of  a  large  tract  of  land  in  Florida,  and 
had  paid  a  large  amount  on  account  of  said  contract ; 
the  defendants  had  transmitted  to  the  defendant 
Thomas,  at  the  city  of  New  York,  a  deed  executed  by 
them,  with  instructions  to  Thomas  not  to  deliver  it 
unless  he  was  paid  a  further  sum,  and,  if  he  was  not 
paid  that  sum,  to  return  the  deed.  The  plaintiff 
prayed,  amongst  other  things,  that  Thomas  be  re- 
strained from  sending  the  deed  out  of  jurisdiction ; 
Chancellor  Walworth  held  that  the  deed  was  subject 
to  the  jurisdiction  of  the  court,  but  said  that  his 
opinion  was  to  be  considered  a  provisional  one,  and  as 
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applicable  to  the  state  of  the  question  as  represented 
on  a  motion  to  dissolve  the  injunction,  in  which  some 
weifi^ht  may  be  allowed  to  the  circumstance  that  a  dis- 
solution of  the  injunction  would,  in  effect,  be  final.   In 
the  case  of  Mead  v.  Merritt  (2  Paige  Ch.  402),  the  same 
chancellor  held  that  where  a  party  is  within  the  juris- 
diction of    the  court  of    chancery,  so  that  on   a  bill 
properly  filed  here  this  court  has  jurisdiction  of  the 
person,  although  the  subject-matter  may   be  situated 
elsewhere,  it  may,  by  the  ordinary  process  of  injunc- 
tion and  attachment  for  contempt,  compel  him  to  desist 
from  commencing  a  suit  at  law,  either  in  this  state  or 
in  any  foreign  jurisdiction.     And  (this  is  obiter)  it  may 
in  the  same  manner  compel  him  to  execute  a  convey- 
ance or  release  of  property  in  another  county.     But  he 
dissolved   the  injunction  which   had  been  issued  re- 
straining the  defendants  from  prosecuting  their  action 
in  court.     Mitchell  r.  Bunch  (2  Paige  Ch.  606)  was  an 
application  to  discharge  a  ne  exeat     Chancellor  Wal- 
worth said   that  it    was    not    necessary    to   inquire 
whether  under  the  39th  section   of  the  title  of  the  re- 
vised statutes,  which  relates  particularly  to  this  court 
and  its  proceedings,  real  property  out  of  the  jurisdic- 
tion of  the  court  cjfn  be  applied  in  satisfaction  of  the  com- 
plainant's  judgment.     He  further  said  that,  independ- 
ent of  the  statute,  this  was  a  case  in  which  a  court  had 
jurisdiction  to  compel  a  debtor,  whose  body  is  exempt 
from  execution  at  law,  to  discover  his  property,  so  that 
it  may   be  applied  in  satisfaction  of  his  just  debts. 
Whether  the  defendant  has  any  part  of  his  property 
vested  in  lands,  &c.,  can  not  be  ascertained  until  the 
coming  in  of  the  answer.     It  will  then  be  time  to  raise 
the  objection  that  this  court  can  not  make  a  decree 
concerning  real  estate  which    is   situate  in  a  foreign 
country.     In  Sutphen  v.  Fowler  (9  Paige  Ch,  280),  the 
same  chancellor  held  that  the  court  of  chancery  had 
jurisdiction  to  decree  the  specific  performance  of  a  con- 
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tract  for  tlie  8ale  of  lands  situate   in  another  state 
where  the  defendant  is  within  reach  of  its  process.     In 
that  case  the  defendant  was  domiciled  within  the  state, 
and  it  is  fair  to  infer  from   the  statement  of  facts  that 
the  contract  was  made  here.     In  Shattuck  r.  Cassidy 
(3  Edw.  Ch.  152)  the  contract  was  made  here,  and  the 
defendant  had  voluntarily  submitted  to  the  jurisdic- 
tion of  the  court,   and  came  within   the  jurisdiction 
voluntarily  to  be  served  with  process.     The  cause  of 
action  in  De  KJyn  ».  Watkins  (3  Sandf.  Ch,  185),  arose 
in  this  state ;  all  of  the  defendants  were  served  in  the 
state;  all  of  the  defendants  except  one,  resided  in  the 
state,  and  part  of  the  land  was  within  the  state.     In 
the  late  case  of  Morris  v.  Chambers  (29  Beavan^  253).  a 
suit  to  enfoice  a  personal  demand  on  property  in  a 
foreign    countrj-,    both  parties  residing  in  England, 
and  the  defendants  had  been  served  in  England,  Lobd 
RoMiLY  s?aid,    "  that  the  bare   statement    of  such    a 
proposition  requires  that  some  special  state  of  circum- 
stances should  exist  in  order  to  enable  the  court  to  give 
any  relief  of  this  description."     He  did  not  pass  upon 
the  single    point    at  issue  in    this  case,  but  decided 
against  the  plaintiff  on  other  grounds.    In  thelater  case 
of  Cookney  V,  Anderson  (31  Beavan^  452),  the  question 
of  the  jurisdiction  of  the  court  of  chancery  was  fairly 
before  the  court.     Lord  Romily  said,  *'that  if  it  were 
not  for  the  question  of  jurisdiction,  on  proof  of  the 
allegations  of  the  bill,  he  would  not  have  hesitated  to 
have  made  a  decree  in  accordance  with  the  prayer." 
''That  the  principles  which  govern  the  jurisdiction  of 
the  court  is  analogous  to  that  of  the  civil  law  ;  that  these 
consist  of  three  circumstances,  any  one  of  which  will 
give  jurisdiction  ;  the  first  is  where  the  domicile  of  the 
defendant  is  within  the  county  ;  the  second,  where  the 
subject-matter  in  dispute  is  within  the  jurisdiction  ; 
and  the  third,  v^here  the  contnict  in   question    was 
entered  into  within  this  jurisdiction  ;"  and  he  defines 
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jurisdiction  to  be  "the  topographical  limits  within  which 
the  compulsory  process  of  the  court  operates  to  com- 
pel obedience  to  its  decrees  and  orders."  He  further 
said,  "that  if  he  should  give  plaintiff  a  decree,  the 
only  way  in  which  it  could  be  enforced  would  be  to 
proceed  in  Scotland — where  the  land  was — as  in  a  case 
of  a  foreign  judgment."  He  said,  "that  he  could  find 
no  case  which  would  maintain  such  an  exercise  of  the 
jurisdiction  of  the  court ;  and  sustained  the  demurrer 
to  the  jurisdiction."  The  case  was  aflSrmed  by  the 
lord  chancellor  (see  Cooking  v.  Anderson,  ]  De  O. 
Jones  &  Smithy  365 ;  Huenermund  v.  The  Erie  Rail- 
road Company,  Daily  Register^  October  27,  1874). 

Isaac  L,  Miller^  attorney  for  respondents  : — I.  In 
the  estimation  of  plaintiff's  counsel,  the  main  if  not  the 
only  question  to  be  determined  on  this  appeal  is  :  Has 
this  court  jurisdiction  of  this  action  ?  In  connection 
with  that  proposition  of  law,  certain  undisputed  facts 
tire  to  be  considered,  viz.  :  that  defendant  signed  a  cer- 
tain agreement,  which  by  its  terms  was  to  be  performed 
in  New  York  city  ;  that  defendant  was  served  with  a 
summons  in  this  action,  and  tha,t  he  transacts  business 
in  New  York  city  ;  that  two  of  the  plaintiffs  reside  in 
and  four  of  them  do  business  in  this  city.  Starting 
with  these  facts,  the  following  authorities  are  submitted 
as  to  jurisdiction.  The  doctrine  is  that  the  court  hav- 
ing jurisdiction  of  the  person  of  the  defendant  will,  by 
its  process  of  injunction  and  attachment,  compel  him  to 
do  justice,  by  the  execution  of  such  conveyance  as  will 
affect  the  title  of  the  property  in  the  jurisdiction  within 
which  it  is  situated  (Newton  ^.  Bronson,  ^Kernan^  587  ; 
4see  3  Abh,  Pr.  20,  note).  It  is  perfectly  well  settled 
that  the  supreme  court  has  jurisdiction  to  decree  the 
specific  performance  of  a  contract  for  the  purchase  of 
lands  lying  in  another  state.  Such  a  jurisdiction  ex- 
isted  in   the   oourt  of  chancery  and  passed  to  the 
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supreme  court  by  the  provisions  of  the  present  consti- 
tution (Massie  t).  Watts,  6  Cranch^  148 ;  Shattack  r* 
Oassidy,  3  Edw.  C.  R.  152  ;  Ward  v.  Arrando,  1  Hopk. 
a  R,  213;  Mead  v.  Merritt,  2  Paige,  402;  Mitchel  v. 
Bunch,  2  Id.  606  ;  Sutphen  v.  Fowler,  9  /d.  280  ;  Gar- 
dener V.  Ogden,  22  N.  Y.  327 ;  Bailey  v.  Ryder,  10  Id^ 
363  ;  Fenner  7i.  Sanborn,  37  Barb.  610 ;  Cleveland  r. 
Burrill,  25  Id  532 ;  Myers  v.  De  Mier,  4  Daly^  343). 
By  the  act  of  1873  (Laws  of  1873),  chap.  239,  the 
superior  court,  and  each  of  the  Judges  thereof,  "  has 
henceforth  in  court  and  out  of  court,  power,  authority 
and  jurisdiction,  co-extensive  and  concurrent  with 
that  of  a  justice  of  the  supreme  court,  in  court  or  out 
of  court,  as  the  case  may  be,  in  all  actions  and  special 
proceedings  of  a  civil  nature,  except  those  pending  io 
the  supreme  court." 

By  the  Court.— Spetr,  J.— The  learned  judge  has 
found  all  the  issues  of  fact,  made  by  the  pleadings ia 
favor  of  the  plaintiffs  ;  and  it  is  quite  clear  that  the 
evidence  fully  justifies  his  conclusions. 

The  question  principally  discussed  by  the  counsel,  is 
whether  the  court  has  jurisdiction  of  the  subject-matter 
of  the  action.  The  land  was  situated  in  New  Jersey  ; 
the  contract  was  made  in  New  Jersey  ;  the  defendant 
resides  in  the  state  of  New  Jersey.  The  contract  was  \o 
be  performed  in  the  city  of  New  York.  Counsel  for  the 
appellant  concedes  that  this  court  has  as  full  and  com- 
plete jurisdiction  as  that  of  the  supreme  court.  This- 
jurisdiction,  moreover,  is  established  by  the  act  of  1873, 
chapter  239. 

It  will  not  be  denied  but  that  such  a  jurisdiction  ex- 
isted in  the  late  court  of  chancery,  nor  that  the  same- 
passed  to  the  supreme  court  by  the  provisions  of  the^ 
present  constitution.  In  this  respect  the  jurisdiction 
of  this  court  can  not  be  questioned.  That  concession 
could  not  be  avoided  consistently  with  a  settled  course 
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of  adjudications.  The  appellant's  counsel  claims  that 
the  courts  have  never  made  decrees  affecting  land,  un- 
less the  land  was  within  the  jurisdiction,  or  some  evi- 
dence of  title,  or  the  contract  was  made  within  the 
jurisdiction,  or  the  parties  to  be  affected  were  residents 
within  the  jurisdiction. 

A  court  of  equity  has  uniformly  decreed  the  perfor- 
mance of  the  sale  of  lands  lying  in  another  state,  where 
the  party  who  is  to  make  the  conveyance  is  within  the 
jurisdiction  of  the  court,  and  has  been  served  with 
process,  and  is  therefore  competent  to  make  a  decree  re- 
specting the  delivery  of  the  deed  according  to  the  con- 
tract of  sale,  to  be  enforced  by  process  in  personam 
(Shuttrick  v.  Cassidy,  3  Bdw.  Oh.  B.  152 ;  Sutphen  v. 
Fowler,  9  Paige,  280). 

It  also  has  power  to  compel  a  judgment  debtor  re- 
siding out  of  the  state,  after  obtaining  jurisdiction  by 
process,  to  execute  a  conveyance  of  lands  in  another 
state  for  the  benefit  of  creditors  (Bailey  v.  Rider,  10 
i^.  r.  363). 

It  is  enough  to  say  that  the  provisions  of  the  code  are 
not  applicable,  when  land  which  is  the  subject  of  the 
action  lies  out  of  the  state  (Newton  v.  Bronson,  13  iVl 
T.  687)- 

The  judgment  should  be  be  afBrmed,  with  costs. 

MoiiTELL,  Ch.  J.,  and  Curtis,  J.,  concurred. 
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IGNACIO  P.  ALFARO,  Plaintiff  and  Appellant, 
V.  STRATFORD  P.  DAVIDSON,  Defendant 
AND  Respondent. 

ENTRY  OF  judgment— STAYING  SAME. 

Has  the  coart  the  power  to  suspend  the  entry  of  judgment,  after  it 
trial  and  verdict,  except  in  the  cases  named  in  §  265  of  the  code  ? 

IMdy  That  the  court  has  the  n«>ceAsary  control  over  its  jadgmenta, 
and  that  in  the  exercise  of  a  sound  discretion,  it  may  suspend, 
vacate  or  amend  them.  This  power  is  incidental^  and  necessary 
to  the  orderly  and  equitable  administration  of  justice. 

Before  Monell,  Oh.  J.,  and  Speie,  J. 

Decided  May  8,  1875. 

Plaintiff  obtained  a  verdict  for  five  hundred  dollars. 
Defendant  moved  for  a  new  trial  on  judge's  minutes. 
The  motion  was  denied ;  a  stay  of  all  further  proceedings 
on  the  verdict  was  granted  for  thirty  days.  Defendant 
appealed  to  the  general  term  from  the  order  denyingmo- 
tion  for  a  new  trial.  The  defendant  then  moved  on  af- 
fidavits for  an  order  to  stay  proceedings  on  verdict,  until 
decision  be  had  by  the  general  term  on  the  appeal. 

An  order  was  made  at  special  term,  staying  pro- 
ceedings on  defendant  depositing  eight  hundred  and 
fifty  dollars  in  United  States  Trust  Company,  to  the 
credit  of  the  act  to  abide  decision  on  the  appeal. 

The  plaintiff  appeals  from  the«order. 

Coudert  Brothers^  for  appellant. 

8.  F.  <fe  F.  S.  Cowdrepy  for  respondent 

By  the  Couet. — Speir,  J.—  The  appellant  objects 
to  the  order  upon  the  ground  that  the  court  had  no  power 


ALf'ARO  V.  DAVIDSON.  409 

Opinion  of  the  Court,  by  Speik,  J. 

to  snspend  the  entry  of  judgment.  That  in  only  two 
cases  does  the  law  inirest  the  court  with  that  privilege, 
viz. :  Where  exceptions  are  ordered  to  be  heard  in  the 
first  instance  at  the  general  term  ;  and  where  a  verdict 
is  directed,  subject  to  the  opinion  of  the  court  at  gen- 
eral term,  under  the  265th  section  of  the  code  of  pro- 
cedure. 

The  case  of  Cobb  v.  Cornish  (16  N.  Y.  604)  is  relied 
on  as  recognizing  this  limitation.  I  do  not  so  understand 
that  decision.  What  that  case  decides  is,  that  the  pro- 
ceedings upon  a  trip.l  at  circuit  are  reviewable,  in  the 
first  instance,  at  general  term,  in  only  two  cases :  Firsts 
upon  a  motion  by  the  unsuccessful  party  for  a  new 
trial,  upon  exceptions,  by  the  order  of  the  judge  who 
tried  the  cause.  SecoTidy  when  there  is  an  uncontra- 
verted  state  of  facts,  and  the  case  presents  only  ques- 
tions of  law,  and  the  judge  directs  a  verdict  subject  to 
the  opinion  of  the  court.  The  question  of  power  in 
suspending  the  entry  of  a  judgment  in  any  case  is  not 
discussed.  The  plaintiff  in  the  case  had  a  verdict 
which  the  judge  directed  to  be  taken,  subject  to  the 
opinion  of  the  court  at  general  term  ;  and  the  court  at 
general  term  rendered  judgment  for  defendant.  The 
court  of  appeals  reversed  the  judgment  as  for  a  mis-trial 
and  granted  a  new  trial,  though  the  judgment  appeared 
from  the  case  to  be  correct  upon  the  merits. 

Chief  Justice  Oakley,  in  Bacon  v.  Reading  (1  Duer^ 
622)  on  an  application  to  set  aside  a  judgment  for 
irregularity,  which  had  been  entered  (in  a  similar  case), 
afterj^he  time  staying  all  further  proceedings  on  the 
verdict  had  expired,  refused  upon  the  ground  that  the 
judgment  was  entirely  regular.  It  is  quite  evident 
from  the  logical  deductions  of  the  learned  judge,  had 
the  judgment  been  irregularly  entered  it  would  have 
been  set  aside,  and  the  entry  suspended. 

All  the  case  in  Devoe  v.  Hackley  (in  3  Hobt.  679) 
decides  is  that  the  265th  section  of  the  code  confines  the 
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power  of  the  judge  who  tried  the  cause  over  the  dis- 
position of  the  exceptions,  and  judgment  to  the  time  of 
the  trial.     After  that,  he  has  no  more  power  to  make 
an  order  in  the  ease  as  to  the  hearing  of  the  cause^ 
than  any  other  judge. 

I  am  not  aware,  that  it  has  ever  before  been  held 
that  the  court  has  not  the  necessary  control,  under  the 
exercise  of  a  sound  discretion,  over  its  judgments  in 
suspending  the  entry  of  them,  vacating  or  amending 
them.  The  power  is  incidental,  and  necessary  to  the 
orderly  equitable  administration  of  justice. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

MoNELL,  Ch.  J.,  concurred. 
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KATE  HISSONG,  by  HER  GUARDIAN,  PETER 
HISSONG,  Plaintiff  and  Respondent,  v.  WIL- 
LiIAM  HART,  Defendant  and    '      •  t.ant. 

EXONERETUR  OF  BAIL. 

Application  for,  too  late  after  the  bail  had  become  charged.  The 
return  of  the  sheriff  can  not  be  questioned  in  an  action  against 
bail,  and,  therefore,  can  not  be  questioned  on  a  motion  to  dis- 
charge the  baiL 

Before  Monell,  Oh.  J.,  and  Speib,  J. 

Decided  May  8,  1876. 

This  is  an  application  by  the  bail  of  the  defendant 
for  an  order  exonerating  them  from  liability. 

Lansing  <fr  LarnbrecJU^  counsel  for  bail. 

W.  H.  &  D.  M.  Van  Cott,  counsel  for  plaintiff. 

By  the  Coubt. — Speir.  J. — Judgment  was  re- 
covered November  21,  1873,  against  the  defendant,  and 
an  execution  against  the  defendant  was  issued  October 
9,  1874,  to  the  sheriff,  which  by  section  290  of  the 
code  is  returnable  in  sixty  days.  The  bail  surren- 
dered the  defendant  to  the  sheriff,  January  11, 1876, 
more  than  a  month  after  the  return  da  v  of  the  execu- 
tion,  and  the  defendant,  on  the  16th  of  said  January, 
gave  bail  to  the  sheriff  for  the  limits,  and  on  the  20th 
of  January  the  sheriff  returned  the  execution  ''defend- 
ant not  found."  January  22,  1876,  the  plaintiff  sued 
the  bail,  who  now  apply  for  an  exoneration. 

This  case  has  been  decided  by  the  special  term  on 
two  occasions  on  substantially  the  same  facts,  and  has 


412 


HISSONG  f>.  HART. 


ConcuniDg  opinion  of  MoNBUi,  Ch.  J. 


been  fully  examined  by  two  of  the  learned  judges  of 
this  court  1  fully  concur  in  their  c^onclusions,  and 
am  in  favor  of  affirming  the  order,  with  costs. 

MoJ^ELL,  Ch.  J.  (concurring). — ^The  return  of  the 
sheriff,  '*  not  found,"  authorized  the  action  against  the 
bail ;  and  it  was  too  late  to  apply  for  an  exoneretur 
after  the  bail  had  become  charged  {Code  §  188).  It 
seems  the  return  of  the  sheriff  can  not  be  questioned  in 
the  action  against  the  bail  (Cozine  v.  Walter,  65  If.  F. 
304).  It,  therefore,  can  not  be,  in  a  motion  to  discharge 
the  bail.  The  remedy  is  by  action  against  the  sheriff 
for  a  false  return. 

I  concur  in  affirming  the  order,  with  costs. 
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JAMES  PATTEESON,  Plaintiff  and  Respondent, 
V.  CHARLES  STE^rTAUER,  and  others,  De- 
fendants AND  Appellants. 

reference— COMPULSORY. 
L  Motion  fob,  what  not  an  answeb  to. 

a,  Fraud — ^the  fact  that  the  answer  presents  a  question  of  fraud 
for  trial,  is  not  a  sufficient  answer. 

b.  Difficult  questions  of  law  intolved, 

1.  An  affidavit  made  by  the  attorney  and  counsel  of  the  p^rty 
opposing  the  motion,  stating  generally  thbX,  difficult  questions 
of  law  are  involved,  is  not  sufficient. 

1.  The  questions  of  law  expected  to  arise  must  be  pointed 
out  speeificalli/,  and  in  such  manner  as  to  enable  the 
court  to  determine  whether  they  are  of  any  real  difficulty. 

Before  Monell,  Ch.  J.,  and  Freedman,  J. 

Decided  June  7,  1875. 

Appeal  from  an  order  of  reference. 

The  action  was  for  the  sale  and  delivery  under  a 
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special  contract  "of  as  many  pounds  of  fresh  beef, 
net  weight  on  the  block,  as  may  be  called  for  by  the 
government  commissary."  The  contract  fixed  the 
price  per  pounds  and  the  terms  and  manner  of  pay- 
ment. 

The  complaint  alleged  the  delivery  between  Feb- 
ruary, 1868,  and  May,  1868,  of  six  hundred  and  forty- 
seven  thousand  five  hundred  and  seventy -eight  pounds, 
and  claimed  to  recover  a  balance  of  seventeen  thou- 
sand three  hundred  dollars  and  nine  cents. 

The  answer  of  the  defendants  denied  and  put  in 
issue  the  number  of  pounds  of  beef  alleged  to  have  been 
delivered. 

And  for  a  further  defense  it  alleged  in  bar,  "that 
after  the  delivery  by  the  plaintiff  to  the  defendants  of 
all  the  beef  ever  delivered  by  him  under  the  contract  set 
forth  in  the  complaint,  and  after  the  plaintiff  had 
dl-awn  all  the  drafts  which  he  ever  did  draw  upon  C. 
S.  Stettauer  &  Co.,  for  or  on  account  of  the  beef,  or  pay- 
ment of  the  beef  delivered  by  him  under  the  said  con- 
tract, and  after  all  the  said  drafts  were  past  due,  and 
when  the  plaintiff  was  entitled,  if  ever  he  was  entitled 
to  commence  this  action,  and  to  recover  of  the  defend- 
ants upon  and  for  the  cause  of  action  set  forth  in  the 
complaint,  and  on  or  about  April  29,  1870,  the  plaintiff 
commenced  an  action  in  this  court  against  the  defend- 
ants upon  and  for  a  part  of  the  same  cause  of  action^ 
that  is  to  say,  to  recover  of  these  defendants  the  sum 
of  eleven  thousand  six  hundred  and  forty  dollars 
and  twonty-five  cents,  being  the  aggregate  amount  of 
five  drafts  alleged  in  the  complaint  in  that  action  ta 
have  btxm  drawn  by  him  upon  C.  S.  Stettauer  &  Com- 
pany, at  twenty  days  sight,  in  payment  of  beef  delivered 
by  the  plaintiff  under  the  said  contract,  and  in  con- 
formity therewith,  and  endorsed  as  correct  by  the  com- 
missary agent  named  in  the  said  contract,  and  presented 
for  acceptance  and  payment  to  them,  and  which  tb^y 
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had  refused  to  pay ;  that  these  defendants  appeared 
and  defended  the  said  action,  and  the  same  was  pend- 
ing when  this  action  was  commenced,  and  that  such 
proceedings  were  had  therein  ;  that  after  this  action  was 
commenced,  and  on  October  21, 1874,  judgment  was  re- 
covered and  entered  therein,  in  favor  of  the  plaintiff  and 
against  the  defendants,  upon  and  in  conformity  with 
the  report  of  a  referee  to  whom  the  same  was  referred 
for  trial  and  determination,  for  the  sum  of  five  thousand 
and  ninety-nine  dollars  and  seventy-nine  cents  damages, 
and  nine  hundred  and  eighteen  dollars  and  eighty  cents 
costs,  being  the  amount  of  one  of  the  last  named  drafts, 
which  was  dated  May  1, 1868,  and  was  for  the  sum  of 
three  thousand  five  hundred  and  five  dollars  and  ninety  - 
five  cents  and  interest  thereon,  the  said  referee  having 
in  his  report  therein,  decided  and  determined  that  the 
plaintiff  was  not  entitled  to  recover  against  the  defend- 
ants, for  or  on  account  of  the  four  other  drafts  set 
forth  in  the  complaint  in  that  action,  and  amounting  in 
the  aggregate  to  eight  thousand  one  hundred  and  thirty- 
four  dollars,  and  being  all  dated  April  23,  1868." 

The  separate  items  of  delivery  numbered  upwards 
of  sixty. 

The  plaintiff  moved  for  the  reference  upon  the 
pleadings,  and  an  affidavit  that  the  trial  would  require 
the  examination  of  a  long  account. 

The  defendants  insisted  that  difficult  questions  of  law 
would  arise,  and  that  there  was  a  question  of  fraud 
raised  by  the  answer. 

The  motion  to  refer  was  granted,  and  the  defendants 
appealed. 

A.  H.  Dyettj  for  appellant. 

Elihu  Hootj  for  respondents. 

By  the  Court. — Monell,  Ch.  J.— The  objection 
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that  the  defendant's  answer  presents  a  question  of 
fraud,  is  disposed  of  by  Welsh  9.  Darragh(52  JV.  Y. 
690).  It  is  there  held,  that  if  the  plaintiflPs  cause  of 
action  is  referable,  it  can  not  be  made  non-referable 
by  the  defendant' s  answer. 

The  only  remaining  objection  is,  that  difficult  ques- 
tions of  law  will  arise,  which  under  the  exception  in 
the  code,  renders  the  action  non-referable  ((7oefo  §  271). 

The  court  can  not  in  any  case  direct  a  reference, 
* '  where  the  investigation  will  require  the  decision  of 
difficult  questions  of  law;*'  but  the  party  alleging 
that  such  questions  will  arise,  must  present  the  points 
of  difficulty  clearly  and  distinctly  ;  for  the  court  must 
be  satisfied  that  they  are  questions  of  real  difficulty. 
And  it  is  not  enough  that  the  party  or  his  attorney  or 
counsel  allege  it  generally  (Anonymous^  5  Cow.  423 ; 
Shaw  V.  Ayres,  4  Id.  52  ;  Lusher  v  Walton,  1  CaineSj 
149 ;  Salisbury  v.  Scott,  6  John.  329). 

The  defendants  have  not  complied  with  these  re- 
quirements ;  and  we  can  not  determine,  from  the 
affidavit  of  their  counsel,  what  questions  of  law  he 
claims  will  arise.  After  stating  the  proceedings  in,  and 
the  trial, of  another  action  between  the  same  parties,  in 
which  certain  questions  of  law  were  discussed  and  de- 
cided, he  says  :  "On  the  trial  of  this  action  important 
questions  of  law  will  arise  in  addition  to  the  important 
and  difficult  questions  of  law  which  arose  upon  the  said 
reference,  and  which  were  argued,  according  to  my 
present  recollection,  for  nearly  two  entire  days  before 
the  referee,  in  addition  to  voluminous  briefs  submitted 
by  both  parties ;  and  other  questions  of  law  will  arise 
upon  the  trial  of  this  action  upon  the  defense  set  forth 
in  the  answers  of  the  defendants  in  this  action,  as  by 
reference  thereto  will  more  fully  appear." 

I  do  not  think  we  are  required  to  carefully  examine 
the  pleadings  to  see  what,  if  any,  questions  of  law, 
difficult  or  otherwise,  may  be  raised  upon  the  defense 
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set  up.  Such  questions,  if  they  exist,  should  be 
pointed  out,  that  we  may  see  what  the  party  relies  on, 
and  whether  they  are  of  any  real  diflBculty. 

As  sole  referees  are  now  almost  invariably  members 
of  the  legal  profession,  they  are,  perhaps,  as  competent 
to  determine  even  difficult  questions  of  law,  as  the 
court.  Besides,  the  ample  remedy  by  appeal  to  correct 
errors  is  another  and  a  sufficient  protection. 

I  am  of  opinion  the  order  should-  be  affirmed,  with 
costs. 

Fbeedman,  J.,  concurred. 


MARY  E.  MARYOTT,  Plahsttifp  and  Appellant, 
V.  BENJAMIN  C.  THAYER,  Dkfendant  and 
Respondent. 

REFERENCE— COMPULSORY— OP  ALL  THE  ISSUES. 

L   AireWEB,  MAT  BB  FOUin>BD  ON  AYEBMBKTS  CONTAIKED  IH. 

a.  In  an  action  on  contract  where  the  anawer  sets  up  an  aflSrmative 
defense  or  defenses,  by  way  of  counter-claim  or  otherwise,  in- 
vohing  the  examination  of  a  long  account,  aU  the  Usues  a/re 
rrferdble^ 

Although 
the  cause  of  action  set  forth  in  the  complaint  is  nonrreferahU, 

Before  Monell.  Oh.  J.,  Freedman  and  Sedgwick,  JJ. 

Decided,  June  7,  1875. 

Appeal  from  an  order  of  reference. 
The  action  was  to  recover  a  sum  of  money  received 
by  the  defendant  to  the  plaintiffs  use. 

Tii.— 27 
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The  complaint  alleged  the  recovery  of  a  judgment 
in  an  action  in  which  the  defendant,  an  attorney  at 
law,  was  the  plaintiffs  attorney ;  an  assignment  of 
the  judgment  to  the  plaintiflf  in  this  action,  and  the 
collection  of  it  by  the  defendant. 

The  defendant,  as  separate  defenses  or  counter- 
claims, or  set-offs,  alleged  the  advancing  and  paying 
out  of  money,  and  the  performing  of  labor  and  services, 
aggregating  a  large  number  of  items. 

Upon  the  pleadings,  and  an  affidavit  that  the  trial 
will  require  the  examination  of  these  numerous  items,  a 
motion  was  made  to  refer  the  trial  of  the  action. 

The  plaintiff  did  not  deny  that  the  items  constitu- 
ting the  alleged  counter-claim  or  set-off  were  numer- 
ous. 

The  motion  was  granted,  and  the  plaintiff  ap- 
pealed. 

Albert  SticJcney^  for  appellant. 

B.  O.  Thayer^  in  person,  for  respondent. 

By  the  Court. —Moif ell,  Ch.  J. — Among  the 
cases  where  the  court  is  authorized  to  direct  a  refer- 
ence is  *'  where  the  trial  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  account"  on  either  side  " 
{Code^  §  271,  sub.  1).  Under  this  provision  it  was  held, 
in  some  cases,  that  the  court  could  refer  all  the  issues, 
if  any  one  of  them  required  the  examination  of  a  long 
account,  notwithstanding  that  as  to  such  other  issues 
the  parties  had  an  absolute  right  of  trial  by  jury  (see 
Whittaker  v.  De  Fosse,  7  Bosw.  678 ;  Batchelor  c. 
Albany  City  Insurance  Company,  1  Sweeny^  346).  But 
recent  decisions  of  this  court  have  somewhat  restricted 
the  power  and  confined  it  to  cases  where  all  the  causes 
of  action  set  forth  in  the  complaint  were  referable.  Thus 
in  Evans  H).  Kalbfleish  (36  Superior  CL  45) \  one  cause 
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of  action  was  on  a  special  contract,  which  did  not  in- 
volve the  examination  of  any  account.  A  second  cause 
of  action  was  for  work,  labor,  and  services,  the  trial  of 
which  would  require  the  examination  of  a  long  ac- 
count. It  was  held  the  whole  action  could  not  be 
referred.  A  similar  decision  was  made  in  Boss  t). 
Combes  (37  8upe7  ior  Ct.  289). 

These  decisions  conflict  with  the  former  adjudications 
only  in  respect  to  the  power  of  the  court  to  refer  all  the 
issues  when  some  only  are  referable.  But  they  do  not 
affect  the  question  involved  in  this  appeal. 

The  plaintiff's  only  cause  of  action  is  upon  contract. 
Its  trial  will  not  require  the  examination  of  any  ac- 
count.    It  is,  therefore,  not  referable. 

But  the  defendant  has  interposed  a  counter  claim  or 
set-off,  embracing  a  large  number  of  items,  which  will 
require  to  be  examined  on  the  trial. 

We  are  concluded  by  the  decision  of  the  special 
term,  that  the  trial  will  require  the  examination  of  a 
long  account,  within  the  meaning  of  the  code  (Ronalds 
V.  Mechanics'  National  Bank,  37  Superior  Ct.  208; 
Hossack  V.  Heyerdahl,  38  Id.  391),  leaving  the  only 
question,  whether  the  court  can  direct  a  reference  of 
all  the  issues,  when  only  those  presented  by  the  defen- 
dant's  counter-claim  or  set-off  are  referable.  Very 
nearly  this  precise  question  was  presented  in  Kain  v. 
Delano  (11  Abb.  N.  S,  29).  The  plaintiff's  cause  of 
action  was  a  single  item.  The  answer  alleged  a  coun- 
ter-claim, which,  the  plaintiff's  moving  affidavit 
averred,  would  require  the  examination  of  a  long 
account.  The  court  of  appeals  reversed  the  order 
directing  a  reference  of  the  whole  action,  on  tlie  ground 
that  the  proof  before  the  court  below  was  insufficient 
to  show  that  a  long  account  would  be  required  to  be 
examined.  But  the  power  to  refer  in  such  a  case  is,  I 
think,  fully  recognized  by  the  court.  They  say  (p.  36), 
*^The  defendants  do  not  allege  or  set  up  any  counter- 
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claim,  or  any  defense,  resting  upon  or  calling  for  the 
examination  of  an  account  between  the  parties  to  the 
action.  As  new  matter,  there  is  set  np  by  way  of 
defense  a  single  transaction." 

There  is  o,  dictum  in  ^elshv.  Darragh  (52  ilT.  T.  590, 
692),  which  determines  the  referability  of  an  action  by 
the  complaint ;  and  that  if  the  plaintiff's  cause  of 
action  is  on  contrdct,  the  answer  of  the  defendant  can 
not  make  it  non -referable,  although  it  may  set  up  a 
recoupment  or  counter-claim,  of  which  by  itself  he 
would  have  the  right  of  trial  by  jury. 

To  allow  a  reference  of  an  entire  action,  where  the 
only  referable  issue  is  upon  an  independent  cause  of 
action  set  up  by  a  defendant  as  a  counter-claim, 
would  seem  to  effectually  deprive  a  plaintiff  of  the  right 
of  trying  Ms  cause  of  action  by  jury.  A  right  which 
was  recognized  and  enforced  in  Townsend  v.  Hendricks 
(40  Bow.  Pr.  143). 

But,  perhaps,  the  code  can  not  be  differently  con- 
strued. It  says  an  account  "  on  either  side^^  which  is 
broad  enough  to  allow  of  a  reference  of  the  defendant's 
issues,  when  the  plaintiff's  action  is  upon  contract,  al- 
though in  itself  not  referable. 

Until  the  court  of  appeals  recedes  from  what  we 
think  is  decided  in  Kain  t).  Delano  {swprd),  we  must 
adopt  that  as  the  law. 

The  order  must  be  affirmed,  with  costs. 

Fbeedhan  and  Sedgwiok,  JJ.,  concurred. 


\        ' 
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MICHAEL  L,  DOYLE,  et  al.,  Plaiktiffs  and  Ap- 
pellants, V.  SAMUEL  LORD,  et  al.,  Defend- 
ANTS  AND  Respondents. 

LESSOR  and  lessee. 
L  Wnroows — flight  abd  aib. 
a.  Mght  of  lessee  and  lessor  in  respect  of, 
1.  Where  a  bnilding  haying  windows  overlooking  vacant  prem 
ises  owned  by  the  lessor  is  demised,  ^^mth  the  appurtenances^'*^ 
by  a  lease  containing  only  a  covenant  for  quiet  enjoyment, 
the  lessee  acquires  no  right  as  against  the  lessor,  or  those  claim- 
ing nnder  him,  to  have  the  windows  remain  unobstructed 
for  the  passage  of  light  aod  air,  or  any  other  purpose. 
1.  Such  a  right  does  not  pass  under  the  clause,  "  mth  the 
appurtenances.^* 
1.  This,  although  the  vacant  premises  are  situate  in 
the  rear  of  the  building  and  have  erected  on  them  a 
priey  (constituting  what    is    ordinarily  termed    a 
yard),  it  appearing  that  the  lessee  had  no  right  to 
the  use  of  the  privy,  nor  of  access  thereto. 
1.  Consequently  the  lessor^  or  those  claiming  under 
him,  are  at  liberty  to  place  an  erection  on  such 
vacant  premises,  although  the  effect  is  to  en- 
tirely obstruct  the  windows  of  the  demised 
house  which  overlooks  the  vacant  premises. 
h  What  facts  do  not  affect  these  rights. 

These  rights  are  not  affected  by  the  facts : 
That  the  lessor  had  covenanted  to  put  iron  bars  in  the  win- 
dows ;  had  for  a  valuable  consideration  granted  to  an  ad- 
joining owner  the  privilege  to  put  windows  in  his  building 
looking  into  the  rear  premises,  and  had  covenanted  not  to 
obstruct  such  windows ;  that  the  lessee  was'  restricted  by 
the  demise  to  him,  to  using  the  demised  premises  for  a 
particular  business,  for  which  business  the  light  from  the 
windows  was  highly  desirable  and  beneficial,  the  sales 
largely  depending  on  it ;  that  the  lessor  had  subsequently 
leased  the  vacant  premises  to  the  party  who  was  putting 
up  the  erection  complained  of,  making  such  subsequent  lease 
subject  to  the  prior   one,   and  providing  in  the  subse- 
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quent  lease  that  the  lessee  therein  should  not  interfere  with 
the  lessee  in  the  prior  lease,  in  the  occupation  of  the  pre- 
mises thereby  demised. 
ANCIENT  LIGHTS. 
L  SnglUh  doctrine  of,  does  not  obtain  in  the  State  of  New  York. 


Before  Monell,  Ch.  J.,  Citbtis,  and  Speib,  JJ. 

Decided  June!,  1876. 

Appeal  from  a  jadgment. 

In  July,  1870,  Ann  Gillett  (the  owner)  leased  to  the 
plaintiff  *'all  that  store  on  the  fi/rH  floor ^  known  as 
No.  85  Forsyth  street,  in  the  city  of  New  York,  to  be 
occupied  by  them  as  a  dry  goods  store,  vyith  the  ap- 
purtenances^ for  the  term  of  five  years  from  May  1, 
1871."  The  lease  contains  a  covenant  of  peaceable 
ttnd  quiet  enjoyment. 

The  width  of  the  store  was  twenty-five  feet,  and  its 
depth  fifty-one  feet.  There  was  an  open  space  in  the 
rear  nineteen  feet  deep  and  of  the  width  of  the  store. 
Under  some  parol  agreement  between  the  lessor  and 
the  plaintiffs,  the  lessor,  before  executing  the  lease 
caused  a  door  and  part  of  the  windows  in  the  rear  wall 
of  the  store,  and  opening  or  looking  upon  the  afore- 
said space,  to  be  closed,  except  leaving  a  space  of 
about  two  feet  in  the  upper  part  of  the  windows,  which 
the  plaintiffs  barred  with  iron  bars,  leaving  no  means 
of  access  from  the  store  to  the  space  in  the  rear ;  but 
the  upper  part  of  the  windows  furnished  light  to  the 
rear  of  the  store. 

The  open  space  in  the  rear  of  the  store  was  part  of  a 
lot  or  space  of  nineteen  feet  wide  and  fifty  feet  deep, 
extending  across  the  rear  of  the  plaintiffs  lot  and  the 
lot  adjoining  on  Forsyth  street,  and  was  also  owned 
by  Mrs.  Gillett. 

On  May  1,  1874,  Mrs.  Gillett  leased  for  a  term  of 
ien  years  the  whole  of  the  lot,  nineteen  feet  wide  and 
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fifty  feet  deep,  above  mentioned,  to  the  defendants. 
This  lease  covers  the  open  space  in  the  rear  of  the 
plaintiflTs  store. 

It  is  alleged  that  the  defendants  are  about  to  erect 
upon  said  lot  a  ballding  covering  nearly  the  whole 
thereof,  which  will  so  obstruct  the  light  and  exclude 
the  air  from  the  rear  of  the  plaintiff's  store,  as  to  be  an 
irreparable  injury. 

The  action  was  tried  by  the  court  without  a  jury. 
There  was  some  evidence  on  the  part  of  the  plaintiffs, 
which  it  was  claimed  established  some  right  to  the  use 
of,  and  a  corresponding  right  of  access  to,  a  privy  in 
the  space  in  the  rear  of  the  store.  But  the  defendants 
fully  negatived  any  such  right. 

It  was  also  proved  that  in  1873  the  plaintiffs,  for 
the  purpose  of  obtaining  a  greater  amount  of  light,  had 
enlarged  the  rear  windows  of  the  store.  But  it  was 
done  without  any  "  authority,  license,  right,  or  privilege 
from  the  lessor." 

The  court  dismissed  the  complaint,  and  the  plaintiffs 
appealed. 

The  following  opinion  was  delivered  at  special  term  : 

Freedman,  J. — Plaintiffs'  claim  to  relief  rests 
wholly  upcm  the  lease  by  Ann  Gillett  of  the  store  on 
the  first  floor  of  No.  85  Forsyth  street. 

This  lease  did  not  carry  with  it  an  implied  covenant 
against  the  obstruction  of  the  windows  in  the  rear  of 
the  store.  The  statute  (1  Jiev.  Siai.y  Edm.  Ed,  689,  § 
140)  is  explicit  that  no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate — and  a  lease  is  a  conveyance 
within  the  definition  of  that  term  contained  in  the 
statute.  The  only  exception  that  has  ever  been  recog- 
nized by  the  courts  is  that  the  grantor  or  lessor  is  held 
to  warrant,  by  implication,  that  he  has  title.  In  all 
other  respects  the  rule  of  caveat  emptor  applies  (Oana- 
day  V.  Stiger,  3  Jones  and  8p.  423 ;  affirmed  55  N.  T. 
452). 
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Nor  did  the  lease  carry  with  it,  as  a  part  of  the  thing 
actually  demised,  the  right  in  the  store  to  derive  light 
and  air  from  the  lessor's  adjoining  land.  Myers  t?.  Gtem- 
mel  (10  Barb.  637),  and  Palmer  v.  Wetmore  (2  Sandf. 
316),  are  conclusive  upon  me  upon  this  branch  of  the 
case.  In  this  connection  it  may  be  pointed  out  that 
the  English  doctrine  of  prescriptive  right  to  ancient 
lights  (which  rests  wholly  upon  implied  covenants  in 
deeds),  though  recognized  in  some  of  the  United  States, 
has  been  expressly  repudiated  in  this  state  in  Parker 
V.  Poote  (19  Wend.  318).  It  was  held  to  be  inapplica- 
ble to  the  growing  cities  and  villages  of  this  country. 
This  case  has  been  followed  in  Pierre  v.  Perwals  (26 
Me.  436),  Napier  v.  Bulwinkle  (6  Bichard  99),  and 
Cherry  v.  Steir  (11  Md.  1). 

In  Massachusetts,  the  doctrine,  if  it  ever  was  recog- 
nized, was  changed  by  positive  enactment. 

Nor  did  the  lease  grant  the  yard  or  any  right  therein 
as  appurtenances.  I  agree  with  the  learned  judge  who 
denied  the  motion  for  an  injunction,  that  the  premises 
are  virtually  described  as  bounded  by  the  four  walls 
of  the  store. 

The  lease,  therefore,  carried  nothing  beyond  the 
boundary  as  an  appurtenatice,  except,,  perliaps,  such 
rights  as  were  clearly  and  absolutely  necessary  to  the 
enjoyment  of  the  demised  premises  in  any  way ;  as,  for 
instance,  a  right  of  way  to  the  premises,  if  such  right 
were  necessary  to  obtain  access.  But  the  strict  neces- 
sity and  location  of  such  a  right  must  be  shown  by  ex- 
trinsic evidence.  Now,  instead  of  its  being  shown  that 
it  was  necessary,  or  that  it  was  the  intention  of  the 
parties  that  a  right  to  the  use  of  the  yard  should  pass 
to  the  plaintiffs,  it  does  appear  that,  at  the  request 
of  the  plaintiffs  themselves,  all  access  to  the  yard  from 
the  store  was  effectually  cut  off  at  or  before  the  com- 
mencement of  their  term. 

For  these  reasons,  the  erection  by  the  defendants  of 
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a  building  within  about  two  feet  and  eight  inches  of 
the  rear  of  the  wall  of  the  said  store,  does  not  entitle 
the  plaintiffs  to  the  relief  prayed  for.  They  should 
have  protected  themselves  by  an  express  covenant. 

The  defendants  are  entitled  to  judgment  dismissing 
the  complaint,  with  costs. 

Francis  Byrne^  attorney,  and  A.  J.  Vanderpoel^ 
of  counsel  for  appellants,  urged  : — ^I.  Mrs.  Gillett  be- 
ing the  owner  of  the  two  lots,  Nos.  83  and  85  Forsyth 
street,  and  having  erected  the  two  houses  thereon,  and 
being  still  such  owner  when  she  leased  respectively  to 
the  plaintiffs  and  to  the  defendants  (by  separate  de- 
mises), the  rights  of  the  parties  are  to  be  regarded  as  to 
the  apparent  condition  of  the  property.  There  was  a 
yard,  a  privy  on  the  same,  and  two  windows  in  the  rear 
of  the  store  demised  to  plaintiffs.  Consequently  the 
plaintiffs  are  entitled  to  light  and  air,  as  they  then  ex- 
isted. "  The  lights  are  an  essential  and  necessary  parts 
of  a  house"  (Palmer  t?.  Fletcher,  1  Levinz,  122  ;  Bob- 
bins t.  Barnes,  Hoharty  131 ;  Nicholas  v.  Chamberlain, 
Cro.  Jac.  121 ;  Cox  v.  Matthews,  Ventris,  237 ; 
Riviere  v.  Bower,  Ryan  <&  Moody ^  24 ;  Compton  v. 
Richards,  1  Pricey  27 ;  Coutts  v.  Graham,  1  Moody  c6 
Malk.y  396 ;  Story  x.  Odin,  12  Ma^s.  157 ;  Peyton  tj. 
the  Mayor,  &c.,  of  London,  9  Barn,  &  Cress.  725).  All 
the  above  are  cited  with  approbation  in  Lampman  o. 
Milks  (21  ]!f.  Y.  605),  and  the  English  law,  as  to  lights, 
and  easements,  servitudes,  &c.,  established  where  the 
houses  have  been  erected  or  are  owned  by  the  same 
proprietor.  It  is  there  stated,  that  the  decision  of  Parker 
V.  Foote  (19  Wend.  309),  as  to  "the  first  portion  of  the 
rule  laid  down,"  &c.,  "has  no  bearing  upon  the  doc- 
trine, that  if  a  man  builds  a  house,  at  the  same  time 
owning  both  the  site  of  the  house  and  the  adjoining  land, 
and  then  sells  the  house,  neither  he  nor  his  grantees  can 
afterwards  bnild  upon  the  vacant  ground  so  as  to  ob* 
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struct  the  windows  of  the  house."  The  following  cases 
—  The  New  Ipswich  Factory  ©.  Batcheldor  (3  N.  H, 
190) ;  The  United  States  t).  Appleton  (1  SumTter^  492)— 
are  likewise  approved  therein.  In  My  res  v.  Gremmel 
(10  Barh.  643),  the  court  refers  to  the  adaptation  of 
buildings  on  adjoining  lands  for  light  and  air,  &c. 

II.  Light  and  air,  and  the  right  to  go  into  the  yard, 
were  easements  and  appurtenances,  &c.  (Browning  et 
al.  tK  Dalesme,  3  Sand.  S.  C.  13,  a  case  between  tenants 
in  the  same  building,  as  to  right  to  use  of  hatch  and 
hoist-way,  and  of  passage  and  light). 

III.  The  windows  as  existing,  and  the  yard  were 
" apparent,"  and  so  the  plaintiflTs  rights  were  to  be  re- 
spected (Butterworth  v.  Crawford,  46  If.  Y.  349, 
which  was  a  case  of  two  lots  and  a  privy  built  on  the 
line  and  a  drain  from  it  through  one  lot  under  ground). 
See  also  Huttmeir  T?.  Albro  (18  N,  T.  48,  an  ease- 
ment as  to  a  rear  alleyway).  "It  is  a  general  rule 
that  upon  a  conveyance  of  land,  whatever  is  in  use  for 
it  as  an  incident  or  appurtenance  passes  with  it,"  at  p. 
51,  Voorhees  v.  Burchard  (55  N.  T.  98).  A  grant  of 
land  (a  mill  site)  by  metes  and  bounds  carried  with 
it  a  mill  yard  adjoining  as  appurtenant  (Marvin  «. 
Brewster  Iron  Mining  Co.,  55  N.  T.  549,  550,  and  561 ; 
and  WasKburrCs  Easemervts  and  Servitudes^  3  Ed. 
37,  &c.,  WiUard  on  Real  Estaie^  &c.,  218,  &c.). 

IV.  The  defendants  took  title  from  Mrs.  Gillett  upon 
a  covenant  "that  the  changes  they  should  make  "  shall 
not  interfere  with  "  Doyle  and  Adolphi." 

V.  The  plaintiffs  fully  proved  their  case,  and  the 
court  assumed  "  that  there  was  an  interruption  of  the 
light  and  air  by  the  acts  of  the  defendants,  as  stated  in 
the  complaint,  and  that  the  plaintiffs  had  various  wit- 
nesses in  court  to  prove  such  allegations,'' therefore, 
the  relief  claimed  should  have  been  granted,  and  the 
motion  to  dismiss  the  complaint  denied.  The  case  of 
Canaday  v.  Stiger  (55  N.  T.  452),  cited  by  the  learned 
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Justice  Fbeedman,  as  authority  to  sustain  bis  views, 
seems  to  be  against  him,  and  in  fact  supports  the  plain- 
tiflTs  view.  At  page  454,  Chief- Judge  Churoh  says: 
•*  The  parties  are  presumed  to  have  been  on  the  ground, 
and  known  the  condition  of  the  house  and  the  state  of 
its  completion." 

YI.  If  Mrs.  Gillett  desired  to  change  the  legal  effect 
of  the  demise,  and  the  rights  thereunder,  she  should 
liave  reserved  a  privilege  by  agreement  to  build  upon 
the  yard,  and  to  close  up  the  windows.  The  mere  fact 
that  plaintiffs  did  not  use  the  privy,  did  not  prevent 
them  from  doing  so ;  they  did  not  surrender  or  part 
with  any  of  their  rights. 

T.  D.  PeUoTij  attorney  and  of  counsel  for  respon^ 
dents,  urged  as  to  the  matters  discussed  and  decided : — I. 
The  plaintiffs  are  not  entitled  to  relief,  upon  the  ground 
that  the  defendants'  occupation  will  interfere  with  the 
light  and  air  flowing  through  their  windows.    There  is 
no  authority  in  this  state  to  support  the  plaintiffs,  and 
they  must  rely  upon  the  English  doctrine  in  relation  tO' 
the  obstruction  of  light  and  air.    By  that  doctrine,  and 
in  the  absence  of  express  grant  or  covenant,  the  right 
to  unobstructed  lights  may  be  established  in  two  ways. 
(1)  By   prescription — ^as  when    one's   windows    have- 
overlooked  his  neighbors  unoccupied  land  for  twenty 
years.     -Although  we  are  not  directly  concerned  with 
this  branch,  for  the  paintiffs  have  occupied  but  four 
years,  yet  it  should    be   noted   that  the  doctrine  of 
**  ancient  lights"  has  been   expressly  repudiated  in 
this  state,  and  held  inapplicable  to  the  growing  cities 
and  villages  of   this  country  (Parker    v.  Foote,   1& 
Wend.  316 ;  Radcliffe  v.  The  Mayor,  4  Corns.  195).   (2) 
By  implied    covenant  against  obstruction,   as  where 
one  conveys  his  house  with  windows  overlooking  his 
adjoining  land  (Saddon  v.  Senate,  13  JSast.  79 ;  Pom- 
fort  V.  Ricroft,  1  Saund.  332,    4  KervPs   Com.  473)t 
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(a.)  There  can  be  no  express  or  implied  grant  of  light 
and  air.  They  are  common  blessings,  not  subject  of 
limitation,  and  can  not  be  granted  (Parker  v,  Foote, 
supra,  316 ;  Cross  v.  Lewis,  2  Barn.  <6  Oress.  628  ; 
Washburn  on  Real  Propertyy  2d  vol.  3d  ed.  317 ; 
Moore  v.  Rawson,  3  Barn.  &  dress.  340).  (1)  It  follows 
that  the  plaintiffs  mast  rely  upon  the  second  branch  of 
the  doctrine,  or  upon  an  implied  covenant  against  the 
obstruction  of  light  and  air.  (2)  No  covenant  can  be 
implied  from  the  lease  to  the  plaintiffs  (1  Rev.  Slat. 
Edmond's  ed.  §  140,  p.  689 ;  The  Mayor  v.  Mabie,  13 
JSr.  Y.  165  ;  Kinney  v.  Watts,  14  Wend.  38). 

II.  There  was  no  demise  of  a  right  to  the  plaintiffs 
to  derive  light  and  air  from  the  adjoining  premises  or 
rear  lot.  Such  a  right  can  not  exist  in  this  case  with- 
out the  implication  of  covenants.  A  grant  can  not  be 
extended  by  implication  (Grant  v.  Chase,  17  Mass. 
441,  3  Cruise  Big.  47,  art.  61.  (1)  The  question  pre- 
sented here  has  been  fully  considered,  and  decided 
adversely  to  the  plaintiff^s  claim,  in  Myers  v.  Gemmel, 
(10  Barb.  637,  646) ;  Palmer  o.  Wetmore  (2  Sand.  316). 
The  facts  presented  in  these  cases  are  so  completely 
analogous  to  the  present,  that  nothing  can  be  added  to 
their  effect,  (a)  These  cases  have  been  recognized  and 
approved  by  the  court  of  appeals  in  Johnson  v. 
Oppenheim  (65  N.  T.  293) ;  Washburn  on  Real  Prop- 
ertj/y  313.  (b)  The  same  doctrine,  declared  upon 
analogous  facts,  is  found  in  Collier  v.  Pierce  (7  Oray, 
18) ;  Heverstick  tj.  Sipe  (33  Penn.  368) ;  Mullen  ^. 
Strieker  (19  Ohio  1 35) ;  Morrison  *  v.  Marquand  (34 
lowa^  35). 

III.  (1)  The  opinion  of  Judge  Selden  in  Lampman 
t).  Milk  (21  N.  r.),  is  not  an  authority.  The  matter 
there  discussed  was  not  before  the  court,  nor  was  the 
point  essential  to  the  decision  of  the  case.  The  opinion 
is  an  obiter  and  not  a  precedent.  "A  precedent  in 
law  is  a  decision  arrived  at  by  a  competent  tribunal 
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after  a  pertinent  inquiry  upon  the  points  bearing  upon 
the  subject  discussed"  (Moloney  v.  Dows,  8  Abb.  321  ; 
Cohens  v.  Virginia,  6  Wheat.  284  and  299 ;  1  Bishop 
on  Criminal  Procedure.  Sec.  1031-1033). 

rV".  The  plaintiffs  are  not  entitled  to  relief  in  this 
action,  upon  the  ground  that  the  defendants  have  re- 
moved the  privies  from,  and  occupied  the  premises  in 
the  rear  yard.  (1)  That  yard,  with  its  privies,  was  not 
appurtenant  to  the  store.  The  premises  are  clearly 
described,  to  wit:  '*all  that  store  on  the  first  floor, 
Ac.,  to  be  occupied  by  them  as  a  dry  goods  store, 
with  the  appurtenances."  There  is  no  pretense  that 
the  privies,  or  use  of  the  yard,  was  (like  a  right  of 
way)  necessary  to  the  enjoyment  of  the  store.  Plain- 
tiflFs  had  privies  on  other  premises,  (a)  The  premises 
granted  are  clearly  defined  in  the  deed,  and  are  limited 
to  the  four  walls  of  the  store.  The  premises  described 
in  a  deed  can  not  be  enlarged  by  the  word  "appurte- 
nances "  (Grant  t).  Chase,  17  Mass.  441 ;  Manning  v. 
Smith,  6  Conn.  291 ;  3  Cruise  Dig.  272).  (b)  There 
can  be  no  presumption  that  the  lease  carried  with  it 
anything  beyond  the  premises  described.  As  the  yard 
and  privies  were  not  within  the  description,  the  plain- 
tiff's right  to  use  them  can  only  be  established  by  evi- 
dence that  the  parties  contemplated  and  understood 
that  such  right  should  pass  to  the  plaintiff  as  inciden- 
tal to  the  premises  {Phillips  on  Ev.  C.  &  S.  page 
1403,  note  966 ;  1  Qreenleof  on  Ev.  286 ;  Carry  v. 
Thompson,  1  Daly^  35).  "Whether  a  thing  not 
specifically  described  in  the  deed  is  a  parcel  or  not  of 
the  thing  demised,  is  always  a  matter  of  evidence" 
(BxJLLER,  J.  in  Doe  v.  Burt,  1  Term  JRep.y  704).  (c)  The 
facts  show  that  it  was  not  intended  by  the  parties  that  a 
right  to  use  the  yard  and  privies  should  pass  to  the 
plaintiffs. 

Mr.  PeUon  also  made,  with  others,  the  following 
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point:  The  dftfendants  had  occupied  the  yard  and 
removed  the  privies  before  the  commencement  of  this 
action ;  the  court  will  not  restrain  the  defendants  by 
injunction  from  doing  an  act  already  done ;  but  leave 
the  plaintiffs  to  their  remedy  at  law,  which  is  ample 
(Bean  9.  Coleman,  44  N.  H.  647) ;  and  also  points  as  to 
the  effect  of  the  alteration  of  the  windows  by  the  lessee. 

By  the  Court.— Monell,  Ch.  J.— The  decision  of 
this  case  rests,  1  think,  solely  upon  the  constractioo, 
force,  and  effect  of  the  lease  from  Ann  Gillett  to  the 
plaintiffs. 

I  am  unable  to  discover  anything  in  the  extraneous 
or  cotemporaneous  facts  or  circumstances,  which 
creates,  enlarges,  or  varies  the  rights  of  the  tenants. 
Whatever  they  acquired  was  under  and  in  pursuance 
of  Iheir  lease.  If  there  was  any  parol  understanding, 
it  was  before  the  lease  was  signed,  and  can  not,  there- 
fore, be  allowed  to  vary  or  contradict  the  terms  of  the 
lease.  Nor  can  any  right  be  derived  from  the  former 
occupancy,  or  the  designed  present  use  of  the  building. 
In  both  cases,  doubtless,  light  and  air  were  essential  to 
its  beneficial  use  and  enjoyment ;  and  the  destruction 
or  interruption  of  either,  may  seriously  impair  the 
habitability  of  the  structure. 

But  light  and  air,  however  free  and  of  common 
right,  are  not  so  inherent  in  a  demise,  that  the  lessor 
must  absolutely  protect  his  lessee  in  the  free  and  unin- 
terrupted enjoyment  of  them.  The  right  may  be  se- 
cured by  express  contract,  and  the  tenant  may  protect 
himself,  by  making  the  lease  terminable  upon  the 
happening  of  any  substantial  interference  by  the  land- 
lord, or  those  under  him,  with  the  use  of  these  essential 
and  desirable  elements.  But  the  law  implies  no  such 
right  and  imposes  no  such  obligation. 

There  is  no  express  covenant  in  the  plaintiff's  lease 
which  covers  the  right  they  claim.    The  only  covenant 
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is  of  quiet  and  peaceable  enjoyment,  which  is  broken 
only  by  actual,  or  possibly  constructive  eviction,  and 
is  always  satisfied  by  damages. 

The  case  rests,  therefore,  as  has  been  already  said, 
npon  the  quantum  of  interest  the  plaintiffs  took  under 
their  lease.  And  for  the  purpose  of  examining  the 
question,  it  maybe  treated  as  if  the  threatened  obstruc- 
tion was  by  Mrs.  Gillett,  and  not  by  her  tenants. 

And  it  here  may  be  said,  that  there  is  nothing  in 
the  letting  to  the  defendants,  which  creates  or  recognizes 
any  right  in  the  plaintifi^,  other  than  such  as  may  be 
fairly  im  plied  from  their  lease. 

It  is  well  settled  that  the  English  law  as  to  lights 
has  not  been  adopted  in  this  country  (Parker  v.  Poote, 
19  Wend.  309  ;  Auburn,  &c.,  Plank  Road  Co.  v.  Doug- 
lass, 9  If.  T.  447). 

There  is,  therefore,  no  prescription  growing  out  of  a 
long  user,  which  gives  a  right  to  a  continued  and  unin- 
terrupted use  of  light ;  and  unless  it  passes  to  a  tenant, 
as  an  incident  or  appurtenant  to  his  lease,  the  law  will 
not  restrain  the  landlord  from  occupying  or  improving 
the  adjacent  space,  even  though  such  occupancy  may 
impair  or  totally  destroy,  the  beneficial  use  of  the 
tenant*  8  property. 

This  may  seem  harsh  doctrine ;  but  the  rights, 
duties,  and  obligations  of  parties  are  governed  by  well- 
settled  principles  of  law,  and  by  the  application  of  such 
principles  their  rights  must  be  determined.  If  such 
principles  do  not  afford  sufBlcient  protection,  it  is  al- 
ways in  the  power  of  parties  to  protect  themselves  by 
express  contract. 

The  plaintiff's  lease  was  of  the  store  within  its  four 
walls.  It  did  not  cover  any  right  to  the  use  of  any 
adjacent  space,  for  any  purpose  whatever.  Light  is 
not  an  appurtenant,  in  the  sense  that  it  legally  apper- 
tains to  and  is  a  part  of  the  principal  thing.  If  ancient 
lights  are  not  protected  in  this  country,  even  where  the 
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use  has  continued  and  been  nninterrupted  for  a  long 
period  of  time,  how  can  a  tenant  whose  use  of  the  light 
begins  only  with  his  term  claim  such  protection  ?  His 
landlord  does  not  engage  that  he  shall  have  any  more 
than  is  specified.  What  he  does  not  express,  can  not 
be  implied,  unless  the  law  implies  it.  And  implications 
of  an  obligation  on  the  part  of  a  lessor  in  his  lease,  ex- 
cept that  the  tenant  shall  quietly  enjoy,  can  not  be  made. 

The  case  of  Palmer  v.  Wetmore,  in  this  court  (2 
Sand/.  316),  determined  this  question.  The  action  was 
upon  the  covenant  to  pay  rent.  The  defense  an  evic- 
tion. 

The  plaintiff  owned  several  lots,  one  of  which  he 
demised  to  the  defendant.  He  afterwards  built  on 
some  of  the  other  lots,  and  the  building  obstructed  the 
light  in  the  defendant's  windows.  Oakley,  Ch.  J., 
says, — **  where  there  is  no  question  of  ancient  light,  the 
owner  of  a  lot  adjoining  a  house  may  so  improve  or 
build  upon  his  lot,  as  to  shut  up  the  windows  of  such 
house  that  are  situated  in  the  end  or  side  adjacent  to 
his  lot.  We  see  no  reason  why  a  landlord,  in  respect 
to  his  tenant,  is  more  restricted  as  to  his  vacant  lots 
than  he  would  be  in  respect  to  any  other  owner,  for 
years  or  in  fee,  of  an  adjacent  house." 

That  decision  has  not  been  authoritatively  disturbed, 
and  the  principle  has  been  frequently  recognized  and 
affirmed  (Banks  v.  Am.  Tract  So.  4  Sandf.  Ch.  438, 
464  ;  Mall  an  v.  Brown,  13  Wend.  261 ;  Picard  v.  Col- 
lins, 23  Barb.  445,  458). 

It  is  not  necessary  in  this  case,  to  go  to  the  extent 
to  which  the  doctrine  is  carried  in  Palmer  v.  Wetmore. 
There  the  payment  of  rent  was  resisted  on  the  ground 
of  a  constructive  eviction  by  reason  of  the  obstruction 
of  light  to  the  demised  premises.  That,  if  any,  was  the 
tenant's  remedy  ;  or,  if  there  was  any  breach  of  a  cov- 
enant, express  or  implied,  he  might  have  sued  for 
damages. 
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But  a  remedy  at  law  does  not  give  a  remedy  in 
equity  ;  on  the  contrary  it  destroys  the  right  to  go  into 
equity,  except  where  the  injury  is  irreparable  for 
damages. 

There  is  a  dictum  in  Lampman  v.  Milks  (21  JV.  T. 
512),  where  the  learned  judge  refuses  to  recognize  Par- 
ker V.  Foote  {ubi  sup.\  as  bearing  upon  the  doctrine, 
'^  that  if  a  man  builds  a  house,  and  at  the  same  time 
owning  both  the  site  of  the  house  and  the  adjoining 
land,  and  then  sells  the  house,  neither  he  nor  his  gran- 
tees can  afterwards  build  upon  the  vacant  ground,  so 
as  to  obstruct  the  windows  of  the  house."  But  the 
learned  judge  did  not  refer  to  Meyers  ?).  Gemmel  (10 
Barb.  637),  nor  to  Palmer  v.  Wetmore  {ubi  sup.\  both 
of  which  cases  are  citei  with  approval  in  the  much 
more  recent  case  of  Johnson  v.  Openheim  (65  N.  T. 
293),  where  the  court  says,  ''  the  mere  building  upon  or 
other  improvement  of  the  adjoining  lot,  by  which  the 
premises  of  the  defendants  were  rendered  less  commo- 
dious of  occupation,  or  less  suitable  to  the  uses  of  the 
defendants,  did  not  affect  the  right  of  the  plaintiff  to 
their  rent,  or  authorize  the  defendants  to  terminate  the 
lease  and  abandon  the  premises." 

The  dictum  in  Lampman  v.  Milks  was  obiter.  The 
action  was  for  diverting  a  water-course,  and  involved 
the  question  of  servitudes  and  easements  passing  under 
a  deedy  and  not  rights  which  at  most  rest  upon  pre- 
scription. 

Upon  the  whole,  I  am  of  the  opinion,  that  this  case 
was  decided  correctly  at  the  special  term.  There  was 
nothing  expressed  in  the  written  lease,  or  that  could 
legally  be  implied  from  it,  nor  in  the  relation  of  the 
parties,  that  gave  to  the  plaintiff  such  an  absolute  right 
to  the  use  of  light  to  the  demised  premises,  as,  if  he  was 
deprived  of  it  by  their  lessor  or  his  grantees,  would 
constitute  a  cause  of  action. 

It  follows,  therefore,  that  there  has  been  no  threat- 
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ened  illegal  interference  with  or  obstruction  of  sach 
light,  so  as  to  furnish  a  status  to  the  plaintiffs  to  seek 
the  restraining  power  of  the  court  to  prevent  it. 
The  judgment  should  be  aflBrmed,  with  costs. 

Speir,  J.,  concurred. 

Curtis,  J.  (dissenting).— In  1859,  Ann  Gillett  con- 
veyed to  Samuel  Lord  thirty  feet  in  depth  the  rear  part 
of  lots  Nos.  83  and  85  Forsyth  street.  These  two  lota 
were  adjacent,  and  twenty -five  feet  each  in  width,  and 
one  hundred  feet  deep.  The  fronts  were  occupied  by 
two  five-story  buildings,  fifty-one  feet  in  depth,  the  up- 
per stories  used  as  tenements,  and  the  first  stories  as 
stores  or  tenements.  In  the  rear  of  these,  there  was 
left  a  yard  nineteen  feet  in  depth,  which  Ann  Gillett  in 
1859  covenanted  with  Samuel  Lord  not  to  obstruct 
within  the  space  of  ten  feet  for  twenty  years,  granting 
him  the  privilege  of  windows,  &c. 

In  1870,  Ann  GiUett  leased  to  the  plaintiffs,  "all  that 
store  on  the  first  floor  of  the  building  known  as  No.  85 
Forsyth  street,  in  the  city  of  New  York,  to  be  occupied 
by  them  as  a  dry-goods  store,  with  the  appurtenances," 
for  the  term  of  five  years  from  May  1,  1871.  May  1, 
1874,  Ann  Gillett  leased  to  the  defendants  the  two 
houses  and  lots,  Nos.  83  and  85  Forsyth  street,  for  the 
term  of  ten  years,  subject  to  the  lease  to  the  plaintiffs, 
and  with  the  provision  that  any  change  made  by  them 
for  business  purposes  should  not  interfere  with  the 
plaintiffs  in  the  occupation  under  the  lease  to  them. 

Previous  to  the  letting  of  the  store,  No.  85  Forsyth 
street,  by  Ann  Gillett  to  the  plaintiffs,  the  first  floor 
was  partitioned  in  the  middle,  the  front  part  being  used 
as  a  store ;  and  the  rear  part,  which  was  divided  by  par- 
titions into  two  rooms,  was  used  as  a  residence.  There 
were  two  windows  in  the  rear  wall,  about  three  by  six 
feet  in  size,  and  a  door  between  them  leading  into  the 
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yard  in  the  rear,  where  there  were  privies.  There  was 
another  door  opening  from  the  *' floor''  into  a  hall- 
way, which  led  from  the  front  entrance  to  the  yard. 

The  plaintiffs  agreed  to  hire  the  store  upon  con- 
ditions :  that  the  partition  should  be  taken  out ;  that  the 
doors  leading  into  the  rear  yard  and  hall  should  be 
closed  up ;  and  the  rear  windows  be  bricked  up  about 
three  feet,  and  the  remainder  be  barred  by  six  or  eight 
iron  bars.  These  changes* were  made  before  the  plain- 
tiffs' lease  commenced. 

The  plaintiffs  never  had  any  means  of  access  to  the 
yard,  except  by  going  into  the  street,  and  thence 
through  the  hall.  They  never  had  keys  to,  and  never 
used,  the  privies.  They  had  water-closets  elsewhere. 
In  1873,  the  plaintiffs,  without  consent  of  the  landlord, 
enlarged  the  rear  windows  to  about  five  by  eight  feet, 
their  present  size.  This  was  prior  to  the  lease  of  Ann 
Gillett  to  the  defendants.  Since  the  execution  of  the 
lease  from  Ann  Gillett  to  the  defendants  of  May  1, 
1874,  the  latter  have  erected  a  wall  within  three  feet  of 
the  rear  of  the  plaintiffs'  store,  about  twenty  feet  high, 
and  extending  about  four  feet  above  the  top  of  the 
plaintiffs'  rear  windows.  There  is  room  between  the 
wall  and  windows  for  the  plaintiffs'  shutters  to  swing. 
The  wall  is  painted  white. 

The  evidence  showed  that  this  wall  obstructed  the 
light  flowing  through  the  present  windows,  and  in- 
jured plaintiffs'  business. 

The  object  of  the  action  is  to  restrain  the  defend- 
ants from  erecting  the  wall,  and  from  occupying  the 
yard  to  the  exclusion  of  the  plaintiffs. 

The  plaintiffs  insist  that  they  have  the  right  to  the 
full  and  unrestricted  enjoyment  of  the  light  and  air 
flowing  into  the  store,  to  the  extent  that  they  had  be- 
fore the  defendants  obstructed  it,  and  also  the  right  of 
access  to  the  yard,  and  that  the  defendants  should  be 
enjoined  from  proceeding  with  the  building. 
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The  coTTiplaint  was  dismissed  at  the  trial,  and  the 
plaintiffs  excepted. 

It  is  unnecessary  to  consider  the  evidence  as  to 
whether  the  plaintiffs  were  interfered  with  by  the  de- 
fendants, as  complained  of,  in  respect  to  light  and  air, 
as  the  learned  judge  at  the  trial  stated,  that  for  the  pur- 
pose of  hearing  the  motion  to  dimiss  the  complaint,  he 
would  '*  assume  that  there  was  an  interruption  of  the 
light  and  air  by  the  acts  of  the  defendants,  as  stated  in 
the  complaint,  and  that  the  plaintiffs  had  various  wit- 
nesses in  court  to  prove  such  allegations." 

The  plaintiff  Doyle  testified:  *'  I  did  not  exercise  the 
right  to  visit  the  water-closet,  because  we  had  water- 
closets  in  the  Grand  street  store. ' '  The  evidence  showed 
that  the  latter  were  in  plaintiffs'  adjoining  premises,  and 
that  there  were  water-closets  in  the  rear  of  the  yard  of 
No.  85  Forsyth  street. 

The  first  question  for  consideration  is,  what  construc- 
tion is  to  be  given  to  the  lease  from  -Ann  Gillett  to  the 
plaintiffs.  The  premises  leased  are  therein  described 
as  "  All  that  store  on  the  first  floor  of  the  building 
known  as  No.  85  Forsyth  street,  &c.,  to  be  occupied  by 
them  as  a  dry  goods  store,  with  the  appurtenances." 
The  store  with  the  appurtenances  is  distinctly  demised, 
and  the  character  of  the  occupation  of  it  carefully 
designated. 

In  addition  to  what  is  expressed  in  the  lease,  there 
is  other  written  evidence  of  the  intention  of  the  parties, 
as  to  what  was  to  be  enjoyed  with  the  store.  In  the 
agreement  of  Ann  Gillett  of  July  27,  1870,  produced  in 
evidence  by  the  plaintiffs,  she  binds  herself  '*to  cut  a 
doorway  in  brick  wall,  and  brick  up  present  back 
door,  and  put  iron  bars  in  the  two  rear  windows." 
This  agreement  was  carried  into  effect.  It  clearly 
manifests  an  intention  that  the  plaintiffs  should  have 
the  enjoyment  of  these  windows  looking  into  the  yard, 
and  that  moreover  she  would  place  iron  bars  there  to 
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protect  them  in  such  enjoyment  from  any  trespasses 
incident  to  the  open  nature  of  the  yard,  and  by  the 
change  of  the  door  another  means  of  access  was  to  be 
created.  It  is  evident  she  knew  these  windows,  with 
their  incidents  of  light  and  air,  were  elements  of  value 
in  the  occupancy  and  letting  of  her  store,  from  her  hav- 
ing leased  to  Samael  Lord  in  1859,  for  two  hundred 
dollars,  the  right  for  twenty  years  to  place  windows  in 
his  building  looking  into  this  very  yard,  which  she  also 
covenanted  not  to  be  obstruct. 

This  shows  that  she  knew,  when  she  undertook  to 
protect  these  windows  as  a  condition  of  the  plaintiflTs 
taking  the  store,  that  their  use  without  obstruction  waa 
valuable,  and  that  she  intended  it  to  pass  with  the  store 
to  the  plaintiffs  under  the  lease.  Again,  if  her  lease  to 
the  defendants  of  May  1, 1874,  is  referred  to,  embracing 
the  premises  in  question,  and  under  which  the  defend- 
ants claim,  it  will  be  seen  that  she  not  only  makes  it 
subject  to  the  plaintiffs'  lease,  but  also  provides  that 
the  defendants  shall  not  interfere  with  the  plaintiffs  in 
the  occupation  under  the  lease  to  them.  The  evidence 
is,  that  the  year  previous  to  the  lease  to  defendants,  the 
plaintiffs  had  very  much  enlarged  the  rear  windows, 
and  increased  their  capacity  for  light  and  air,  to 
that  extent  modifying  the  nature  of  their  occu- 
pancy. 

From  all  these  instruments  which  are  to  be  consid- 
ered  together,  it  is  apparent,  that  it  was  the  intention  of 
the  lessor  that  the  plaintiffs  should  have  the  right  to  the 
use  of  the  rear  windows,  and  access  to  the  yard,  with- 
out obstruction  or  interference.  The  written  evidence 
shows  the  enjoyment  of  these  rights  and  incidents  was 
in  the  contemplation  and  intention  of  both  parties  at 
the  time. 

It  is  shown  that  the  light  from  these  windows  is- 
highly  desirable  and  beneficial,  and  necessary  for  a 
dry  goods  store,  that  being  the  occupancy  of  the  prem- 
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jses,  to  which  the  plaintiffs  were  limited  by  the  terms  of 
their  lease,  and  that  their  sales  largely  depended  apon 
it.  It  can  not  be  presumed  that  the  plaintiffs  were 
ignorant  of  its  7alae  when  they  took  from  their  lessor 
an  agreement  specially  providing  for  the  protection  of 
these  windows.  If  the  yard  and  windows  were  inci- 
dent and  appnrtenant  to  the  premises,  can  there  be  any 
question  that  they  passed  to  the  plaintiffs  under  the 
description  of  the  store  **  with  the  appurtenances,"  as 
stated  in  their  lease  t  It  is  urged  by  the  defendants, 
that  the  plaintiffs  did  not  use  the  yard.  They  used  it 
so  far  as  it  was  an  auxiliary  to  the  enjoyment  of  the 
windows  looking  into  it ;  they  derived  light  and  air 
from  it,  and  if  they  did  not  use  the  water-closets,  it  was 
a  preference  which  did  not  affect  their  legal  rights  in 
respect  to  the  privileges  of  the  yard. 

From  Bucher  v.  Sandford  {Oouldsborough  R,  99, 
AnnOy  30  Eliz.)  to  Voorhees  v.  Burchard  (56  N.  T.  98\ 
and  Marvin  v.  Brewster  Iron  Mining  Co.  {Id.  638),  the 
courts  have  been  constantly  called  on  to  construe  what 
passes  by  the  words  cum  pertinentus.  It  was  early 
held  that  a  curtilage  or  court-yard  is  parcel  of  the  house 
and  passes  with  it,  because  its  use  is  a  necessity  (Car- 
den  V.  Track,  Oroke  Eliz.  89).  A  late  jurist  says,  "  If 
a  house  or  store  be  conveyed,  everything  passes  which 
belongs  to,  and  is  in  use  for  it,  as  an  incident  or  appur- 
tenance" (4  Kent  Com.  467).  He  also  again  says, 
*^That  the  right  to  the  enjoyment  of  free  and  pure  air, 
as  incident  to  the  estate,  is  likewise  under  the  protec- 
tion of  the  law  "  (3  KctU  Com.  448). 

These  definitions  seem  broad  enough  to  embrace 
the  rear  windows  and  yard,  and  the  tendency  of  the  de- 
cisions is  rather  to  enlarge  than  to  restrict  their 
ecope. 

In  Huttemeyer  v.  Albro  (18  N.  T.  60),  it  is  said  by 
Strong  J.,  *^The  easement  will  exist  for  the  common 
benefit,  &c.,  if  it  is  apparent  from  the  conveyances  and 


DOYLE  V.  LORD.  439 


Dissenting  opinion  of  Curtis,  J. 


the  circumstances  connected  with  the  manner  of  the 
use  and  enjoyment  of  the  land,  that  such  was  the  inten- 
tion of  the  parties. '* 

When  anything  is  granted,  access,  and  all  else  nec- 
essary for  its  foil  and  free  enjoyment,  passes  as  an  inci- 
dent appurtenant  (Comstock  v.  Johnson,  46  ^.  T.  620 ; 
Voorhees  v.  Burchard,  65  N.  T.  103;  Marvin  v.  Brew- 
ster Iron  M.  Co.  Id.  649 ;  Browning  v.  Delesme,  3 
aandf.  18). 

Having  arrived  at  the  conclusion  that  the  lease  to 
the  plaintiffs  must  be  construed  to  pass,  as  appurten- 
ances to  the  store,  the  rear  windows  and  the  unob- 
structed flow  to  them  of  light  and  air  from  the  yard, 
as  it  was  at  the  time  of  the  demise,  and  also  the  right 
of  access,  and  that  the  defendants'  title  was  subject 
to  the  occupancy  of  the  plaintiffs,  under  their  lease,  of 
the  yard  as  it  then  was,  it  becomes  unnecessary  to 
consider  most  of  the  remaining  questions  presented 
on  the  argument.  Whether  an  implied  covenant  for 
quiet  enjoyment  exists  in  the  lease  to  the  plaintiffs,  and 
what  application  should  be  given  in  this  case  to  the 
maxim,  Oujus  est  solum^  ejus  est  usque  ad  ccelum^  and 
what  rule  prevails  as  to  ancient  lights  are  among  them. 
Nor  do  the  cases  of  Palmer  i).  Wetmore  (2  Sandf,  316), 
and  Myers  v.  Gemmel  (10  Barb.  537),  seem  relevant  in 
this  point  of  view,  for  they  are  instances  where  the 
landlord  built  on  adjoining  lots  and  not  upon  any  part 
of  the  demised  premises.  Neither  does  the  question 
arise  to  be  necessarily  passed  upon,  as  to  the  effect 
upon  the  first  conveyance  of  a  severance  by  the  common 
owner,  upon  the  holders  of  the  two  portions,  in  respect 
to  any  open  and  visible  servitude  or  benefit  affecting 
their  respective  parts  by  him  previously  created. 

Under  this  construction  of  the  case  as  to  what  passed 
by  the  words,  "  with  the  appurtenances, *'  it  would  seem 
that  the  plaintiffs  were  entitled  to  the  injunction  they 
moved  for. 
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The  judgment  and  order  appealed  from  shotdd.  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 


FIRST  NATIONAL  BANK  OP  PORTLAND, 
MAINE,  Plaintiff  and  Respondent,  v.  GAR- 
RET L.  SCHUYLER,  et  al.,  Defendants  akd 

Appellants. 

l  bill  op  exchange. 

1.  AOOBFTAKCE,  ACCOMMODATIOK  AFTER  DISOOITIIT  OF. 

1.   Liability  of  accepter, 
a.  Tlie  acceptor  is  liabls  to  the  party  who,  in  good  faith  and 
for  value,  disco  anted  the  bill  before  its  acceptance. 

1.  Knavoledge,    This,  although  such  party  knew  it  was  t« 
be  accepted  for  the  accommodation  of  the  drawer. 

2.  EVTOK-NCE  FOR  PLAHfTIFF  IN  AN  ACTION  ON  SUCH  ACOBFTANCB. 

1.  Pretnous  transactions, — Credit, 
Evidence  of  previous  similar  transactions  between  the  parties, 
that  plaintiff  in  discounting  the  bill  relied  chiefly  on  its  being^ 
accepted  by  the  drawee,  and  that  the  plaintiff  at  the  time  of 
discount  had  no  knowledge  that  it  was  not  drawn  in  the  usual 
course  of  business,  is  proper^  if  not  necessary,  as  tending  to 
show  plaintiff  to  be  a  bona  fide  holder  for  value. 
n.  EVIDENCE. 
1.  Questions. 
a.  What  not  objectionable,  as  calling  for  a  conclusion  of  Zaw,  or 
for  evidence  beyond  the  knowledge  of  witness. 

Before  Monell,  Ch.  J.,  Fbeedman  and  Sedgwiok,  iS. 

Bedded  June  7, 1875. 

Appeal  from  a  judgment.. 


( 
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The  action  was  to  recover  against  the  defendants  as 
the  acceptors  of  a  bill  of  exchange. 

The  defendants  alleged  that  their  acceptance  was 
without  consideration  and  for  the  accommodation  of 
tlie  drawer;  and  that  the  plaintiffs  received  it  with 
knowledge  that  it  was  an  accommodation  acceptance, 
and  entirely  npon  the  credit  of  the  drawers ;  and  that 
the  plaintiffs  paid  no  consideration  therefor,  and  are  not 
the  lawful  or  bona  fide  owners. 

The  bill  of  exchange  was  drawn  at  Portland^  by  R. 
Holyoke,  upon  the  defendants  in  New  TorTc.  Before 
acceptance  it  was  discounted  for  Holyoke  by  the  plain- 
tiffs, and  by  them  sent  to  New  York  for  acceptance, 
and  was  there  accepted  by  the  defendants.  There  had 
been  many  previous  similar  transactions  between  Hol- 
yoke and  the  bank,  in  which  they  discounted  the  drafts 
before  acceptance ;  all  of  which  had  been  accepted 
and  paid  by  the  defendants. 

The  plaintiffs  president  was  examined  upon  a  com- 
mission, and  the  defendants  objected  severally  to  the 
following  interrogatories : 

**  State  whether  the  plaintiff,  by  any  or  either  of  its 
oflBcers  or  agents,  or  either  of  them,  before  discounting 
said  draft,  had  any  knowledge  or  information  that  the 
same  was  not  drawn  in  the  regular  course,  or  that  the 
same  was  accepted  by  the  defendants  without  consider- 
ation, or  for  the  accommodation  of  the  drawer  thereof ; 
state  what,  if  any,  knowledge  or  information  the  plain- 
tiff's officers  or  agents  had  in  respect  thereto.'' 

**  State  whether  the  plaintiff  had  previously  dis- 
counted the  drafts  of  R.  Holyoke,  accepted  or  endorsed 
by  these  defendants ;  if  yea,  when,  to  what  amount, 
and  whether  the  same  was  paid  by  the  defendants  at 
maturity.'' 

"Upon  what  credit  did  the  plaintiff  chiefly  rely  in 
discounting  the  drafts  in  suit,  and  why  %  " 

The  first  interrogatory  was   objected   to    on    the 
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gronnds :  1st,  that  it  is  leading ;  2d,  that  it  calls  for  a 
coDclasionof  law  ;  8d,  that  it  calls  for  evidence  necessa- 
rily beyond  the  knowledge  of  the  witness. 

The  seventh  interrogatory  was  objected  to  as  calling 
for  immaterial  evidence. 

The  eight  interrogatory  was  objected  to  on  the 
grounds:  1st,  that  it  calls  for  a  conclusion  of  law  ;  2d, 
that  it  calls  for  something  beyond  the  knowledge  of 
the  witness. 

The  objections  were  overruled,  and  the  defendants 
excepted. 

In  answer  to  the  interrogatories  the  witness  stated, 
that  the  plaintiffs  had  no  knowledge  or  information, 
that  the  bill  was  not  drawn  in  the  nsnal  or  regular 
course  ;  or  that  the  acceptance  was  without  considera- 
tion or  for  the  accommodation  of  the  drawer.  That  the 
bank  had  previously  discounted  drafts  dravm  in  the 
same  manner,  which  were  subsequently  accepted  and 
paid  by  the  defendants ;  and  that  in  discounting  the 
bill,  the  plaintiffs  relied  chiefly  upon  the  defendants, 
as  acceptors,  for  the  reason  that  all  the  previous  bills 
had  been  paid  by  them. 

One  of  the  defendants  was  examined  as  a  witness. 
Evidence  of  the  time  of  acceptance,  and  that  it  was 
after  the  discount,  that  the  acceptance  was  without 
consideration  and  for  the  accommodation  of  the  draw- 
ers, was  objected  to  by  the  plaintiffs,  and  excluded  by 
the  court 

The  defendants  excepted. 

The  court  directed  a  verdict  for  the  plaintiffs.  The 
defendants  excepted  and  appealed  from  the  judg- 
ment. 

i?l  O.  Smedlepj  attorney  and  of  counsel  for  appel- 
lants, on  the  points  noticed  by  the  court  in  its  opinion, 
urged :— I.  The  interrogatories  objected  to  were  ob-^ 
jectionable  on  each  of  the  grounds  urged  by  defend- 
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ants,  and  should  have  been  disallowed.  The  last  one 
was  especially  objectionable.  The  question  as  to  what 
credit  is  relied  on  in  a  transaction  is  always  incompe- 
tent (See  Merritt  v.  Briggs,  11  Alb.  Law  J".,  273,  in: 
commission  of  appeals).  In  the  case  at  bar  it  is  a  con- 
clusion of  law  that  plaintiff  relied  on  credit  of  R.  Holy- 
oke  (Farmers'  &  Mechanics'  Bank  v.  Empire  Stone 
Dressing  Co.,  6  Bosw.  275,  on  page  290). 

II.  The  court  below  erred  in  excluding  the  evidence 
offered  by  defendants  as  to  want  of  consideration  for 
the  acceptance.  The  plaintiff  was  not,  as  against  the 
defendants,  a  bona  fide  holder  for  value  of  the  bill  in 
suit  The  plaintiff  was  the  party  with  whom  the  con- 
tract of  acceptance  was  made,  and  it  being  made  with- 
out consideration,  the  plaintiff  can  not  recover  from 
defendants  (Farmers'  &  Mechanics'  Bank  n.  E.  Stone 
Dressing  Co.,  supra).  The  evidence  offered,  if  uncon- 
tradicted, would  have  entitled  defendants  to  a  dismissal 
of  the  complaint  under  the  authority  last  cited. 

Chase^  Bestow  &  BoU^  attorneys,  and  Philo  Ohase^ 
of  counsel  for  respondent,  urged  on  the  points  noticed 
by  the  conrt  in  the  opinion : — I.  The  court  properly  ex- 
cluded the  testimony  offered  by  the  defendants.  It 
was  entirely  immaterial  whether  the  draft  was  accepted 
before  or  after  being  discounted  by  the  plaintiff,  or 
what  consideration  there  was  for  the  acceptance,  or 
whether  the  draft  was  accepted  for  accommodation,  and 
without  consideration.  The  defendants,  in  their  an- 
swer, admit  their  acceptance  of  the  draft.  The  defend- 
ants proved  by  Gould,  the  cashier  of  the  bank,  that 
Holyoke,  the  drawer,  applied  to  the  bank  to  discount 
the  draft ;  that  the  application  was  referred  to  the  board 
of  directors  ;  that  the  bank  then  discounted  the  draft, 
and  paid  Holyoke  the  full  amount  thereof,  less  the  bank 
discount,  and  placed  the  amoubt  paid  to  his  credit 
in  his  account  with  the   bank,  and  which  he  subse- 
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quently  drew  out.  Here  was  proof  given  by  the  de- 
fendants themselves  that  the  plaintiff  discounted  the 
draft  in  the  regular  course  of  business,  and  paid  full 
consideration  therefor.  The  plaintiff  took  the  draft 
upon  the  assurance  of  flolyoke  that  he  had  drawn  the 
draft  against  lumber  shipped  by  him  to  the  defendants. 
The  plaintiff  discounted  the  draft  in  anticipation  of 
its  acceptance  by  the  defendants.  They  had  accepted 
and  paid  all  the  previous  drafts  drawn  against  them 
by  Holyoke,  discounted  by  the  plaintiff,  under  similar 
circumstances.  They  accepted  the  draft  in  question. 
The  plaintiff  had  every  reason  to  believe  they  would 
pay  this  as  they  had  paid  the  others. 

II.  It  was  no  defense  to  this  action  that  the  defend- 
ants were  accommodation  acceptors  (Grant  v.  Ellicott, 
7  Wend.  227  ;  Grandin  v.  Le  Koy,  2  Paige,  509  ;  Red- 
fiel-d  &  Bigelow  on  Notes  and  Bills^  216  ;  Edwards  on 
Bills,  430 ;  Ghitty  on  Bills,  81).  It  is  an  elementary 
principle  that  an  accommodation  acceptor  is  liable  to 
a  ftoTia  fide  holder  for  value,  though  the  latter  have 
notice  of  the  accommodation  {Story  on  Bills,  §§  191- 
263 ;  Chitty  on  Bills,  305).  The  evidence  offered  was 
immaterial,  and  properly  excluded  by  the  court. 

III.  It  was  no  defense  to  this  action  if  the  defendants 
-did  accept  the  draft  after  it  was  discounted  by  the 
plaintiff  (Commercial  Bank  of  Lake  Erie  v.  Norton,  1 
Hill,  507 ;  Mechanics'  Bank  v.  Livingston,  33  Barh, 
458  ;  The  Bank  of  Louisville  /;.  Ellery,  34  Barh.  633 ; 
Williams  «.  Winans,  2  Green's  Rep.  [N.  J".],  339). 

IV.  The  mere  matter  of  lime,  when  the  note  is 
signed  or  bill  is  accepted,  in  such  case,  is  immaterial. 
The  act  of  signing  or  accepting  relates  back  to  the  de- 
livery of  the  note  or  bill  (Mechanics'  Bank  Z).  Livings- 
ton, supra ;  Story  on  Bills.  §  201 ;  Chitty  on  Bills, 
8th.  Am.  Ed.  263). 

V.  There  was  suflBcient  consideration  for  the 
acceptance  of  the  bill  by  the  defendants.    The  accep- 
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tance  itself  implied  consideration  (Mechanics'  Bank  v. 
Liyingston ;  The  Bank  of  Lonisville  v.  Ellery,  supra^ 
and  cases  cited).  There  was  sufficient  consideration  in 
the  forbearance  of  the  plaintiff  to  resort  to  the  drawer, 
as  it  would  have  done  in  case  of  non-acceptance  by  the 
defendants. 

By  the  Court. — Monell,  Ch.  J.— The  evidence 
was  uncontradicted  that  the  plaintiffs  discounted  the 
bill  of  exchange  for  the  drawer  in  the  regular  and 
usual  way,  that  it  was  subsequently  accepted  by  the 
defendants  without  qualification,  and  that  it  had  not 
been  paid. 

This  left  no  question  for  the  jury ;  and  if  upon  the 
undisputed  facts  the  plaintiff  can  recover,  then  the  ver- 
dict must  be  upheld. 

The  plaintiffs  were  undoubtedly  the  bona  fide  owners 
of  the  bill.  An  accommodation  acceptor  of  such  a  bill 
becomes  liable  to  the  holder,  even  though  the  holder 
knew  the  acceptance  was  without  consideration  {Story 
on  Bills,  §§  191,  253). 

The  time  of  the  acceptance  is  not  material,  and  may 
as  well  be  after  as  before  it  passes  to  the  holder  (Me- 
chanics' Bank  v.  Livingston,  83  Barb.  459,  465,  which 
was  a  case  in  all  respect  like  the  one  before  us.  And 
see  Bank  of  Louisville  7>.  Ellery,  84  Barb.  680,  and 
Commercial  Bank  v.  Norton,  1  Hill,  601,  608). 

The  circumstance  that  the  bill  had  not  been  ac- 
cepted when  it  was  discounted  by  the  plaintiffs,  ren- 
dered it  proper,  if  not  actually  necessary,  for  them  to 
show  that  they  had  paid  value  for  it ;  and  having 
shown  that,  it  constituted  them  bona  fide  holders,  and 
shut  out  any  defense  of  want  of  consideration  between 
the  drawer  and  acceptors.  Hence  the  evidence  to  prove 
the  manner  of  the  plaintiffs  becoming  the  holders  of 
the  bai,  objected  to  by  the  defendant,  was  properly 
allowed  to  be  given.    Until  acceptance,  the  legal  reli- 
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ance  of  the  plaintiffs  was  upon  the  drawer.  Bat  hav- 
ing paid  value  for  the  bill,  the  subsequent  acceptance 
by  the  drawees,  whether  voluntary  and  for  the  accom- 
modation of  the  drawer,  or  otherwise,  enured.to  the 
plaintiffs,  and  constituted  it  a  legal  liability  of  the  de- 
fendants. 

For  these  reasons  the  evidence  offered  by  the  de- 
fendants was  wholly  immaterial,  and  was  properly 
excluded.  That  the  acceptance  was  without  considera- 
tion, and  for  the  accommodation  of  the  drawer  of  the 
bill,  constituted  no  defense  to  an  action  by  these  plain- 
tiffs, even  though  it  bad  been  shown  that  they  had 
discounted  the  bill  with  knowledge  of  those  facts. 
They  had  become  boTia  fide  holders,  and  that  was 
enough  to  exclude  the  defense. 

The  direction  to  the  jury  was  correct^  and  the 
Judgment  entered  upon  their  verdict  should  be  af- 
firmed* 

FbebdkaNi  and  Sedgwiok,  JJ.,  concuned. 
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JAMES  KEMPLE,  Plaintiff  and  Respondent,  v. 
JOHN  DARRO W,  et  al.,  Defendants  and  Ap- 
pellants. 

L  contract  silent  as  to  time  of  performance. 

1.  Requires  some  act  of  the  parties^  sach  as  an  offer  or  demand  to 
limit  the  time. 

Until 
BQch  act  the  contract  eontinties  open  for  performance. 

But 
upon  the  doing  of  such  act  by  one  party,  the  other  is  bound  to  re- 
q>ond  by  performing  the  coyenants  to  be  by  him  performed  on 
the  doing  of  sach  act.    If  he  fails  so  to  respond,  he  is  gnilty  of  a 
breach  of  the  contract,  and  liable  therefor. 
IL  REFEREE'S  FINDINGS. 
1.  What  neobssabt  for  pxtrfosbs  of  afpeal. 
1.  A  party  who  deems  certain  facts  as  essential  to  his  case,  must 
procure  the  referee  to  either  find  or  refuse  to  find  them, 

a.  If  the  facts  as  claimed  to  exist  are  not  found,  the  general 
term  can  not  assume  them  to  exist ;  and  if  there  is  no  rtfusal 
to  find  them,  the  conrt  can  not  look  into  the  testimony  to  see 
whether  there  is  any  evidence  to  support  them,  or  whether 
the  referee  ought  to  have  found  them. 
1.  A  general  finding  can  not  be  affected  by  any  evidence 
of  a  particular fatt,  which  the  referee  has  neither  found 
nor  refused  to  find. 
EXAMPLE.     A   defendant   agreed   to   furnish  a 
plaintiff  with  certain  materials,  in  such  numbers 
and  amounts  as  might  be  required.  The   referee 
found    generally  that  defendant   had  failed  to 
perform, 

that,  whatever  evidence  there  was  wnich  it  was 
claimed  established  that,  by  the  agreement  be- 
tween the  parties,  the  material  was  all  to  be  de^ 
livered  within  a  certain  time,  and  that  plaintiff 
would  not  permit  a  delivery  within  that  time,  but 
had  improperly  delayed  and  obstracted  defendr 


I    I 


448  EEMPLE  t.  DARROW. 


Statement  of  the  Case. 


ant,  80  that  he  could  not  make  delirery  within  the 
time,  and  bad  refused  to  allow  delivery  to  be  made 
when  he  was  ready  to  do  so,  neither  the  claimed 
fact  that  the  time  of  performance  was  limited  bj 
the    contract,  nor    the   evidence   which  it  was 
claimed  supported  it,  could  be  considered,  the 
referee  having  neither  found  nor  refused  to  find 
specifically  on  such  claimed  particular  fact, 
ra.  COSTS  OP  APPEAL. 
1.  When  not  aixowed  to  eitheb  pabty. 
a,  WiU  not  be  when  the  judgment  below  tbas  for  too  much,  and 
plaintiff  on  discovering  the  error  offered^  soon  after  the  appeal, 
to  make  the  proper  reduction. 

Before  Moi9 ELL,  Cb.  J.,  Fbeedman  and  Sedowick,  JJ. 

Decided  June  7,  1875. 

« 

-Appeal  from  the  judgment  of  a  referee. 

The  action  was  to  recover  damages  for  the  breach 
of  a  written  contract  for  the  delivery  of  materials  for 
building.  The  plaintiff  alleged  the  non-delivery,  and 
claimed  to  recover  the  difference  between  the  market 
and  contract  price. 

The  answer  averred  that  the  materials  were  to  be 
delivered  before  the  commencement  of  the  next  ensuing 
winter ;  that  the  plaintiff  neglected  to  proceed  with  the 
work,  and  would  not  permit  the  defendants  to  make 
the  delivery  within  the  time  aforesaid  ;  and  that  he  so 
improperly  delayed  the  erection  of  the  building,  and  so 
obstructed  the  defendants,  that  they  could  not  make 
the  delivery  of  such  materials,  and  had  refused  to 
allow  the  delivery  to  be  made  when  the  defendants  were 
ready  to  do  so. 

The  action  was  tried  by  a  referee  who  found  as  facts : 

That  under  the  agreement,  the  defendants  delivered 
to  the  plaintiff  certain  materials  mentioned  therein, 
but  notwithstanding  that  the  plaintiff  fully  did  and 
performed  all  the   terms  and  conditions  of  the  agree- 
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ment  on  his  part  to  be  done  and  performed,  the  de- 
fendants from  the  middle  of  December,  1871,  neglected 
and  refused  to  deliver  to  plaintiff  such  materials  in 
nambers  and  amounts  as  required  under  said  agree- 
ment up  to  January  20,  1873 ;  and  on  and  from  that 
day  forth,  defendants  have  wholly  failed  and  refused 
to  deliver  to  plaintiff  any  such  materials  whatever. 

That  at  the  time  of  such  neglect,  failure,  and  refusal, 
stich  materials  were  largely  appreciating  in  market 
value,  and  in  consequence  of  such  neglect,  failure,  and 
refusal,  the  plaintiff  was  compelled  to  purchase,  and 
did  purchase  for  the  building  of  said  school-house, 
from  other  persons  than  the  defendants,  and  at  prices 
largely  in  excess  of  the  prices  agreed  in  and  under  the 
agreement  to  be  paid  therefor  to  the  defendants,  certain 
building  materials,  and  was  compelled  to  pay,  and  did 
pay,  for  the  delivery  thereof,  and  for  cartage  for  the 
same  ;  and  that  he  paid  for  said  materials  in  excess  of 
what  he  was  required  to  pay  under  the  contract,  and 
for  carting  the  same,  the  sum  of  eighteen  hundred  and 
forty-nine  dollars  and  forty-nine  cents. 

That  such  materials  so  purchased  from  other  persons 
than  defendants,  were  fairly  and  reasonably  worth  the 
sums  paid  therefor  by  the  plaintiff,  and  the  sums  paid 
for  carting  the  same  were  fair  and  reasonable. 

The  defendants  excepted  to  the  several  findings  of 
fact. 

No  exception  was  taken  to  the  admission  or  ex- 
clusion of  evidence :  nor  was  the  referee  requested  to 
find  any  facts  other  than  such  as  were  found  by  him. 

The  defendants  appealed  from  the  judgment. 

After  the  appeal  was  taken,  an  error  in  the  compu- 
tation of  the  referee  was  discovered  amounting  to  five 
hundred  and  thirty-nine  dollars  and  twenty -four  cents. 
Whereupon  the  plaintiff  and  respondent  gave  to  the 
defendants  and  appellants  a  written  stipulation  to 
deduct  that  sum  from  the  judgment. 

VII.  -29 
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The  stipulation  was  produced  upon  the  argument 
of  the  appeal. 

Tawnsend  &  Mdhan^  attorneys ;  and  H.  P.  Tbwn- 
send^  of  counsel  for  appellants. 

B,  P.  Kernan^  attorney;  and  J.  A.  McCaffery^  of 
counsel  for  respondent. 

By  the  Couet. — Monell,  Ch.  J.— The  contract 
was  silent  as  to  the  time  of  delivery,  and  either  party 
could  have  limited  the  time  by  a  demand  or  offer. 
Omitting  to  so  limit  the  time,  it  was  a  continuing  con- 
tract, until  rescinded  by  the  failure  of  the  defendants 
to  perform. 

There  was  some  evidence  tending  to  show  some 
intention  or  understanding  of  the  parties,  that  the 
material  was  to  be  delivered  before  the  close  of  the 
current  year ;  but  it  was  not  of  a  nature  to  so  limit  the 
time  as  to  excuse  a  performance  afterwards. 

The  referee  has  made  no  finding  on  that  subject. 
His  general  finding  is,  that  the  plaintiffs  have,  and  that 
the  defendants  have  not  performed  the  contract.  He 
was  not  requested  to  find  that  the  time  for  the  delivery 
of  the  materials  had  by  parol  been  fixed  by  the 
parties ;  and  there  is  no  exception  by  the  defendants 
that  will  enable  them  to  insist  now  that  the  evidence 
would  have  warranted  such  a  finding. 

The  court  in  reviewing  a  referee's  judgment  can 
look  only  at  his  findings  of  fact,  and  if  they  are  sus- 
tained by  the  evidence,  the  judgment  must  be  affirmed 
(Anderson  t?.  West,  38  Superior  Court  Reports^  441). 

To  raise  any  other  question,  there  must  be  a  refusal 
to  find. 

That  presents  a  question  of  law  which  may  be  ex- 
amined by  the  appellate  court  (Meacham  v.  Burke,  64 
N.  T.  217). 
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The  presumption  is  that  the  referee  has  not  alone 
found  all  the  facts  necessary  to  support  his  conclusions 
of  law,  but  that  he  has  also  found  all  the  facts  warranted 
or  sustained  by  the  evidence.  And  if  it  is  claimed  that 
there  are  other  or  further  facts  which  there  is  evidence 
to  support,  the  attention  of  the  referee  must  be  directed 
to  it.  If  it  is  not,  the  court  will  not,  as  was  said  in 
Mosher  v.  Hotchkiss  (3  Keyes,  161),  explore  the  evi- 
dence to  ascertain  whether  there  are  not  other  facts 
which  might  have  been  found,  and  if  found,  would  have 
authorized  a  discussion  of  the  questions  now  for  the 
first  time  suggested. 

And  therefore  it  is  that  all  the  presumptions  are, 
that  the  findings  are  in  harmony  with  the  conclusions 
upon  all  questions^  when  the  evidence  is  capable  of 
that  construction  (Morgan  v.  Mulligan,  50  N.  T.  665). 

The  general  finding,  therefore,  that  the  defendants 
had  failed  to  perform  their  contract  with  the  plaiuti£f, 
is  not  affected  by  any  evidence  which  it  might  have  been 
claimed  limited  the  time  of  delivery. 

Throwing  all  that  evidence,  as  we  must,  out  of  view, 
it  was  clearly  established  that  the  time  of  performance 
was  not  fixed  or  limited ;  and  that  until  it  was  fixed, 
the  plaintiff  could  demand  performance.  It  was  also 
established  that  he  did  demand  performance,  and  that 
X)erformance  was  refused. 

The  remaining  question  is  one  of  damages. 

The  rule  adopted  by  the  referee  was  correct;  viz., 
the  difference  between  the  contract  price  and  the  fair 
market  value  of  the  materials. 

The  error  in  allowing  cartage  as  part  of  the  damages, 
was  discovered  by  the  respondent  soon  after  the  appeal 
was  taken,  and  he  offered  to  deduct  the  amount  from 
the  judgment.  It  follows  from  our  view  of  the  whole 
case,  that  the  appellants  ought  to  have  accepted  the 
offer  and  discontinued  their  appeal. 

We  can  now,  however,  modify  the  judgment  by 
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deducting  from  it  the  sum  of  five  hundred  and  forty- 
three  dollars  and  twenty -four  cents,  with  interest  from 
December  16,  1874,  and  as  modified  it  should  be  af- 
firmed, but  without  costs  of  the  appeal  to  either  party. 

Fbxedman  and  Sedgwick,  J  J.  concurred. 


SARAH   L.    HUDSON,    Plaintiff,    v.    REUBEN 
SMITH,  ET  AL.,  Defendants. 

L  ESTOPPEL  BY  RECORD,  AND  BES  ADJUDIOATA, 

!•  A  jadgment  in  an  action  brought  pursuant  to  the  proviaions  of 
S  83,  article  d,  title  3,  chap.  8,  part  8,  R.  S.,  relative  to  charging 
heirs  and  devizees  with  the  debts  of  the  decedent,  to  the  extent 
of  the  estate,  interest,  and  right  in  the  real  estate  descended  to 
them  from,  or  devised  to  them  by,  such  decedent,  to  charge  cer- 
tain real  estate  with  a  debt  due  the  plaintiff  by  a  decedent, 
estops  the  parties  defendant  and  their  privies  from  thereafter  dis- 
puting that  the  decedent  had  such  estate,  interest,  and  right  in 
such  real  estate,  as  she  was  by  the  complaint  in  such  action 
alleged,  and  by  the  decision  thereof  adjudged  to  ba^e. 

2.  A  judgment  of  a  court  of  competent  jurisdiction  upon  any  fact, 

title,  or  question  distinctly  put  in  issue,  or  directly  involved  in  the 

suit,  is  conclusive  in  any  other  action  between  the  same  parties  or 

their  privies,  in  respect  to  the  same  fact,  title,  or  question. 

n.  Legal  title,  effect  of  implied  tntst  upon ;  see  remarks  of  the  learned 

judge. 
m.  StibrogcUion — Bight  of  party  in  possession,  claiming  ownership  to 

pay  off  a  lien  and  claim  a  subrogation ;  see  remarks  of  the  learned 

judge. 

Before  Monell,  Oh.  J.,  Freedman  and  Sedgwick,  J  J. 

Dedded  June  7,  1875. 
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exceptions  ordered  to  be  heard  at  general  term. 

The  action  was  to  recover  possession  of  a  lot  of  land 
in  this  city. 

Prior  to  May,  1854,  Michael  Burke  was  the  owner 
of  the  lot  in  question.  In  that  month  he  mortgaged 
the  lot  to  one  Quackenbush. 

In  Jane,  1856,  an  action  was  commenced  to  foreclose 
the  mortgage,  and  a  judgment  of  foreclosure  and  sale 
was  entered  December  6,  1855,  which  judgment  was 
assigned  to  Mary  J.  Watson.  The  premises  were  sold 
under  the  judgment  in  August,  1858,  bid  in  by,  and 
conveyed  to  Mrs.  Watson. 

It  was  claimed  on  the  part  of  tt\e  defendants,  that 
the  assignment  to  Mrs.  Watson  of  the  judgment,  and 
the  conveyance  to  her  on  the  foreclosure  sale,  was 
merely  nominal.  That  the  money  was  furnished  by 
her  mother,  Mary  Lotta,  to  whom  it  was  claimed  the 
property — although  UgaUy  vested  in  Mrs.  Watson— 
in  reality  belonged. 

In  August,  1859,  Mrs.  Watson  conveyed  the  prem- 
ises to  Yates,  Porterfield  &  Wells.  The  deed  was 
absolute  on  its  face,  and  was  recorded  as  a  convey- 
ance, and  not  as  a  mortgage  ;  but  it  was  executed  and 
delivered  under  the  following  circumstances : 

Mrs.  Watson  applied  to  Yates,  Porterfield  &  Wells 
for  a  loan,  and  as  security  offered  a  deed  of  these  prem- 
ises. The  loan  was  made,  and  the  deed  taken  as  security. 

In  the  same  month  (August,  1850),  Isabella  Berrand 
(a  daughter  of  Mrs.  Lotta)  went  to  Yates,  Porterfield 
&  Wells,  expressing  dissatisfaction  with  the  convey- 
ance to  them,  claiming  that  the  property  belonged  to- 
Mrs.  Lotta,  and  then  and  there  paid  to  them  a  part  of 
the  loan ;  and  subseqentiy  (in  June,  1860)  paid  to 
them  the  remainder,  and  then  demanded  a  conveyance 
by  them  to  Mrs.  Lotta  of  the  property.  No  convey • 
ance  was  ever  given. 

In  1861  or  1862,  Mary  J.  Watson  died  intestate  r 
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and  it  was  claimed  that  she  was  the  equitable  owner 
of  the  premises,  subject  only  to  her  conveyance  by  way 
of  mortgage  to  Yates,  Porterfield  &  Wells. 

Upon  the  death  intestate  of  Mrs.  Watson,  withaat 
issue,  the  property,  or  such  right  and  interest  as  she 
had,  descended  or  passed  to  her  mother,  Mary  Lotta 
(for  life),  with  the  reversion  to  her  brother  and  sister 
— Bobert  Lotta  and  Mrs.  Berrand,  as  her  heirs-at- 
law. 

At  and  previous  to  the  death  of  Mrs.  Watson,  Mrs. 
Lotta  was  in  possession  of  the  property,  and  reiiained 
in  possession  until  her  own  death  in  December,  1864. 

After  Mrs.  Lotta' s  death,  Mrs.  Berrand  had  the 
possession,  collected  the  rents,  and  exercised  general 
acts  of  ownership  over  the  property,  claiming  it  as  her 
own. 

At  the  time  of  the  death  of  Mrs.  Watson  she  was 
indebted  to  Mrs.  Hudson,  the  plaintiff  in  this  action, 
to  recover  which  she  commenced  in  June,  1869,  an 
action  in  the  supreme  court  of  this  state.  The  action 
was  against  Isabella  Berrand  and  Robert  Lotta  (among 
others)  as  the  heirs-at-law  of  Mrs.  Watson,  to  enforce 
payment  out  of  property  inherited  by  them  from  Mrs. 
Watson,  the  debtor. 

The  complaint  in  that  action  alleged  that  Mrs. 
Watson,  '  *  at  the  time  of  her  decease,  was  seized  and 
possessed  in  fee  of  the  following  real  estate,  namely," 
describing  the  lot  in  question.  That  the*  said  real 
estate,  on  the  decease  of  Mrs.  Watson,  descended  to 
the  defendants  '^  Isabella  Berrand  and  Robert  Lotta,  as 
her  heirs-at-law." 

A  judgment  was  demanded  against  such  defendants 
"as  the  heirs-at-law  of  Mary-  J.  Watson,"  and  **that 
the  plaintiff  might  have  execution  thereof,  of  the  before 
described  real  estate  only,  and  not  otherwise,  and  that 
as  against  the  plaintiff  and  as  against  all  persons 
claiming  under  the  judgment  and  execution,  the  other 
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defendants  be  barred  of  all  right,  title,  and  interest  in 
said  premises." 

The  summons  and  complaint  in  that  action  were 
duly  served  on  Mrs.  Berrand  and  Robert  Lotta.  Mrs. 
Berrand  appeared  in  the  action  and  answered  the  com- 
plaint. Robert  Lotta  did  not  appear.  Mrs.  Berrand, 
denied  that  Mrs.  Watson  was  seized  in  fee  of'  the 
premises,  or  that  it  had  descended  to  her  and  her 
brother,  Robert  Lotta,  as  the  heirs-at-law  of  Mrs.  Wat- 
son. 

She  then  set  up  the  said  mortgage  from  Burke 
to  Quackenboss,  the  suit  to  foreclose  same,  and  the 
recovery  of  a  decree  therein ;  and  further  that  Bnrke 
requested  Mary  Lotta,  her  mother,  and  the  mother  of 
said  Mary  J.  Watson,  to  purchase  said  decree,  which 
she  consented  to  do,  and  did  purchase  said  decree  for  one 
thousand  dollars ;  bat  that  being  old  and  infirm,  she 
delivered  said  one  thousand  dollars  to  said  Mary  J. 
Watson,  to  complete  said  purchase  and  take  an  assign- 
ment of  said  decree  to  her,  said  Mary  Lotta ;  but  in- 
stead thereof,  said  Mary  J.  Watson  *'  erroneously  and 
inadvertently  "  took  an  assignment  to  herself  in  her 
own  name  ;  that  interest  was  thenceforth,  until  August, 
1858,  paid  on  said  decree  to  said  Mary  Lotta  ;  that  after- 
wards said  Mary  Lotta  caused  said  premises  to  be  sold 
under  said  decree,  and  they  were  bid  in  by  her  agent, 
Mary  J.  Watson,  who ' '  erroneously  and  inadvertently" 
took  the  title  to  said  premises  in  her  name,  but  who  in 
her  lifetime  "  never  claimed  or  pretended  to  be  the  real 
owner  thereof,  or  that  she  had  the  same  in  any  other 
capacity  than  as  agent  of,  and  for  the  use,  and  subject 
to  the  direction  and  control  of  the  said  Mary  Lotta,  de- 
ceased, and  not  otherwise." 

She  further  alleged  that  notwithstanding  that  the 
premises  were  conveyed  to  said  Mary  J.  Watson,  the 
said  Mary  Lotta,  from  the  date  of  the  sheriff's  deed  to 
Mrs.  Watson  to  the  time  of  her  decease,  was  in  pos- 
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session  of  the  premises,  receiving  the  rents  and  profits; 
that  Mrs.  Lotta  died  in  possession  of  the  premises, 
leaving  a  last  will,  wherein  she  devised  unto  her  (Mrs. 
Berrand),  all  her  real  and  personal  estate,  under  which 
devise  she  claimed  to  be  the  "  sole,  true,  and  equitable 
owner  of  the  premises.'* 

Neither  of  the  defendants  appeared  at  the  trial. 
The  action  was  tried  by  the  court  without  a  jury,  and 
the  following  facts  and  conclusions  were  made : 

That  by  a  certain  indenture  dated  August  13,  1858, 
made  between  James  C.  Willett,  sheriff  of  the  city  and 
county  of  New  York,  of  the  first  part,  and  Mary  J. 
Watson  of  the  second  part,  the  said  James  C.  WTUlett, 
as  such  sheriff,  conveyed  to  said  Mary  J.  Watson,  in 
fee,  the  premises  described  in  the  complaint,  and  she 
thereupon  entered  into  possession  thereof,  and  that 
said  real  estate  is  of  the  valae  of  five  thousand  dollars. 

That  the  father  of  said  Mary  J.  Watson  predeceased 
her  ;  that  said  Mary  J.  Watson  at  tbe  time  of  her  de- 
cease left  no  child  her  surviving,  but  left  her  surviving 
her  mother,  Mary  Lotta,  since  deceased,  and  one 
brother,  Robert  Lotta,  and  one  sister,  Isabella  Ber- 
rand. 

The  following  were  the  conclusions  of  law : 

I.  That  said  Mary  J.  Watson,  at  the  time  of  her  de- 
cease, was  seized  and  possessed  in  fee  of  the  premises 
described  in  the  complaint. 

II.  That  said  Robert  Lotta  and  Isabella  Berrand  are 
ihe  heirs  at-law  of  the  said  Mary  J.  Watson,  and  said 
premises  descended  to  them  as  such  heirs-at-law,  to  each 
one-half  thereof. 

III.  That  said  bond  remains  unpaid,  and  that  there 
is  now  due  to  the  plaintiffs  thereon,  the  sum  of  three 
thousand  three  hundred  and  fifty -one  dollars  and  sixty- 
two  cents  for  principal,  and  eleven  hundred  and  four- 
teen dollars  and  thirty-eight  cents  for  interest  thereon, 
making  in  all  forty -four  hundred  and  sixty-six  dollars^ 
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Upon  these  findings  a  judgment  was  entered  that  the 
plaintiff  have  execution  thereof,  *'  out  of  the  real  estate 
in  the  complaint  described,  only,  and  not  otherwise ; 
and  that  as  against  the  plaintiff,  and  as  against  all  per- 
sons claiming  under  the  judgment  and  execution  the 
other  defendants  be  barred,"  &c. 

Under  an  execution  upon  the  judgment,  the  sheriff 
sold  the  lot  in  question,  and  in  August^  1871,  conveyed 
it  to  Mrs.  Hudson,  the  plaintiff. 

The  action  was  tried  by  the  late  chief  justice  and  a 
jury. 

Upon  proof  of  the  facts  hereinbefore  stated,  the 
court  directed  a  verdict  for  the  defendants. 

The  plaintiff  excepted. 

Judgment  upon  the  verdict  was  suspended,  and  the 
exceptions  directed  to  be  heard  in  the  first  instance  at 
the  general  term. 

J.  Townshendy  for  plaintiff. 

JS.  E.  Tallmadge^  for  defendant 

By  the  Court. —Monell,  Ch.  J.— The  sheriff's 
deed  to  Mrs.  Watson,  executed  and  delivered  under  the 
foreclosure  judgment  of  the  Burke  mortgage,  vested 
her  with  legal  title  to  the  premises.  Any  equity  exist- 
ing in  Mrs.  Lotta,  arising  from  her  having  advanced 
the  money  to  purchase  the  judgment,  did  not,  of  itself, 
divest  the  legal  estate  from  Mrs.  Watson  (1  R.  8.  728, 
§§  61,  62),  and  her  subsequent  conveyance  to  Yates, 
Porterfield  &  Wells,  although  intended  as  a  mort- 
gage, vested  them  with  the  legal  title,  subject  only  to  a 
defeasance  upon  establishing  the  nature  of  the  con- 
veyance. 

It  is  conceded  that  the  conveyance  was  as  a  security 
for  a  loan.  Thus,  in  effect,  the  grantees  became  mort- 
gagees, and  the  equity  of  redemption  remained  in  Mrs. 
Watson,  the  grantor. 
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It  is  possible  that  Mrs.  Lotta,  being  in  possession 
and  claiming  to  own  the  property,  having  paid  the  loan, 
had  an  equitable  right  to  be  subrogated  to  the  rights 
and  interests  of  the  mortgagees,  and  coold,  irrespective 
of  her  claim  under  the  alleged  trust  existing  between 
herself  and  Mrs.  Watson,  have  insisted  upon  payment  of 
the  sum  by  Mrs.  Watson ;  or  could  have  acquired  the 
rights  of  the  mortagees,  as  the  equitable  assignee  of  the 
mortgage,  and  compelled  its  payment  by  action  of 
foreclosure. 

So  again,  at  any  time  during  the  life  and  even  after 
the  decease  of  Mrs.  Watson,  the  equity  arising  under 
the  alleged  trust  could  have  been  enforced,  and  the 
legal  estate  of  Mrs.  Watson  divested  in  favor  of  Mrs. 
Lotta,  who  thereupon  could  have  redeemed  the  prem- 
ises from  the  mortgage  to  Yates  Porterfield  &  Wells. 

But  at  the  decease  of  Mrs.  Watson  the  legal  title 
was  still  in  Tates  Porterfield  &  Wells  with  the  equita- 
ble title  still  in  Mrs.  Watson.  The  only  right  or  inter- 
est in  Mrs.  Lotta,  was  under  an  unasserted  and  un- 
recognized implied,  or  equitable,  trust,  or  else  under 
BOtne  possible  right  acquired  by  payment  of  the  loan. 

Down,  therefore,  to  the  commencement  of  the  pres- 
ent plaintiff's  action  in  the  supreme  court,  the  rights 
and  interest  of  the  several  parties  were  unchanged. 
Mrs.  Watson  died,  and  whatever  rights  she  had  passed 
to  her  mother  and  brother  and  sister,  subject  of  course, 
if  she  was  the  owner,  to  the  payment  of  her  debts.  Mr& 
Lotta '^was  and  remained  in  possession,  claiming  as 
owner,  until  her  decease,  when  all  the  rights  she  had 
passed  to  Mrs.  Berrand,  as  her  devisee. 

The  theory  of  the  action  in  the  supreme  court,  was, 
that  Mrs.  Watson  had  seizin  in  fee,  which  descended 
to  her  heirs-at-law.  That  theory  negated  any  seizin  or 
other  right  in  Mrs.  Lotta,  or  in  Mrs.  Berrand,  under 
Mrs.  Lotta*s  will.  The  allegation  in  the  complaint  was 
to  that  effect,  and  the  judgment  so  determined.    Neither 
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Mrs.  Lotta,  during  her  life,  nor  Mrd.  Berrand  after  Mrs. 
Lotta's  death,  asserted  or  iattempted  to  assert,  any  of 
the  equitable  rights  or  interests  which  it  was  and  is 
claimed  she  possessed.  But  having  been  in  uninter- 
rupted possession  of  the  premises  for  some  ten  or  more 
years,  they  seem  to  have  deemed  it  unnecessary  to  de- 
fend their  possession  against  the  attempt  to  obtain  pay- 
ment of  Mrs.  Watson's  debts  out  of  their  alleged  inher- 
itance. 

The  action  in  the  supreme  court  was  prosecuted 
under  the  Revised  Statutes  (2  R.  8.  462,  §  32),  which 
provides  that  the  heirs  of  every  person  who  shall  have 
died  intestate  .  .  .  shall  respectively  be  liable  for 
the  debts  of  such  person  ...  to  the  extent  of  the 
estiate,  interest,  and  right  in  the  real  estate  which  shall" 
have  descended  to  them,  from  .  .  such  person  ;  and 
the  question  which  prominently  presents  itself,  is, 
whether  the  judgment  in  that  action,  and  the  title  made 
under  it,  is  not  conclusive  upon  Mrs.  Berrand,  and  those 
claiming  under  her. 

Judgments  of  courts  of  competent  jurisdiction  are- 
conclusive,  as  to  the  parties  and  privies,  as  to  the  sub- 
ject-matter adjudicated  upon  ;  and  such  parties  are  es- 
topped from  afterwards  litigating  the  same  subject 
matter,  in  any  form  of  action  whatever. 

So  that  if  the  seizin  of  Mrs.  Watson,  and  the  inher* 
itance  of  the  estate  by  Mrs.  Berrand  and  her  brother, 
as  the  heirs-at-law  of  Mrs.  Watson,  were  adjudicated 
in  that  suit,  all  the  parties  are  estopped  from  disputing- 
the  conclusion  in  any  other  action. 

Thus  in  Oatram  v.  Morewood  (8  East  B.  346),  it 
was  held,  that  if  a  verdict  be  found  on  any  fact  or 
title,  distinctly  put  in  issue  in  an  action,  such  verdict 
may  be  pleaded  by  way  of  estoppel  in  another  action, 
between  the  same  parlies  or  their  privies,  in  respect  tO' 
the  same  fact  or  title. 

It  was  necessary  in  the  action  to  compel  the  pay- 
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ment  of  Mrs.  Watson's  debts,  to  establish  her  seizin  of 
the  property,  or  of  some  vendable  or  leviable  interest 
Id  it.  If  she  had  no  title  or  interest,  it  could  not  be 
subject  to  her  debts.  The  statute  provides  (2  -ff.  S. 
453,  §  36),  that  it  shall  be  incumbent  on  the  creditor 
seeking  to  charge  any  heirs,  to  show  the  facts  and  cir- 
cumstances therein  required  to  render  them  liable. 
And  the  heir  is  allowed  to  take  issue  upon  those  facts, 
and  it  is  only  upon  its  appearing  that  any  lands  or 
tenements  have  descended  to  the  heir,  that  such  lands 
can  be  held  for  the  payment  of  debts,  and  to  create 
a  descent  there  must  have  been  a  seizin  in  the  person 
from  whom  the  lands  descended. 

The  statute  regulating  proceedings  against  heirs  or 
devisees  (2  R.  S.  454  §  64)  provides  that  the  judgment 
shall  direct  the  debt  to  be  levied  of  such  real  estate  as 
shall  appear  to  have  descended,  and  not  otherwise; 
and  gives  it  a  preference,  as  a  lien  on  the  real  estate 
descended,  to  any  judgment  or  decree  against  the 
heir  personally  for  any  debt  or  demand  in  his  own 
right. 

This,  therefore,  seems  to  me  to  be  a  clear  case  of 
estoppel  by  record,  shutting  out  the  defense  set  up  in 
the  answer ;  and  estopping  Mrs.  Berrand  and  her 
grantee  from  claiming  title  through  or  under  Mrs. 
Lotta.  As  to  that  subject  it  was  fully  and  directly 
litigated  in  the  supreme  court  suit,  where  the  only 
legitimate  inquiry  related  to  the  seizin  of  Mrs.  Wat- 
son. 

Mrs.  Berrand  contested  that  question,  and  claimed 
title  in  herself  under  the  will  of  Mrs.  Lotta,  setting  up 
substantially  the  same  facts,  which  she  now  claims 
constituted  Mrs.  Lotta' s  equitable  title  to  the  premises. 
That  issue  was  adjudged  against  her,  and  in  this 
action  the  former  adjudication  must  be  regarded  as  res 
Judicata.' 

One  or  two  citations  are  sufficient  for  the  principic. 
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In  Doty  V.  Brown  (4  JHf.  T.  71),  the  general  proposition 
is  stated  to  be  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction  upon  a  question  directly  involved  in 
the  suit  is  conclusive  in  a  second  suit  between  the  same 
parties,  depending  on  the  same  question,  although  the 
subject-matter  of  the  second  action  be  different. 

In  Castle  v.  JJfoyes  (14  Id,  329),  the  action  involved 
the  title  to  personal  property.  The  action  was  to  re- 
cover its  possession.  One  Houghton  was  the  common 
source  of  title.  The  plaintiff  claimed  under  a  chattel 
mortgage  executed  by  Houghton,  and  the  defendant 
under  a  judgment  and  execution  against  Houghton. 
The  defendant  attempted  to  impeach  the  mortgage, 
which  was  met  by  proof  of  a  former  recovery  in  a  suit 
wherein  the  defendant  was  plaintiff,  and  one  Rurk  was 
defendant,  in  which  Rujk  was  sued  for  taking  a  part 
of  the  mortgaged  property.  Rurk  took  the  property 
as  the  servant  of  the  mortgagees,  and  justified  under 
the  mortgage.  The  hovxi  fides  of  the  mortgage  was  di- 
rectly involved  and  contested  in  that  action,  and  was 
sustained  by  the  judgment.  The  court  held,  that  the 
judgment  was  conclusive  against  the  defendant's  title 
in  this  action.  The  court  say  (p.  831)  the  issue  upon 
his  title  is  precisely  the  same  in  this  suit  as  it  was  in 
the  suit  before  the  justice. 

In  this  case  the  judgment  establishing  the  lien  upon 
the  lands  as  the  lands  of  Mrs.  Watson,  involving  as  it 
did,  the  whole  question  of  her  title,  as  well  as  the 
whole  question  of  the  defendant's  title,  is  an  effectual 
estoppel  against  Mrs.  Berrand,  estopping  her  from  now 
setting  up  any  adverse  title  in  herself,  arising  from  the 
flame  facts  or  circumstances  which  she  had  already  set 
up  in  the  former  action,  and  which,  in  that  action,  had 
been  determined  against  her. 

In  this  view  the  plaintiff  was  entitled  to  recover. 
She  had  acquired  a  title  under  a  judgment  authorizing 
the  sale  of  the  property.    The  judgment  was  against 


463  HUDSON  0.  SMITH. 


Opinion  of  the  Oonrt,  by  Mokbll,  Gh.  J. 


those  DOW  claiming  adversely  to  it,  and  they  are  es- 
topped by  it. 

As  the  exception  to  the  direction  of  the  learned 
justice  must  be  sustained,  it  Is  not  necessary  further  to 
inquire  whether,  independently  of  the  point  decided, 
the  defendants  had  shown  any  title  whatever  in  them- 
selves, and,  therefore,  anything  to  weaken  the  plain- 
tiff's claim  under  her  judgment,  which  may  always  be 
done  upon  the  principle,  that  in  the  action  of  ejectment 
a  defendant  may  rely  to  defeat  the  action  upon  the 
weakness  of  the  plaintiffs  title.  The  evidence  of  any 
such  right  to  or  interest  in  the  property,  was  certainly 
very  slight,  and  probably  not  safficient  to  affect  or 
impair  the  title  which  the  plaintiff  had  acquired  under 
her  Judgment. 

The  exception  to  the  direction  of  the  court  must  be 
sustained,  the  verdict  set  aside,  and  a  new  trial  ordered^ 
vdth  costs  to  the  plaintiff  to  abide  the  event 

Fbkedicak  and  Sedgwick,  JJ.,  concurred* 
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I6NACI0  P.  ALFARO,  Plaintiff  and  Eespondent, 
V.  STEATPORD  P.  DAVIDSON,  et  al.,  De- 
fendants AND  Appellants. 

MOTION  FOR  A  NEW  TRIAL  ON  THE  MINUTES  OR  A  CASE. 
Thb    gbouhdb  on  which   it  is  based   must  affrab  in   thb 

BBCOBD. 

Bule  relaxed  on  appeal. 

When  there  is  an  appeal  from  the  judgment  as  toeU  a»  from  the 
order  deDying  a  motion  for  anew  trial,  and  both  appeals  are 
brought  in  for  argument  at  the  same  time,  this  rule  is  re- 
lazed,  because  the  court  is  in  a  position  to  do  full  and 
complete  justice  between  the  parties  according  to  the 
exigencies  of  the  case,  and  without  regard  to  mere  matters 
of  form. 

Bule  atrietly  enforced  on  appeoL 
When,  however,  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial  is  brought  on  for  argument  while 
the  sppellant  is  keeping  himself  in  such  position,  so  that  in 
case  of  non-success  he  may  prosecute  a  further  appeal  from 
a  judgment  already  entered,  or  to  be  entered,  the  rule  will 
be  strictly  enforced,  and  the  order  beUno  oeffirmed  for  the 
reoion  that  the  grounde  on  uihieh  the  motion  vhu  "baeed  do  net 
appear  on  the  record. 

Before  Monell,  Ch.  J.,  and  Fbeedhan,  J. 

Decided  June  7,  1875. 

Appeal  from  order  denying  defendants'  motion  on 
the  judge's  minutes  for  anew  trial,  a  verdict  having 
been  rendered  in  favor  of  the  plaintiff  for  five  hundred 
dollars. 

8.  F.  Cowdrey^  counsel  for  appellants. 
F.  B.  Caudertj  counsel  for  respondent. 
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By  the  Couet. — Freedman,  J.— This  action  was 
brongbt  to  recover  damages  for  the  breach  of  a  con- 
tract.   At  the  trial  both  parties  gave  testimony,  and 
the  case  was  submitted  to  the  jury  under  the  cbarge  of 
the  court,  and  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  five  hundred  dollars.     No  motion  was 
made  by  the  defendants  for  the  direction  of  a  verdict. 
After  the  rendition    of  the  verdict,   the    defendants 
moved  upon  the  minutes  of  the  judge,  but  without 
assigning  any  grounds  for  the  motion,  that  the  verdict 
be  set  aside  and  a  new  trial  granted.    The  motion  was 
denied,  and  a  memorandum  of  such  decision  entered 
in  the  clerk's  minutes.     This  memorandum  the  defend- 
ant's counsel  sees  fit  to  term  an   order  denying    his 
motion.    Prom  this  so  called  order  the  present  appeal 
is  taken,  and  upon  such  appeal  we  are  asked  to  review 
the  whole   proceedings,  which  include   questions    of 
pleading  and  of  evidence,  and  questions  relating  to  the 
effect  and  construction  of  contracts,  to  the  damages 
given  and  the  measure  of  damages,  and  to  the  refusal 
to  charge  certain  requests,  to  none  of  which  questions 
the  attention  of  the  judge  below  was  called  at  the  time 
the  motion  was  made.    The  defendants  have  procured 
an  order  staying  plaintiff's  proceedings  on  the  verdict 
until  the  determination  of  the  present  appeal. 

In  my  judgment  such  practice  should  not  be  sanc- 
tion^^d. 

The  practice  of  bringing  separate  appeals  from  the 
judgment  and  from  the  order  denying  a  motion  for  new 
trial,  at  different  times,  involving  as  it  does  the  necessity 
of  the  examination  of,  to  some  extent,  the  same  ques- 
tions by  different  general  terms  varying  in  their  com- 
position, and  consequently  the  possibility  of  a  conflict 
of  decisions  in  the  same  case,  is  open  to  so  many  objec- 
tions, be  the  appeals  ever  so  meritorious,  that  this 
court  has  at  all  times  felt  it  to  be  its  duty  to  discourage 
it,  so  far  as  it  can  be  properly  done. 
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In  every  cage  in  which  the  pendency  of  both  ap-. 
peals  is  made  to  appear,  it  is  customary  to  insist  that 
tbey  be  argued  together  at  the  same  term.  When  this 
is  done,  the  court  is  in  a  position  to  do  full  and  com- 
plete justice  between  the  parties,  according  to  the  exi- 
gencies of  the  case,  and  without  regard  to  mere  matters 
of  form . 

When,  however,  but  one  appeal  is  taken,  and  the 
court  is  forced  to  entertain  and  determine  it  by  itself, 
it  is  but  due  to  the  respondent,  especially  as  long  as 
the  right  to  take  the  other  appeal  remains  preserved, 
to  hold  the  appellant  to  strict  practice.  This  is  espe- 
cially necessary  in  case  the  appeal  is  from  the  order 
denying  the  motion  for  a  new  trial,  no  matter  whether 
the  motion  was  made  at  the  conclusion  of  the  trial  on 
the  judge's  minutes,  or  subsequently  at  special  term  on 
a  case.  In  every  such  case  the  record  should  clearly 
show  the  grounds  upon  which  the  motion  was  based. 

In  all  other  matters  the  rule  is  firmly  established, 
by  along  series  of  decisions,  that  the  error  complained 
of  must  be  specifically  pointed  out. 

In  matters  of  evidence  it  is  the  duty  of  the  counsel 
making  the  oflFer  to  apprise  the  court  of  the  reasons 
which  render  the  evidence  offered  material,  and  an  ex- 
ception to  the  exclusion  of  a  single  question,  so  broad 
and  general  that  its  materiality  could  not  be  readily 
seen,  has  never  on  appeal  been  held  error  sufficient  per 
se  to  work  the  reversal  of  a  judgment. 

So  an  objection  made  must  be  accompanied  with  a 
statement  of  the  ground  upon  which  it  is  made,  and, 
if  the  objection  be  overruled,  the  exception  taken  can  be 
sustained  upon  no  other  ground  than  the  one  thus  speci- 
fied, unless  the  ground  not  stated  is  one  that  could  not 
possibly  be  obviated,  or  unless  the  ruling  excepted  to 
is  of  a  very  general  nature,  as,  for  example,  a  direc- 
tion to  the  jury  to  find  for  a  particular  party,  in  which 
case  a  general  exception  is  sufficient. 

vn.— 80 
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For  a  similar  reason  a  single  exception  to  a  whole 
charge,  or  paragraph  of  a  charge^  any  portion  of  which 
is  correct,  or  to  an  entire  piece  of  evidence.,  any  part  of 
which  Is  admissible,  or  to  a  refusal  to  charge  several 
propositions,  any  one  of  which  was  properly  refused, 
is  unavailing. 

Whv,  then,  should  an  appellate  tribunal,  on  an 
appeal  from  an  order  denying  a  motion  for  a  new  trial, 
r^^view  the  whole  proceedings  at  the  trial,  when  the 
printed  case  fails  to  show  the  grounds  upon  which  the 
motion  was  based,  or  does  show  that  no  grounds  were 
assigned  ?  It  is  a  familiar  rule  that  the  appellate  court 
will  f)resume  nothing  in  favor  of  the  party  alleging 
error,  but  that,  on  the  contrary,  every  reasonable  in- 
tendment on  questions  of  law  as  well  as  of  fact,  is  to  be 
made  in  support  of  the  ruling  below,  and  that  the 
party  who  alleges  error  holds  the  onus  of  establishing 
it.  But  if  on  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial  this  rule  be  disregarded,  it  is  difficult  to 
perceive  what  test  can  be  applied  to  ascertain  the 
correctness  of  the  decision  appealed  from.  The  motion 
may  have  been  denied  because  made  on  a  ground 
which  was  utterly  untenable.  Is  the  appellate  court 
to  look  through  the  entire  case,  pleadings,  testimony 
and  all,  to  discover  a  ground  upon  which  it  possibly 
might  have  been  granted  ?  Then,  again,  suppose  no 
reasons  were  in  point  of  fact  given  for  making  the  mo- 
tion. Can  it  be  solemnly  determined  that  the  judge 
erroneously  decided  a  question  which  he  was  not  called 
upon  to  decide,  and  which  he  never  considered  ?  Such 
a  course  would  be  not  only  manifestly  unfair  to  the 
judge  below  and  unjust  to  the  respondent,  but  it  would 
also  be  at  utter  variance  with  the  doctrine  of  error. 

In  Joannes  v.  Jennings  (6  Supreme  Of.,  Thompson 
&  Coolers  edition,  138),  the  supreme  court  of  the  first 
department  has  recently  come  to  the  same  con- 
clusion. 
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The  fact  that  the  case  sabmitted  fails  to  show  upon 
what  grounds,  if  any,  the  motion  was  based,  being 
sufficient  to  call  for  an  affirmance  of  the  order,  I  think 
it  best  to  refrain  from  the  expression  of  an  opinion 
upon  the  other  questions  that  have  been  discussed, 
especially  as  this  disposition  of  the  present  appeal 
leaves  the  defendants  at  liberty  to  re-argue  all  questions 
arising  upon  exceptions  on  the  appeal  from  the  judg- 
ment to  be  hereafter  taken,  if  they  should  be  so  ad- 
vised. But  in  conclusion  it  may  be  well  to  express  a 
doubt  as  to  whether  the  mere  memorandum  in  the 
clerk's  minutes  is  an  order  at  all.  The  better  practice 
would  have  been  to  outer  a  formal  order. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

MoNBLL)  Oh.  J.y  concurred. 


THOMAS  H.  LANDON,  Plaintiff  and  Respond- 
ENT,  V.  THE  MAYOR,  &c.,  OF  THE  CITY  OP 
NEW  YORK,  Defendant  and  Appellant. 

I.  GOVBRNMEMT,  CITY  AND  COUNTY. 

1.   Who  ABE  KOT  OFFICERS  OF. 

1.  The  derh$  of  the  court  of  eommon  pleas  are  not, 
a*  They  are  a  part  of  the  coort,  which  is  an  incorporeal  politi- 
cal being,   forming  a  part  of  the  judicial  system  of  the 
state. 
n.  BOARD  OP  APPORTIONMENT. 

1.   POWBB  OF,  tna>ER  CHAP.  588  OF  THE  AOT  OF  1871. 

1.  The  officers  whose  salaries  it  has  power  to  regidate^  are  those 
who  form  a  part  of  the  political  government  of  the  city  and 
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county    of    New    York,    and    are    coDnected    with   the   ex- 
ecutive or  legislative   departments;  and  not  those  who  are  a 
part  of  the  judicial  system  of  the  state, 
a.  Therefore  the  board  has  nopotoer  to  redupe  the  salary  of 

the  deputy  derh  of  tlie  court  of  common  pleas  for  the  city 

and  county  of  New  York. 

Before  Freedhan  and  Sedgwick,  JJ. 

De&ided  June  7, 1876. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  against  the  defendants  upon  an  order  sustain- 
ing a  demurrer  to  the  answer. 

The  complaint  alleges  that  the  plaintiff  was  dulj 
appointed  a  deputy  clerk  of  the  court  of  common  pleas 
in  and  for  the  city  and  county  of  New  York,  and  his 
salary  fixed  at  the  sum  of  five  thousand  dollars  per 
annum. 

That  he  entered  upon  and  continued  to  perform  the 
duties  of  said  ofBce  to  the  present  time,  and  was  paid 
his  aforesaid  salary  to  June  1,  1871,  and  also  from  and 
since  January  1,  1872.  That  for  the  interval — from 
June  1,  1871,  to  January  1,  1872 — payment  at  the  rate 
of  five  thousand  dollars  per  annum  has  been  refused, 
and  payment  at  the  reduced  rate  of  four  thousand  dol- 
lars per  annum  has  been  made  and  received  by  the 
plaintiff,  under  protest. 

And  it  is  alleged  that  the  reduction  was  illegal,  and 
that  the  plaintiff  is  entitled  to  recover  for  said  interval 
at  the  aforesaid  rate  of  five  thousand  dollars. 

The  answer  alleges  that,  on  the  17th  of  May,  1871, 
the  Board  of  Apportionment,  pursuant  to  chapter 
683  of  the  Laws  of  1871,  did  adopt  a  resolution  as 
follows : 

^'  Besolvedy  That  the  salaries  of  all  such  officers  and 
employees  of  the  city  and  county  government  as  are 
paid  at  the  rate  of  five  thousand  dollars  or  a  greater 
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Bum  per  annum,  be  reduced  at  the  rate  of  twenty  per 
cent,  per  annum,  such  reduction  to  apply  from  the 
first  day  of  June  to  the  thirty-first  day  of  December^ 
1871/' 

That,  pursuant  to  such  resolution,  the  salary  of  the 
plaintilf  was  thereby  reduced  to  the  sum  of  four 
thousand  dollars  per  annum  for  the  period  afore- 
said. 

The  demurrer  was  to  the  sufficiency  of  the  answer. 

The  following  opinion  was  delivered  at  special 
term: 

Moil  ELL,  Ch.  J. — The  sufficiency  of  the  appoint- 
ment of  the  plaintiff  as  a  deputy  of  the  clerk  of  the 
court  of  cooQmon  pleas,  and  that  his  salary  was  fixed 
at  five  thousand  dollars  per  annum,  is  conceded  by  the 
answer.  It  is  also  admitted  that  he  has  at  all  times 
performed  the  duties  of  the  office. 

The  only  question,  therefore,  is,  whether  the  Board 
of  Apportionment  had  authority,  under  the  statute  re- 
ferred to,  to  reduce  the  plaintiff's  salary. 

The  act  is  entitled,  ^^An  act  to  make  provision  for 
the  local  government  of  the  city  and  county  of  New 
York"  {Laws  of  1871,  p.  1268),  and  in  the  third  sec- 
tion it  is  provided  that  certain  officials  shall  meet  as  a 
board  of  apportionment,  and  shall  have  power,  &c.,  . 
.  .  "^  regulate  all  salaries  (^'officers  and  em' 
ployees  of  the  city  and  county  governments.^^ 

It  is  claimed  that  the  plaintiff  is  not  an  officer  of 
either  the  city  or  county  governments,  and  therefore 
not  affected  by  the  resolutions  of  the  board,  reducing 
salaries  by  twenty  per  cent,  of  such  as  were  then  re- 
ceiving five  thousand  dollars  or  upwards. 

The  city  of  New  York,  as  a  corporate  or  political 
body,  consists  of  the  mayor,  aldermen,  and  common- 
alty ;  and  the  county  of  New  York,  as  a  body  politic, 
is  represented  by  the  board  of  supervisors.  These 
governments — the  former  under  ancient  and  modern 
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charters,  and  the  latter  as  one  of  the  political  divisions 
of  the  state— have  recently  been  consolidated  {Laws 
1874,  chap.  304),  and  for  all  governmental  puposee  have 
now  become  one  body  corporate  and  politic  by  the  name 
of  the  mayor,  &c. 

When  the  act  of  1871  was  passed,  these  governments 
were  separated,  and  each  exercised  its  separate  corpor- 
ate functions  and  powers. 

The  general  functions  of  government  in  the  repablic 
are  confided  to  the  legislative,  executive,  and  judicial 
departments.  The  legislative  department  for  the  whole 
state  reposes  in  the  senate  and  assembly  ;  for  districts 
and  portions  of  the  state  in  boards  and  supervisors ;  air  1 
in  cities  and  villages  in  local  boards  of  councilmen  and 
trustees.  In  the  political  division  of  the  state,  the 
functions  of  these  boards  are  confined  to  the  interests 
and  territory  for  which  they  are  created.  The  people 
of  another  or  adjacent  territory,  have  no  interest  in 
their  acts,  and  can  not  be  affected  or  prejudiced  by 
them.  The  supervisors  of  a  county,  and  the  aldermen 
or  trustees  of  a  city  or  village,  must  legislate  for  their 
own  counties,  cities,  or  villages ;  they  can  not  legislate 
for  other  counties,  cities,  or  villages.  They  are  merely 
local  legislators,  confined  and  prescribed  in  their  pow- 
ers, in  whose  acts  their  immediate  constituency  are  in- 
terested. 

So  with  the  executive  department,  for  the  state  at 
large,  it  is  vested  in  the  governor  ;  but,  in  the  political 
divisions  of  the  state,  it  is  to  some  extent  delegated  to 
certain  ministerial  or  qv^si  executive  oflScers,  who, 
within  prescribed  limits  or  divisions,  exercise  some  of 
the  executive  power.  Their  functions  are  restricted, 
and  their  powers  confined  to  parts  only  of  the  state. 
The  people  at  large  have  no  interest  in,  nor  are  they 
affected  by  the  acts  of  such  officers. 

Officers  appointed  or  elected  to  administer  the  local 
divisions  of  the  state,  whose  functions  are  limited  to 
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such  divisions,  are  local  officers,  as  distinguished  from 
the  class  whose  powers,  for  some  or  all  purposes,  ex- 
tend throughout  the  state  ;  and  they  as  the  agents  of  the 
people,  are  the  local  government.  In  counties  they  are 
the  government  of  the  county  ;  in  cities,  the  govern- 
ment of  the  city ;  and  for  the  purpose  of  local  govern- 
ment, their  acts,  subject  only  to  the  higher  legislative 
or  executive  control,  are  of  force  in  such  divisions,  but 
not  elsewhere. 

Local  governments  have  always  been  confided  to 
1(» .al  officers ;  and  although  public  officers,  whose 
powers  extend  over  the  state,  may  exercise  their  pow- 
ers anywhere  in  the  state,  they  are  not  a  part  of  the 
locjil  government,  but  only  a  part  of  the  general  gov- 
ernment of  the  state,  which  includes  the  separate  divi- 
sions of  the  state. 

The  senate  and  assembly  may  legislate  for  the  city 
or  the  county  of  New  York ;  may  constitute  the 
agencies  for  their  local  government,  and  prescribe  and 
fix  the  limits  of  their  powers. 

But  the  senate  and  assembly  is  not  the  local  govern- 
ment of  the  city,  or  county.  It  is  merely  a  power  to 
create  such  local  government,  and  not  such  government 
itself. 

There  is  a  clearly  defined  distinction  between  gen- 
eral and  local  government.  The  local  may  be,  and 
doubtless  is,  included  in  the  general,  to  the  extent  that 
the  latter  may  create  the  agencies  to  administer  the 
former.  But  to  that  extend  only  does  or  can  the  gen- 
eral government,  which  resides  in  the  whole  people, 
administer  the  local  government. 

Under  the  agencies  thus  created,  and  under  them 
alone,  does  the  local  government  administer  the  gov- 
ernment. 

If,  therefore,  local  governments  are  administered  by 
local  officers,  created  for  the  purpose,  and  with  power 
to  administer  them,  then  it  necessarily  follows  that 
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public  oflBcers,  whose  functions  extend  beyond  local 
territories,  are  not  a  part  of  local  governments. 

The  judicial  department  is  a  part  of  the  general 
government  of  the  state.  It  forms  no  exclusive  part  of 
any  of  the  political  divisions  of  the  state.  It  adminis- 
ters  its  functions  for  the  people  at  large,  and  except  in 
some  cases,  is  unlimited  in  its  jurisdiction. 

The  court  of  common  pleas  is  a  part  of  this  judicial 
system  ;  and  although  there  is  a  territorial  limitation 
to  its  jurisdiction,  and  a  certain  degree  of  locality  in  its 
organization,  it,  nevertheless,  is  not  dissevered  from  the 
general  judicial  department  of  the  state.  It  adminis- 
ters the  law  for  all  the  people,  and  is  not  confined  to 
the  constituency  of  a  particular  district.  For  I  do  not 
understand  that  the  territorial  restriction  in  the  execu- 
tion of  process  of  a  certain  kind,  and  in  certain  cases, 
has  yet  been  held  to  confine  its  jurisdiction,  when  it 
had  acquired  it  in  other  cases,  extending  beyond  the 
territorial  limit.  The  constitution  recognizes  it  as  a 
part  of  the  entire  judicial  system,  and  as  part  of  the 
general  government ;  and  as  it  is  not  restricted  exclu- 
sively to  a  local  or  political  division  of  the  state,  it 
forms  no  other  part  of  the  local  government  of  the  city 
or  county  than  does  the  supreme  court,  when,  as 
another  part  of  the  judicial  system,  it  exercises  its 
powers  and  jurisdiction  within  the  same  territory. 

The  judges  of  this  court  are  among  the  class  of  judi- 
cial oflicers  who  are  denominated  public  officers  of  the 
state  {I  H.  S.  95,  §  1).  If  such  officers  are  with  functions, 
which,  at  least  for  some  purposes,  extend  over  the 
state,  then  they  are  not  necessarily  county  or  city 
officers,  but  officers  of  the  state,  and  a  part  of  the  state 
judiciary. 

In  the  case  of  Day  v.  Buffington  (11  Int.  Bet>.  JRec. 
205),  which  was  an  action  to  recover  a  tax  imposed  by 
congress  upon  a  judge's  salary,  the  plaintiff  was  a 
judge  of  probate  for  a  county  in  Massachusetts.    The 
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court  recognizing  the  vesting  the  powers  of  government 
in  the  three  departments — the  legislative,  executive, 
and  judicial — held  the  judge  of  probate  was  a  state 
and  not  a  county  officer ;  and  the  supreme  court  of  the 
United  States,  in  reviewing  that  decision  (11  WaUac€y 
113),  say  that  the  judges  are  one  of  the  means  and 
instrumentalities  for  administering  the  government  of  a 
.Hate.  Judge  Nelson  says  (p.  126),  the  question  is 
whether  the  power  to  levy  and  collect  taxes  enables  the 
general  government  to  tax  the  salary  of  a  judicial 
ofl5cer  of  the  state,  which  officer  is  a  means  or  instru- 
mentality employed  to  carry  into  execution  one  of  its 
most  important  functions,  the  administration  of  the 
laws. 

In  Freedman  t>.  Segel  (10  Blatchford^  327),  it  was  at- 
tempted to  distinguished  Day  v.  Bufflngton  {supra\  on 
the  ground  that  the  salary  in  the  former  was  payable 
out  of  the  city,  and  in  the  latter  out  of  the  state 
treasury.  But  Judge  Shipman  says  :  "  In  both  cases 
the  judges  exercise  the  judicial  authority  of  the  state^ 
and  represent  its  sovereignty  in  that  behalf.  The  pay- 
ment of  salaries  out  of  local  treasuries  did  not  localize 
the  courts.  To  assent  to  such  a  proposition  would'  be 
to  maintain  that  the  sovereign  power  of  a  state  depends 
upon  the  manner  in  which  it  exercises  its  discretion  in 
the  details  of  its  administration  and  the  distribution  of 
its  public  burthens." 

The  plaintiff  in  Freedman  v.  Segel  was  a  judge  of 
the  superior  court  of  this  city,  a  court  no  less  local  than 
the  common  pleas.  Of  that  court  Judge  Shipmak 
says:  *'  It  is  clothed  with  no  inconsiderable  part  of  the 
general  judicial  power  of  tJie  state^  with  more  or  only 
partial  limitations  as  to  the  subject-matter  of  litigation." 

In  Quin  t>.  the  Mayor,  &c.  (44  How.  Pr.  266),  the 
action  was  to  recover  the  plaintiff's  salary  as  a  judge  of 
one  of  the  district  courts  of  this  city.  In  examining 
the  act  of  1871,  as  authorizing  the  board  of  apportion- 
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ment  to  regulate  salaries  of  the  officers  of  the  local  gov- 
ernment, Judge  Pancheb  says:  **It  may  be  ques- 
tioned whether  the  officers  thus  referred  to  include 
judicial  officers.  The  term  certainly  does  not  include 
state  ojfficerSj  who  derive  their  office  from  the  general 
laws  of  the  state,  and  whose  duties  are  not  by  law 
limited  to  the  city  and  county  of  New  York."  This 
case  was  affirmed  by  the  court  of  appeals  upon  the 
opinion  of  Judge  Fanoheb  (53  If.  T.  627). 

It  is  quite  clear,  I  think,  that  the  officers  whose 
salaries  were  brought  within  the  regulating  power  of 
the  board  of  apportionment,  were  intended  to  be  such 
as  formed  a  part  of  the  political  government  of  the  city 
and  county,  and  who  were  connected  with  the  execu- 
tive or  legislative  departments,  and  not  such  as  were  a 
part  of  the  judicial  system  of  the  state;  otherwise,  the 
legislature  would  not  have  limited  it  to  officers  of  the 
governmentj  but  would  have  extended  it  to  all  officers 
whose  salaries  were  paid  out  of  the  city  or  county 
treasury.  But  the  limitation  to  the  officers  of  those 
gooernments  indicates  sufficiently  that  it  was  not  in- 
tended to  cover  officers  of  the  state. 

*  The  deputy  clerk  of  the  court  of  common  pleas  is 
appointed  by  the  clerk,  who  receives  his  appointment 
from  the  court  {Laws  1847,  ch.  256,  §  7),  and  is  the 
custodian  of  its  records  and  seal.  He  is  a  part  of  the 
incorporeal  political  being,  which  requires  for  its  exis- 
tence the  presence  of  judges  and  a  clerk. 

Therefore,  if  the  court  itself,  or  the  judges  of  the 
court,  are  not  within  the  act,  it  follows  that  neither  the 
clerk  nor  his  deputy  is,  or  can  be,  affected  by  its  pro- 
visions. 

A  careful  examination  of  the  subject  has  satisfied 
me  that  the  plaintiff  is  not,  and  was  not,  an  officer  of 
either  the  city  or  county  governments,  and  therefore 
that  the  board  of  apportionment  had  no  authority  to 
reduce  his  salary. 
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The  plaintiff  must  have  judgment  upon  the  de- 
nrnrrer,  with  costs. 

jE.  Ddafield  Smithy  counsel  to  the  corporation,  and 
D.  J.  Dearly  of  counsel  for  appellants,  urged : — The 
defendants  argue,  that  the  plaintiff  is  an  ^^  officer  or  em- 
ployee of  the  city  and  county  of  New  York.''  He  is 
the  deputy  of  the  clerk  of  tlie  court  of  common  pleas, 
appointed  by  the  clerk  of  that  court,  pursuant  to  Sec.  1 
of  ch.  198y  Laws  of  18f>4.  The  court  of  common  pleas 
is  a  local  court,  through  which  the  judicial  authority 
of  the  state  is  administered  within  a  designated  local- 
ity. The  judges  of  the  court  are  public  officers  of  the 
state ;  but  the  clerk  and  his  deputies  are  not  the  de- 
positaries or  ministers  of  judicial  power.  Their  duties^ 
are  purely  local,  and  concern  only  the  government  of 
the  city  and  county  of  New  York.  The  plaintiff,, 
therefore,  administering  the  duties  of  a  local  adminis- 
trative office,  within  the  city  and  county  of  New  York, 
and  receiving  a  salary  from  the  treasury  of  the  city  and 
county  of  New  York,  is  an  officer  thereof  ;  and  is  com- 
prehended within  the  intent  and  the  letter  of  the 
statute,  authorizing  the  board  of  apportionment  to  reg- 
ulate all  salaries  of  city  and  county  officers. 

Elliot  8andf(yrdy  attorney  and  of  counsel  for  the 
respondent,  urged : — I.  Section  three  of  chap-  683,  Lawa 
1871,  does  not  give  the  board  of  apportionment  power 
to  reduce  the  plaintiff's  salary,  because  the  office  of 
deputy  clerk  of  the  court  of  common  pleas  is  neither 
a  city  office  nor  a  county  office.  The  charters  of  the 
city  enumerate  the  city  departments  and  the  city 
officers,  but  they  contain  no  allusion  to  the  office  held 
by  plaintiff,  or  to  the  court  of  which  he  is  an  officer  (44 
Hofw.  266 ;  63  N.  F.  627 ;  2  DUlon  on  Corporations^  % 
772). 
II.  The  office  held  by  plaintiff  is  a  state  office,  and 
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"he  is  a  state  oflScer  (Opinion  of  Freedmaw,  J.  in  Jarvis 
t).  The  Mayor,  &c.,  reported  in  *' Register,"  April  21). 
The  court  of  common  pleas  was  re-created  and  reor- 
ganized, by  a  special  and  separate  act,  in  1821,  and,  by 
subsequent  statutes,  vested  with  general  jnrisdiction  in 
law  and  equity.  Any  person  in  the  state  may  be  plain- 
tiff. The  only  restriction  on  its  jurisdiction  is,  that  de- 
fendant must  reside,  or  be  served  with  process,  in  the 
city  of  New  York.  To  remove  all  doubts,  general 
power  and  jurisdiction  were  given  in  1854  {History  of 
the  court  hy  Chief  Justice  Daly^  1  E.  D.  Smithy  Ixxx. 
3  Daly^  Appendix).  By  the  Revised  Statutes  (1.  R.  S, 
§  95)  the  judges  and  clerk  of  this  court  are  classed 
as  judicial  officers,  under  the  title  of  **  public  officers 
of  this  state,  other  than  militia"  (ch.  6,  title  1,  part  1). 

III.  State  officers  are  not  necessarily  those  whose 
duties  extend  over  the  whole  state  (Greaton  v.  Griffin,  4 
Abb.  N.  8.  310 ;  Russell  v.  The  Mayor,  2  Denio,  472, 
481,  483  ;  Healey  v.  Dudley,  5  Lans.  115,  122  ;  People 
t.  Conover,  17  N.  Y.  64,  67 ;  Hayner  «.  James,  17  N. 
7.  316). 

IV.  The  title  of  the  act,  ch.  583  is,  **  the  act  to  make 
provision  for  the  local  government  of  the  city  and 
oounty  of  New  York."  The  court  of  appeals  decided 
in  the  case  of  Smith  v.  The  People  (47  N.  Y.  330), 
what  the  words  *'  local  government  of  the  city  of  New 
York"  mean.  Judge  Allen  says  (p.  337),  speaking 
of  the  title  of  chap.  137,  Laws  1870,  which  is  ''an  act 

to  reorganize  the  local  government  of  the  city  of  New 
York,"  and  known  as  the  charter  of  1870 :  ^'The  title 
of  the  act  is  local,  relating  solely  to  the  politicaJ 
organization  of  the  city.  It  does  not  indicate  an  intent 
to  reconstruct  or  interfere  with  the  organization  of  the 
criminal  courts  of  the  city,  and  the  act  in  all  its  pro- 
visions adheres  to  the  title."  The  same  principle  is 
laid  down  in  Huber  z.  The  People  (49  N.  Y.  132). 
Section  9  of  chap.  382,  Laws  of  1870— the  county  tax 
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l^vy— making  farther  provisions  for  the  government  of 
the  county  of  New  York,  giving  power  to  the  comp- 
troller to  appoint  and  remove  attendants  on  courtSj  has 
been  declared  void  by  two  general  terms  of  the 
supreme  court,  because  in  violation  of  the  local  act 
clause  of  the  constitution  (Brennan  v.  The  Mayor,  &c., 
not  reported ;  Opinions  by  Ingraham,  P.  J,,  and 
Brady,  J.,  47  Bow.  178).  It  is  obvious,  therefore,  that 
the  words  **  local  governments  of  the  city  and  county 
of  New  York  "  do  not  include  the  courts. 

Per  Cur. — The  judgment  is  aflSrmed,  witli  costs, 
upon  the  opinion  delivered  by  Judge  Monell  in  the 
case  at  special  term. 


CAROLINE  POLLOCK,  Plaintiff  aio)  Appel- 
lant, V.  MATTHEW  T.  BRENNAN,  Shebiff, 
&o.,  Defendant  and  Respondent. 

I.  sheriff— trespass  against  for  levying  on  goods 
claimed  to  be  owned  by  a.  undfr  an  execution 
against  b. 

i.   EVIDENCB  AB  TO  OWNERSHIP. 

a.  Proof  that  A.  bought  the  goods  of  H.  at  a  time  when  he 
was  sole  owner  thereof,  is  not  dednve  on  the  issue  0/ A.U 
ownership. 

1.  If  A.  in  fact  acted  on  behalf  of  B.  in  making  the-  par- 
chase,  then  A.  would  not  be  entitled  to  recover. 
•  5,  Proof  that  A.  had  means  and  B.  had  none,  is  aimissible. 
1.  Questions  in  different  forms  tending  to  show  these  facts 
are  proper. 

*      '«,   PXOOV  AS  TO  WHO  WAS  IH  P08B&88I0N. 

1«  Proper  on  the  question  of  ownership. 
1.  Question  designed  to  ecUl  out  such  proof,         ,.   ^  , 

The  deputy^sheriff  who  made  the  levy  was  asked,  .**iiiie 
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saw  anybody  that  was  in  charge  of  the  place  at  the 
time  he  went  to  lev^y  f  "  the  question  waE  ecnreeUf 
aHoioed  under  a  general  -objection. 

The  witness  answering  that  he  judged  the   plaintifPb 
husband  was  in  charge,  not  being  objected   Uiy  doet 
not  render  the  allowance  of  the  question  or  the  recep- 
tion of  answer,  error. 
2.  EcB  gestm, — The  defendant  having  called  out  the  fact  that 
plaintifTs  husband  was  in  charge,  plaintiff  toas  entitled  t9 
hate  from  the  witness  who  testified  to  that  fact,  testimony 
as  to  what  was  said  at  the  time. 
n.  NEW  TRIAL. 
1.  Motion  fob  on  thb  eyibekcb. 
1.  Caueefor  denying, 
a.   That  the  party  did  not  call  the  attention  of  the  court  to  his 
claim  that  the  weight  of  the  evidence  as  matter  of  law  called 
for  a  verdict  in  his  favor  is  sufficient  cause. 
m.  OPINIONS  NOT  IN  THEMSELVES  ADMISSIBLE. 

1.  Where  a  witness  gives  to  a  question^  the  allowance  of  which  is  not 
error ^  an  answer  which  is  responsive,  but  which  merely  states  Mi 
opinion  on  the  subject-matter  inquired  of,  and  no  objection  i$  taitn 
to  his  answer,  there  is  no  error  calling  for  a  reversal. 
IV.  TRIAL— CONDUCT  OF. 

1.   SuSTAININa  OBJECTION  UBOED  IN  THE  MIDDLE  OF  A  QUESTION. 

a.  Not  error  where  the  reason  for  the  exclusion  does  not  appear, 
and  the  counsel  does  not  claim  the  right  to  complete. 
1.  A  substantial  reason  growing  out  of  the  usual  incideati 
of  a  trial,  must  be  presumed  to  exist. 

8.  RSUOTB  BYIDENCB. 

a.  Error  can  not  be  assigned  on  this  ground  under  a  general 
objection  to  the  reception  of  evidence,  the  subject-matter  of 
which  is  pertinent  to  the  inquiry. 
1.  A  special  objection  must  be  made  based  on  the  ground  of 
remoteness. 

8.   I3NIMFOBTANT  TBSTDiONT. 

Exclusion  of  is  not  cause  for  reversal,   although  the  inquiry  if 
pertinent 

Before  Monell,  Ch.  J.,  Fbeedman  and  Sedgwiok,  JJ» 

Decided  June  7,  1875. 

Appeal  from  jadgment  upon  verdict. 


POLLOCK  «.  BRENNAN.  479 

Opinion  of  the  Courts  by  Sedgwick,  J. 

Samuel  Hirsch^  attorney,  and  of  counsel  for  appel- 
lant. 

Brown.  Ball  &  Vanderpoel^  attorneys,  and  Mr. 
Oreen^  of  counsel  for  respondent. 

By  the  Coubt.— Sedgwiob:,  J. — The  exceptions 
are  of  a  kind  that  does  not  require  a  detailed  statement 
of  the  facts.  The  action  was  to  recover  possession  of 
personal  property, belonging,  as  alleged,  to  the  plaintiff. 
The  property  was  taken  under  an  execution  issued 
against  the  property  of  Adolph  Pollock,  the  plaintiff's 
husband.  When  the  case  went  to  the  jury,  there  was 
sufl9cient  evidence  to  require  their  verdict  as  to 
whether,  although  the  property  was  nominally  owned 
by  the  plaintiff,  her  husband  was  not  in  fact  the  true 
owner.  It  was  not  decisive  of  this  issue,  that  she 
bought  the  business  from  Hoffman,  at  a  time  when  he 
was  sole  owner.  If  she,  in  fact,  acted  in  that  transac- 
tion in  behalf  of  her  husband,  she  was  not  entitled  to 
recover  in  this  action.  On  the  merits,  then,  the  mo- 
tion for  a  new  trial  was  correctly  denied.  In  addition, 
the  plaintiff  let  the  case  go  to  the  jury  without  direct- 
ing the  attention  of  the  court  to  her  claim  that  the 
weight  of  the  evidence,  as  matter  of  law,  called  for  a 
verdict  in  her  behalf.  This  was  tantamount  to  con- 
senting that  the  jury  should  pass  upon  the  facts,  and 
prevents  a  subsequent  motion  for  a  new  trial  on  the 
evidence.  We  have  said,  in  substance,  that  the  judge 
properly  submitted  the  case  to  the  jury. 

The  deputy-sheriff  who  levied  upon  the  property 
was  asked,  "  if  he  saw  anybody  that  was  in  charge  of 
the  place  at  the  time  he  went  to  levy?"  The  court 
correctly  allowed  this  question,  on  the  general  objec- 
tion of  the  plaintiff.  The  question  called  for  testimony 
as  to  who  was  in  possession  and  control  of  the  prop- 
erty.   Tliese  indicia  of  ownership  were  relevant  facta. 
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The  answer  was,  that  witness  judged  the  plaintifPs 
husband  was  in  charge.  This  was  not  objected  to  by 
plaintiflTs  counsel,  who  might  have  deemed  this  answer 
less  hurtful  than  the  particular  acts  on  which  the 
opinion  was  based. 

The  defendant  having  called  out  this  fact,  I  think 
the  plaintiff  was  entitled  to  have  in  testimony  what 
was  said  at  the  time  by  her,  both,  because  as  urged  by 
the  learned  counsel  for  appellant  she  was  entitled  to  show 
she  was  not  estopped  by  standing  silent  in  the  presence 
of  what  defendant  claimed  was  an  apparent  owner- 
ship of  her  husband,  and  also  because,  as  I  think,  any- 
thing she  said  was  to  be  ctmsidered  by  the  jury  in 
ascertaining  what  was  the  correct  inference  to  be  drawn 
from  the  husband's  acts  or  words,  whicii,  according  to 
defendant's  theory,  showed  he  had  charge  of  the  prop- 
erty.    Such  were  the  views  of  the  learned  judge  at  the 
trial,  for  against  defendant's  objection  he  permitted  a 
preliminary  question — "  Did  she  say  anything  at  the 
time  to  you?"     The  answer  was,  "She  said  a  good 
deal  that  I  don't  remember;  she  was  quite  agitated, 
and  said  a  go6d   deal."     There  appears  in  the  case, 
that  the  counsel  for  plaintiff  then  said  to  the  witness, 
'*Now,  among  the  good  deal  that  she  said,  will  you 
please  tell  this  jury  whether  or  not  she  then  said" — ! 
An  objection  to  this  was   sustained.    There  does  not 
appear  to  be  any  error  here.     The  question  in  this 
maimed   condition    did  not    call   for  answer  at   all. 
Nor  can  we  presume,  against  the  presumption  in  favor 
of  the  validity  of  the  judgment,  that  the  court  meant  to 
shut  out  any  relevant  declaration  of  the  plaintiff.     We 
must  suppose  that  there  was  a  substantial   reason, 
growing  out  of  the  usual  incidents  of  a  trial,  which  led 
the  court  to  stop  the  counsel  in  the  midst  of  the  ques- 
tion, inasmuch  as  the  counsel  did  not  claim  a  right  to 
complete  it. 

The  defendants  claimed,  or  it  was  within  the  scope 
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of  the  claim  they  made,  that  the  plaintiff  did  not  buy 
the  business^  and  that  any  money  used  in  it  belonged 
to  the  husband  and  not  to  her.  Therefore  it  was  right 
to  admit  the  questions  in  different  forms  that  tended  to 
show  that  the  plaintiff  had  no  money,  but  that  her  bus 
band  had  means.  As  to  those  questions,  which  it  is 
now  argued  referred  to  remote  times,  there  should  have 
been  special  objections,  that  called  the  attention  of  the 
court  to  the  specific  point.  This  not  being  done,  the 
ruling  of  the  court  was  only  as  to  the  general  pertin- 
ency of  the  subject-matter  of  the  inquiry. 

The  defendant  placed  on  the  stand  a  creditor  of 
plaintiff's  husband,  who  testified  on  direct  examination 
as  to  the  state  of  accounts  between  them,  and  as  to 
property  in  possession  of  plaintiff's  husband  shortly 
before  the  plaintiff  made  her  alleged  purchase  from 
Hoffman.  On  cross-examination  he  testified  he  sued 
the  husband  for  five  hundred  and  thirty-four  dol- 
lars. Plaintiff's  counsel  then  asked,  *'And  did  you 
recover  in  that  action  a  judgment  of  sixty  dollars?" 
On  defendant's  general  objection,  this  was  excluded. 
This  objection  did  not  call  for  the  exclusion  of  the 
proposed  evidence  as  secondary.  The  matter  aimed 
at  was  pertinent,  but  I  think  there  is  an  error  of  print- 
ing,  which  prevents  a  reversal  on  this  sole  ground  as 
well,  because,  although  pertinent,  the  matter  was  unim- 
portant. The  error  I  allude  to,  is  that  of  the  printed 
book,  setting  out  that  the  witness  testified  that  he  sued 
for  five  hundred  and  thirty-four  dollars.  On  the  di- 
rect examination,  the  witness  said  that  at  the  time  in 
question,  the  indebtedness  was  in  fifty-three  dollars 
and  three  cents.  If  this  error  does  not  exist,  the  plain- 
tiff had  full  advantage  of  the  fact  that  the  witness  sued 
for  five  hundred  and  thirty-four  dollars,  when  fifty- 
three  dollars  and  three  cents  were  owed,  and  the  only 
importance  of  the  judgment  would  be  to  show  what 
the  fact  was. 

VTI.  -31 
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I  am  of   opinion  that   the  judgment   should   be 
aflb'med,  with  costs. 

MoNELL,  Ch.  J.,  and  FREEDHAffy  J.,  concurred* 


WILLIAM  P.  POWEES,  Administrator  de  bonis 
NON,  &c.,  Plaintiff  and  Eespondent,  v.  WIL- 
LIAM HUGHES,  et  al.,  executors,  &c.,  of 
THOMAS  KIVLIN,  deceased,  Defendants  and 
Appellants. 

]    BILL  OF  particulars. 
L  Whbn  not  ordebbd. 
In  an  action  where  the  ordering  of  a  bill  of  particulars  is  a  matter 
of  discretion,  one  will  not  be  ordered  where,  for  anything  that 
appears,  the  defendant  U  as  well  acquainted  as  the  plainti£[  with 
the  nature  and  particulars  of  the  claim,  and  has  all  the  knowl- 
edge necessary  for  him  to  prepare  an  answer  to  the  complaint 
in  the  form  as  pleaded. 
Thus  :  In  an   action  brought  by  an  administrator  de  bonis 
non  of  P.  against  the  executors  of  the  agent  of  the  ad- 
ministratrix of  P.  (which  administratrix  was  also  deceased) 
for  an  accounting  of  the  assets  of  P.,  and  the  proceeds 
thereof  remaining  in  the  hands  of  such  agents  at  the  time 
of  his  death,    and    for  the  delivery  and  payment  over 
thereof,  the  defendants  moved  upon  the  complaint  and  an 
affidavit  of  their  attorney  for  a  bill  of  particulars ;  the 
complaint  alleged  that  the  agent  at  the  time  of  the  death 
of  the  administratrix  had  in  his  possession  a  large  amount 
of  assets,  the  property  of  P.,^hich  he  had  collected  and 
received  as  agent  of   the  administratrix;  that  at  the  time 
of  the  death  of  said    agent,  the  said  assets  and  proceeds 
thereof,  which  he  had  received  and  collected  as  before 
stated,    remained  in    his    hands  unaccounted  for;    the 
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afSdavit  averred  that  the  defendants  were  ignorant  of  the 
particulars  of  the  claim,  and  that  it  was  necessary  and  ma- 
terial to  their  defense,  and  to  enable  them  to  answer,  that 
they  should  have  a  bill  of  particulars. 

EeU, 
A  proper  exercue  of  dueretion  to  refttse  an  order  for  a  UU  qf 
particulara. 

Before  Fbeedmak  and  Sedgwiok,  JJ. 

Decided  June  7,  1875. 

Appeal  from  order  denying  motion,  by  defendants, 
for  bill  of  particulars. 

The  complaint  alleges  that  Ann  Powers  was  ap- 
pointed administratrix  of  the  estate  of  William  P. 
Powers,  deceased ;  that  she  appointed  Thomas  Kivlin 
to  be  her  agent  in  the  care  and  management  of  the 
goods,  chattels,  and  credits  of  said  William  P.  Powers, 
deceased;  that  said  Kivlin,  as  such  agent,  **took  the 
entire  charge  and  management  of  the  goods,  chattels, 
and  credits  of  said  William  P.  Powers,  collected  all 
moneys  due  said  estate,  and  also  as  such  agent  assumed 
to  collect,  and  did  collect,  the  rents  of  certain  real  estate 
of  which  said  William  P.  Powers  had  died  seized;*' 
that  said  Ann  Powers  died  leaving  a  large  portion  of 
the  estate  of  said  William  P.  Powers,  deceased,  unad- 
ministered ;  that  the  present  plaintiff  was  appointed 
administrator  of  the  goods,  chattels,  credits,  and  efFectg 
which  were  left  unadministered  by  said  Ann  Powers  : 
that  Thomas  Kivlin,  as  said  agent  of  Ann  Powers,  as 
aforesaid,  had  at  the  time  of  her  death  in  his  posses 
sion  a  *' large  amount  of  assets,  the  property  of  the 
estate  of  the  said  William  P.  Powers,  deceased,  whicL. 
he  had  collected  and  received  as  such  agent."  That 
said  Thomas  Kivlin  died,  leaving  a  will  appointing 
the  defendants  the  executors  thereof;  that  said 
Thomas  Kivlin  at  the  time  of  his  death  had  not  ac- 
counted for  the  property  of  the  estate  of  William   P. 
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Powers,  deceased,  which  he  had  collected  and  received, 
as  before  stated,  and  that  the  defendants  although  re- 
quested, "neglect  and  refuse  to  account  with  the  plain- 
tiflf  for  the  unadministered  assets  of  the  estate  of  said 
William  P.  Powers,  deceased,  so  remaining  in  the  hands 
of  said  Thomas  Kivlin,  deceased."  Wherefore  the 
complaint  prayed  *'  that  an  account  may  be  taken  of 
such  assets  and  proceeds  remaining  in  the  hands  of 
Thomas  Kivlin,  deceased,  and  which  form  a  part  of 
the  unadministered  estate  of  said  William  P.  Powers, 
deceased,  and  for  a  decree  for  the  delivery  over  and 
payment  to  plaintiff"  as  administrator,  &c. 

The  defendants,  before  answering,  moved  for  a  bill 
of  particulars  of  plaintiff's  claim  on  the  summons  and 
complaint,  and  on  an  aflSdavit  which  stated  that  the 
defendants  intend  to  defend  the  action  in  good  faith, 
but  are  ignorant  of  the  particulars  of  said  claim  ;  that 
they  have  not  answered  said  complaint ;  that  it  is  neces- 
sary and  material  to  their  defense,  and  to  enable  them 
to  answer,  that  they  shall  have  said  bill  of  particu- 
lars." 

The  motion  was  denied  ;  the  following  opinion  be- 
ing delivered  at  special  term  : 

CuBTis,  J. — The  plaintiff  brings  a  suit  in  equity, 
asking  for  an  accounting  by  the  executors  of  a  de- 
ceased agent,  who  it  is  claimed,  in  his  lifetime,  received 
rents  and  moneys  which  he  did  not  account  for.  If 
the  plaintiff  shows  at  the  trial  facts  that  entitle  him  to 
an  accounting,  then  the  account  must  be  taken  and 
stated.  At  this  stage  of  the  suit,  the  evidence  respect- 
ing the  alleged  acts  of  the  agent  will  be  taken,  and 
usually  before  a  referee  appointed  to  take  and  state  the 
account. 

The  defendants  apply  for  a  bill  of  particulars  of  the 
plaintiff's  demand. 

In  this  case,  it  is  a  matter  of  discretion  whether  one 
should  be  ordered  or  no'.    For  anything  that  appears, 
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the  defendants  are  as  well  acquainted  as  the  plaintiff 
with  the  nature  and  particnlars  of  the  claims,  and  have 
all  the  knowledge  necessary  for  them  to  prepare  an  an- 
swer to  the  complaint  in  the  form  it  is  pleaded.  The 
effect  of  a  bill  of  particulars  would  be  to  limit  the 
testimony,  and  consequently  the  accounting  and  the 
recovery  to  the  matters  stated  in  the  bill. 

If  the  view  contended  for  by  the  defendants  is  cor- 
rect, it  would  result,  that  in  every  case  when  a  party 
sought  an  accounting  in  equity  from  an  agent  who  had 
defrauded  him,  there  would  be  no  remedy  unless  he 
could  state  in  a  bill  of  particulars  accurately  every 
item  which  the  agent  had  withheld.  This  would  defeat 
the  remedy  and  leave  the  principal  unable  to  sustain 
his  claim  against  the  agent  who  had  embezzled  and 
misappropriated  the  funds  he  had  employed  him  to 
collect.  I  think  the  views  expressed  in  the  opinion  in 
Blackie  v.  Neilson  (6  Bosw.  681),  must  control  in  de- 
Iv^rmining  this  question. 

The  motion  is  deui'^d,  with  costs  to  plaintiff  to 
abide  the  event  of  the  suit. 

John  McKeon^  attorney  and  of  counsel  for  appel- 
lants, urged : — I.  The  complaint  in  this  case  is  in  fact 
an  action  for  money  had  and  received  by  Thomas  Kiv- 
lin  in  his  lifetime  as  agent  of  the  deceased  (William 
Powers). 

II.  The  complaint  does  not  show  facts  of  an  equit- 
able nature.  There  are  no  allegations  of  a  fiduciary 
character  of  the  deceased  ;  no  allegations  of  mutual 
accounts  ;  or  of  a  series  of  transactions  between  the 
parties ;  or  of  voluminous  or  intricate  accounts  between 
the  parties.  The  complaint  does  not  even  pray  for 
discovery.  It  is  not  every  account  which  will  entitle  a 
court  of  equity  to  interference,  and  every  agency  does 
not  authorize  the  filing  a  bill  in  equity  (Maxon  v. 
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Bright,  L.  R.  4  C%.  App.  292 ;  Towle  «.  LamaBon,  6 
Pet.  496). 

III.  The  case  of  Young  r.  Demott  (1  Barb.  30),  and 
Blackie  t).  Neilson  (6  Bosw.  681),  are  not  in  point 
to  sustain  the  decision  of  the  justice.  In  the  present 
case,  the  affidavit  of  defendants  is  in  no  manner  denied 
or  explained,  as  in  the  case  of  Blackie  v.  Neilson. 
Even  in  that  case,  the  court  say,  that  the  necessity  of 
^ving  the  bill  of  particulars  must  appear  by  the  mov- 
ing papers,  and  by  that  the  discretion  of  the  court  must 
be  regulated.  Oar  moving  papers  show  this  necessity, 
^nd  they  are  not  denied. 

IV.  The  defendants  having  shown,  by  their  affi- 
davit, the  necessity  of  this  bill  of  particulars,  for  the 
purpose  of  framing  their  answer,  and  they  acting  as 
trustees  of  the  estate  of  a  deceased  party,  every  fEicility 
should  be  afforded  them  by  the  court  in  getting  at  all 
the  facts  in  plaintiff's  possession.  The  plaintiff  does 
not  set  up  that  he  can  not  give  the  information. 

V.  Under  the  code,  the  defendants  have  a  right  to 
ii  bill  of  particulars  (Tilton  v.  Beecher,  How.  Prac.  Bep. 
Jan.  No.  1875). 

Ambrose  Monell^  attorney  and  of  counsel  for  i^ 
spondent,  urged : — I.  A  bill  of  particulars  is  not 
ordered  as  a  strict  legal  right,  but  is  a  matter  resting 
in  the  sound  discretion  of  the  court,  except  in  those 
cases  where  the  cause  of  action  alleged  in  the  pleading 
is  an  account  against  the  adverse  party,  the  items  of 
which  have  not  been  set  forth  in  the  pleading  (PuUer- 
ton  n.  Gaylord,  7  Bobt.  661). 

II.  Where,  from  the  nature  of  the  action,  the  knowl- 
<}dge  of  the  facts  on  which  the  plaintiff's  claim  rests,  is 
more  with  the  defendant  than  with  the  plaintiff,  the 
latter  will  not  be  required  to  furnish  a  bill  of  particu- 
lars (Young  I?.  De  Mott,  1  Barb.  30 ;  Blackie  t?.  Neil- 
son, 6  Bosw.  681). 
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III.  The  oflBcp  of  a  bill  of  particulars  is  to  prevent 
a  surprise  upon  the  trial,  and  not  to  furnish  evidence, 
and  in  the  present  case  no  surprise  can  befall  the  de- 
fendants, because  they  are,  or  should  be,  in  possession 
of  knowledge  of  all  the  transactions  of  Kivlin,  whose 
executors  they  are  (Drake  v.  Thayer,  5  JRobt.  694). 

By  the  Oottrt. —Sedgwick,  J.— Under  section  158 
of  the  code  of  procedure,  the  defendants  were  not 
entitled  to  a  bill  of  particulars  as  a  matter  of  right. 
Although  the  complaint  averred,  that  the  defendant's 
testator  had  collected  money  belonging  to  the  estate  of 
William  P.  Powers,  deceased,  the  action  was  not  to 
recover  damages  as  such,  for  the  withholding  of  that 
money.  The  demand  was  that  the  money  so  collected 
and  the  other  property  be  accounted  for.  The  result 
might  give  the  plaintiflF  substantial  benefits  to  which 
they  would  have  a  right,  other  than  a  mere  money  judg- 
ment. If,  however,  they  could  show  that  not  only  money 
was  withheld,  but  also  personal  chattels,  they  would 
have  a  right  to  a  judgment  of  a  mixed  character.  As 
the  action  was  not  upon  an  account,  as  such,  the  right 
to  particulars  of  plaintiff's  claim  was  not  absolute. 
There  is  no  doubt  that  the  learned  judge  had  the  power, 
if  the  case  called  for  it,  to  direct  the  plaintiff  to  give  the 
particulars.  We  are  satisfied,  however,  that  he  used 
a  sound  discretion  in  refusing  it,  and  adopt  the  obser- 
vation which  led  him  to  that  result.  It  would  not 
have  been  consistent  with  a  due  regard  to  the  rights 
of  the  distributees  of  the  estate  of  the  plaintiffs  intes- 
tate to  cause  those  rights  to  depend  upon  the  ability 
of  the  plaintiff  to  specify,  in  presently  what  was  the 
particular  thing  or  sum  it  was  claimed  the  defendants 
should  deliver  or  pay. 

We  can  not  examine  the  complaint,  as  if  a  de- 
murrer had  been  pleaded,  nor  can  we  look  to  find  if 
any  of  its  allegations  are  indefinite  or  uncertain  except 
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as  respects  the  defendant's  motion  for  particulars. 
Untilthe  defendant  demurs  or  makes  his  motion,  the 
objections  appropriate  to  these  proceedings  are  not  to 
be  considered.  We  must  now  deem  that  the  complaiot 
s:ets  out  a  basis  for  the  plaintiff's  demand,  that  the  de 
fendants  account  for  the  property  alleged  to  have  been 
received  by  Kivlin,  as  agent  of  Mrs.  Powers.  The 
plaintiff's  rights  will  depend  then  upon  the  result,  at 
present  unknown,-  of  that  accounting. 

We  do  not  see  that  the  defendants  are  in  danger  of 
having  judgment  against  them  because  of  their  having 
no  knowledge,  as  they  have  not,  of  the  facts  set  oat  in 
the  complaint.  Indeed  they  might  be  in  the  sam«^ 
predicament  if  the  plaintiff  gave  an  ample  bill  of  par 
ticulars.  The  course  of  practice  in  such  a  case  permits 
of  a  proper  adjournment,  after  the  cause  has  reached  a 
stage  which  discloses  that  the  defendants  are  properly 
charged  by  the  plaintiff.  If  tried  by  the  court,  there  is 
no  reason  to  suppose  that  these  executors  will  not  have 
the  time  necessary  to  examine  or  meet  any  evidence 
of  facts  as  to  which  they  could  have  had  no  original 
knowledge  or  information  after  the  use  of  due  diligence. 
If  it  be  proper,  a  reference  may  be  ordered  as  to  aU  or 
a  part  of  the  issues.  A  bill  of  particulars  was  not,  I 
think,  nero3sary  to  the  executors  for  the  purpose  of 
answering.  For  that,  it  was  enough  to  aver  that  they 
had  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  of  the  complaint. 

The    order    should   be  affirmed,  with  ten  dollars 
costs. 

Fbebdmak,  J.,  concurred. 
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Statement  of  the  Case, 


CLARENCE  H.  SMITH,  surviving  partijer  of 
ISAAC  H.  SMITH  &  SONS,  Plaintiff  and  Re- 
spondent, V.  THOMAS  RYAN,  Defendant  and 
Appellant. 

I.  limitations— statute  op. 

1.  Promissory  note  of  a  third  party,  payable  at  a  future 

TZMB,   Bin>ORSED    AND   DELIVERED    BY  THE   DBFBia>AiqT    IN   PAY- 
MENT OF,  OR  AS  SECURITY  FOR,  A  PART  OF  HIS  INDEBTEDNESS. 

a.  As  of  what  time  it  operates  to  take  the  case  out  of  the  statute, 

1.  It  SO  operates  as  of  the  day  of  Us  delioery  to  the  ctedi- 
tor, 

and 
not  as  of  its  payment. 

b.  Principle  of  the  decision. 

A  payment  on  account,  or  a  transfer  of  a  secnrity  as  collateral 
security  on  account,  operates  to  take  a  case  out  of  the  stat- 
ute only  by  reason  of  a  promise  implied  from  the  act,  to 
pay  the  balance.  Such  a  promise  can  be  implied  only  from 
the  act  of  the  debtor  himself  or  his  authorized  agent.  In 
the  case  at  bar,  the  only  act  done  by  the  defendant  was  the 
transfer  of  the  notes — the  payment  of  them  at  maturity 
by  the  makers  was  not  the  act  of  defendant  or  of  his  au- 
thorized agents.  The  payment  by  the  makers  was  not 
made  as  agents  of  the  defendant,  but  in  discharge  of  their 
principal  debt,  pursuant  to  their  legal  obligations.* 

Before  Monell,  Ch.  J.,  Fbeedman  and  Sedgwick,  JJ, 

Decided  June  14,  1875. 

Appeal  from  a  judgment. 

The  action  was  to  recover  a  balance  of  an  account 

*  Whether  a  note  made  by  the  makers  for  the  accomodation  of 
the  defendant,  and  so  as  that  between  them  the  makers  were  sureties, 
and  the  defendant  was  principal,  would  have  a  different  effect,  was 
not  considered  or  determined. 
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for  goods  sold,  &c.,  for  which  the  defendant  was  in- 
debted April  10,  1868. 

The  defense  was  the  statute  of  limitations.  On 
April  14,  1868,  the  defendant  endorsed  and  delivered 
to  the  plaintiflFs  two  promissory  notes  of  five  hundred 
dollars  each,  made  by  Betts  &  Gay,  dated  April  6, 
1868,  and  payable  in  two  and  five  months,  with  inter- 
est. The  notes  were  secured  by  a  chattel  mortgage 
made  by  the  makers  to  the  defendant,  which  he  as- 
signed to  the  plaintiffs. 

Upon  the  receipt  of  the  notes  from  the  defendanr 
they  were  entered  in  the  books  of  plaintiff's  firm  by 
charging  them  to  bills  receivable,  and  crediting  them 
to  the  defendant's  account. 

Upon  the  maturity  of  the  notes  respectively,  the 
principal  and  interest  thereon  for  two  and  five  months 
respectively,  were  paid  to  the  plaintiff's  firm,  and  the 
sums  collected  for  principal  thereon  were  carried  to 
the  credit  of  bills  receivable,  upon  their  books,  five 
hundred  dollars  on  June  9,  1868,  and  five  hundred 
dollars  on  September  17,  1868. 

The  last  item  proved  in  the  mutual  account  between 
defendant  and  the  plaintiff's  firm,  was  the  receipt,  in 
September,  1868,  of  the  amount  of  the  note  of  Betts 
&  Gay,  for  five  hundred  dollars,  and  interest  thereon 
for  five  months. 

The  action  was  commenced  on  June  6,  1874,  within 
six  years  after  the  said  last  item  of  the  said  account 
between  the  defendant  and  plaintiff* s  firm. 

The  action  was  tried  by  a  referee,  who,  upon  finding 
the  foregoing  fact3,«gave  Judgment  for  the  plaintiff. 

The  defendant  appealed. 

Lockwood  &  Post^  attorneys,  and  James  B.  Lock- 
wood^  of  counsel  for  appellants,  urged : — I.  The 
referee  erred  in  finding  that  the  account  between  the 
appellant  and  respondent  was  a  mutual,  open,  and 
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ranning  account,  such  as  is  excepted  from  the  opera- 
tion of  the  statute  of  limitations  by  section  95  of  the 
code.  (1)  There  is  no  evidence  in  the  case  to  sustain, 
such  finding,  and  an  inspection  of  the  account  upon 
which  this  suit  is  founded,  at  the  end  of  the  printed 
case  will  show  to  the  court  that  it  does  not  come  within 
section  95.  The  English  statute  (21  James  I.)  left  no 
doubt  upon  this  question.  It  excepted  "  such  accounts 
as  concern  the  trade  of  merchandise,  between  mer- 
chant and  merchant,  their  factors  or  servants"  (Cotes 
V.  Harris,  BuUj  N.  P.  149).  In  the  revised  statutes 
before  the  adoption  of  the  code,  the  language  was  as 
follows:  "In  all  actions  of  debt,  account  or  assump- 
sit brought  to  recover  any  balance  due  upon  a  mutual, 
open,  and  current  account,  the  cause  of  action  shall  be 
deemed  to  have  accrued,"  &c.,  and  the  decisions  of  the^ 
courts  followed  the  English  statute  in  construing  it 
(Coster  V.  Murray,  6  Johns  Ch.  522 ;  Kimbell  ??.. 
Brown,  7  Wend.  322 ;  Edmondstone  v,  Thomson,  15 
Wend.  544  ;  Hallock  o.  Losee,  1  Sand.  220  ;  Palmer  v. 
The  City  of  New  York.  2  Sand.  318).  In  section  95  of 
the  code,  the  words  "  where  there  have  been  reciprocal 
demands  between  the  parties"  have  been  added,  sa 
that  there  can  be  no  doubt  as  to  the  nature  of  the  ac- 
count to  be  excepted  from  the  statute  of  limitations 
(Peck  V.  The  N.  Y.  &  Liverpool  U.  S.  Mail  S.  S.  Co., 
6  Bosw.  226).  See  also  Ingraham  v.  Sherard  (17 
Serge  &  RawU^  347).  (2)  The  referee  also  erred  in 
finding  that  the  payment  of  the  five  hundred  dollars  by 
Betts  &  Gay  in  September,  1868,  constituted  the  last 
item  in  the  account.  The  last  credit  in  the  appellant's 
account  was  the  credit  for  the  two  notes  on  April  14, 
1868.  The  credit  given  for  the  proceeds  of  the  two 
notes  was  made  in  another  account  oalled  '^  bills 
receivable."  The  only  relation  it  bore  to  the  ac- 
count  of  the  appellant  is  shown  by  the  testimony  of 
respondent's  book-keeper  who  says:    "Mr.  Ryan's* 
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account  showed  no  credit  for  Betts  &  Gay's  notes  after 
April  14,  1868  ;  if  they  had  not  been  paid  at  maturity 
they  would  have  been  charged  ba<*k  to  his  account ; 
that  is  what  I  meant  by  saying  the  bills  receivable 
account  was  connected  with  the  defendant's  account.** 

II.  If  it  be  held  that  this  is  an  item  in  the  account, 
and  that  the  account  conies  within  section  95  of  tlie 
code,  still  it  does  not  affect  the  appellant.    The  princi- 
ple that  in  a  mutual,  running  account  the  cause  of 
action  accrues  from  the   time  of  the  last  item  proved 
in  the  account,  is  based  upon  the  theory  that  the  item 
within  six  years  is  an  admission  of  an  unsettled  ac- 
count and  equivalent  to  a  new  promise  (Catling  v. 
Skoulding,  6  T.  H.  189).    That  the  admission  must  be 
made  and  the  new  promise  given  by  the  debtor  or  his 
authorized  agent,  is  well  settled.     It  follows,  also,  that 
the  payment,  or  the  demand,  or  whatever  constitutes 
the  item  in  the  account  from  which  the  new  promise 
is  inferred,  must  be  the  act  of  the  party  himself  or  of 
fiome  one  authorized  to  make  a  new  promise  for  him 
{Harper  v.  Fairly,  53  J}f.  T.  442).     In  this  c^se  the  pay- 
ment of  the  item  by  Betts  &  Gray  without  the  privity 
of  the  appellant,  was  not  an  act  from  which  his  (appel- 
lant's) new  promise  could  be  inferred. 

III.  The  only  question  in  this  case  is  this — has  the 
appellant  made  a  payment  within  the  six  years  pre- 
vious to  the  commencement  of  this  action  on  account 
of  his  indebtedness  to  the  respondent,  or  done  any  act 
which  the  law  recognizes  as  an  admission  of  the  debt 
and  a  new  promise  to  pay  it.  (1)  The  evidence  shows 
that  the  last  act  of  the  appellant  in  respect  to  his  in- 
debtedness was  in  April,  1868,  when  he  delivered  the 
two  notes  of  Betts  &  Gay.  It  is  immaterial  whether  or 
not  the  notes  were  received  as  payment — their  delivery 
in  April  followed  by  their  payment,  constituted  a  pay- 
ment in  April  as  between  the  debtor  and  creditor,  and 
the  statute  began  to  run  from   that  time  (Turney  n. 
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Dodwell,  3  Ml.  &  B.  135 ;  Irving  v.  Veitch,  3  M.  &  W. 
H.  90  ;  Gowan  v.  Porster,  3  Barn  <&  Ad.  B.  507).  (2) 
We  have  seen  above  the  reason  of  the  rule  that  pay- 
ment on  account  of  an  antecedent  debt  restrains  the 
operation  of  the  statute,  viz.,  from  the  act  of  payment 
an  admission  of  the  indebtedness  is  inferred  as  well  as 
a  promise  to  pay.  We  have  seen  also  that  the  pay- 
ment from  which  the  admission  and  promise  are  in- 
ferred, must  be  made  by  the  debtor  himself,  or  his 
authorized  agent  (Harper  v.  Fairly,  supra).  Is  the 
payment,  then,  by  a  third  party  of  his  note  to  the  credi- 
tor, without  the  debtor's  knowledge,  such  a  payment  by 
the  debtor  as  to  constitute  an  acknowledgment  and  re- 
vive the  debt  ?  Here  the  third  parties'  notes  were  given 
by  the  debtor  to  the  creditor  in  April,  and  were  paid 
by  the  makers  in  June  and  September,  without  the 
knowledge  of  the  debtor.  If  the  notes  had  never  been 
paid,  there  can  be  no  doubt  that  the  acknowledgment 
was  in  April.  How,  then,  can  the  payment  of  the  notes 
without  the  privity  of  the  debtor  change  the  principle  ? 
If  the  appellant  has  made  any  acknowledgment  of  his 
indebtedness,  it  was  when  he  delivered  the  notes  to  the 
respondent  in  April,  1868.  This  was  more  than  six 
years  from  the  commencement  of  the  suit,  and  the  debt 
is  therefore  barred  by  the  statute. 

Oeorge  W.  Van  SlycJc^  of  counsel  for  respondent, 
urged : — I.  The  payment  by  the  defendant  to  plaintitPs 
firm  by  the  transfer  before  their  maturity  of  the  two 
notes  of  Betts  &  Gay,  is  to  be  reckoned  from  the  date 
of  the  maturity  of  the  notes,  and  not  from  the  time  of 
the  delivery.  The  notes  were  given  on  a  precedent 
debt,  and  the  presumption  is  that  they  were  not  given 
or  received  as  payment  but  as  collateral  (Noel  v.  Mur- 
ray, 13  N.  T.  168 ;  Gibson  v.  Toby,  46  Id.  640  ;  Vail 
«.  Foster,  4  Id.  312).  This  presumption  of  law  was  not 
rebutted  nor  did  the  defendant  attempt  to    rebut  it. 
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The  notes  were  endorsed  by  the  defendant,  which 
established  affirmatively  that  they  were  not  given  as 
payment  (Whitbeck  v.  Van  Epps,  9  John.  408 ;  Breed 
V.  Book,  16  John.  241 ;  Darnell  v.  Morehouse,  46  JV. 
T.J  pp.  64  and  71).  By  the  contract  of  endorsement 
the  defendant  was  liable  on  the  notes  if  tliey  were  not 
paid  at  maturity,  and  the  plaintiff  not  guilty  of  laches. 
A  guaranty  even  of  a  note  by  a  debtor,  though  void 
by  the  statute  of  frauds  is  evidence  that  the  note 
was  not  taken  in  payment  (Muri-ay  v.  Hoff,  6  Denio, 
[iQO).  The  notes  being  held,  then,  as  collateral  security, 
payment  should  be  reckoned  from  the  time  of  their 
respective  maturity  and  not  from  their  delivery.  The 
term  "payment,"  in  its  legal  import,  means  the  satis- 
faction of  a  debt,  and  in  no  sense  could  it  be  said  that 
the  debt  was  satisfied  until  the  notes  were  paid.  Again 
the  taking  of  the  notes  suspended  the  right  of  action  as 
to  the  one  thousand  dollars  until  their  maturity,  but 
if  they  were  not  paid  the  plaintiff  could  have  returned 
them  to  the  defendant  and  resorted  to  the  original  de- 
mand (Van  Epps  v.  DiUaye,  6  Barb.  24 ;  Fowler  v.  Clear- 
water, 35  Barb.  149).  The  notes  operated  only  as  an 
extension  of  credit  to  their  maturity  if  not  paid. 

II.  If  the  notes  were  given  in  satisfaction  of  the 
debt,  the  date  of  the  payment  is  to  be  reckoned  &om 
the  date  of  payment  of  the  notes,  provided  they  are 
paid  at  maturity,  or  within  a  reasonable  time  thereafter 
(Fowler  v.  Clearwater,  35  Barb.  143 ;  Whipple  v. 
Blackington,  97  Mass.  473  ;  Chapman  v.  Boyce,  16  JV. 
H.  237 ;  Haven  v.  Hath  way,  20  Me.  347).  In  the  above 
cited  case  of  Whipple  v.  Blackington,  the  debtor  gave 
note  of  third  person,  which  was  then  over  due,  and  the 
note  was  afterwards  partly  paid.  The  case  of  Harper 
V.  Fairly  (53  If.  T.  442)^  was  cited  before  the  referee, 
and  is  relied  on  by  the  defendant  to  establish  his  de- 
fense. It  is  submitted  that  that  case  is  clearly  dis- 
tinguishable  from  the  case  at  bar.     In  that  case  the* 
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note  of  a  third  person  was  not  paid  to  the  creditor 
until  several  years  after  its  maturity.  The  opinion  in 
that  ease  holds  that  a  continning  agency  will  not  be 
presumed  to  exist  on  the  part  of  the  maker  of  the  note 
for  3^ear8  after  the  maturity  of  the  paper  so  as  to  bind 
the  debtor  by  the  payment  of  the  collateral  obligation 
by  the  maker.  In  that  case  the  payment  was  made 
years  after  the  maturity  of  the  note,  and  without  the 
knowledge  of  the  debtor.  The  decision  does  not  con- 
flict with  the  well-established  rule  that  the  debtor,  in 
the  transfer  of  a  third  party's  note,  gives  an  implied 
authority  to  the  maker  thereof  to  pay  the  same  at  or 
about  the  time  of  its  maturity.  The  defendant  has 
admitted  that  the  notes  were  paid  on  account  of  the 
debt  and  with  his  sanction.  He  has  ratified  the  pay- 
ment by  the  makers,  so  that  the  case  (Harper  t.  Fairly  i 
in  63  19'.  7".  does  not  apply  (Huntington  v.  Ballon,  2 
Lans.  120  ;  Commercial  Bank  of  Buffalo  v.  Warren,  16 
N.  T.  677). 

m.  Payment  of  the  interest  which  accrued  on  the 
notes  at  their  maturity,  can  not  be  said  to  have  been 
made  until  the  interest  had  been  earned.  The  credit 
for  the  interest  could  not  be  given  by  the  plaintiff  until 
it  was  earned,  and  the  defendant  must  be  presumed  to 
have  authorized  the  payment  of  the  interest  at  the  times 
only  when  the  same  had  accrued  and  not  before.  The 
payment  of  the  interest  will  in  itself  take  the  case  out 
of  the  operation  of  the  statute  (Wen  man  v.  The  Mo- 
hawk Insurance  Company,  13  Wend.  267). 

IV.  A  chattel  mortgage  was  assigned  by  the  defend- 
ant as  collateral  security  to  the  two  notes  of  Betts  & 
Gay  endorsed  by  the  defendant  to  the  plaintiff's  firm. 
The  mortgage  could  not  be  enforced  until  protest  of  the 
notes.  If  the  notes  had  not  been  paid  at  their  maturity 
and  the  plaintiff  had  foreclosed  the  mortgage,  the  pay- 
ment would  have  been  reckoned  from  the  time  of  the  sale 
of  the  chattels,  provided  the  sale  had  been  made  by  the 
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plain  tiflF  within  a  reasonable  time  after  the  maturity  of 
the  notes  (Porter  v.  Blood,  6  Pick.  53).  It  is  only  on 
the  actual  reduction  of  the  pledged  or  mortgaged 
property  to  money  that  the  same  is  treated  as  a  pay- 
ment and  accounted  for  as  such,  and  in  the  meantime 
the  property  is  held  as  collateral  (Brown  v.  Tyler,  8 
Gray  J  35). 

By  thb  Coubt. — Monell,  Ch.  J. — ^The  question  in 
this  case  is,  whether  the  statute  began  to  run  from  the 
time  the  notes  were  transferred,  or  from  the  time  of 
their  payment.  The  referee  has  found  the  later  period, 
regarding  the  payment  of  the  notes  as  a  payment  by 
the  defendant,  so  as  to  imply  a  new  promise  at  that 
time. 

It  does  not  seem  to  me  to  be  of  any  importance,  so 
far  as  it  affects  the  implied  new  promise,  whether  the 
plaintiffs  received  the  notes  in  or  as  payment  of  the 
antecedent  indebtedness,  or  merely  as  security  for  its 
payment.  The  transfer  of  a  security  by  the  debtor  to 
be  applied  upon  his  debt,  would  imply  a  new  promise, 
as  well  as  an  actual  payment  on  account.  But  the 
implication  would  arise  at  the  same  time  ;  that  is,  by 
the  act  of  transfer  or  payment. 

In  this  case,  the  last  act  of  the  defendant  was  the 
transfer  of  the  securities,  more  than  six  years  before 
suit  brought ;  and  the  implication  which  is  raised  of  a 
new  promise  is,  not  by  the  delivery,  but  by  the  subse- 
quent payment  of  the  notes  by  the  makers. 

It  is  not  claimed  that  the  defendant  directed,  or 
was  even  privy  to  the  payment.  But  the  pajTnent  was 
by  third  persons,  of  their  own  obligation  ;  the  payment 
of  which  to  the  plaintiffs,  as  the  law^ful  holders,  the 
law  required.  This,  in  the  view  of  the  referee,  was  a 
payment  by  the  defendant. 

To  make  a  part  payment  evidence  of  a  promise  to 
pay  the  balance,  it  must  occur  under  such  circura 
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stances  as  are  consistent  with  an  intent  to  pay  such  bal- 
ance (Miller  v.  Talcott,  46  Barb.  167).  Actual  pay- 
ment by  a  debtor,  or  by  his  authorized  agent,  is 
consistent  with  such  an  intent.  It  is  such  a  recogni- 
tion of  the  debt  as  will  authorize  the  assuoiption  of  an 
intention  to  paj'-  the  balance. 

But  when  the  payment  is  not  by  the  debtor,  but  by 
a  third  person,  his  authority,  derived  from  the  debtor, 
to  bind  his  principal  to  a  new  promise  by  implication 
from  the  fact  of  payment,  must  distinctly  appear,  and 
can  not  be  inferred  from  the  payment  alone  (Eead  v. 
Hurd,  7  Wend,  408). 

To  make  the  payment  of  the  notes  a  payment  by 
the  defendant,  it  must  be  assumed  that  the  makers 
were  acting  under  the  authority,  or  by  the  direction  of 
the  defendant.  There  was  no  such  express  authority 
or  direction  in  this  case  ;  and  it  can  be  implied  only 
from  the  obligation  of  the  makers  to  pay  a  debt  which 
the  defendant  had  parted  with  by  transfer  to  the  plain- 
tiffs, and  which  at  the  time  of  its  payment  belonged 
absolutely  to  his  creditor. 

An  implication  of  an  authority  to  the  makers  of  the 
notes  to  make  the  payment  on  behalf  of  the  defendant, 
must  have  arisen,  if  at  all,  at  the  time  of  the  transfer. 

The  transfer  might  be  construed  into  a  direction  to 

the  makers  to  pay  the  amount  to  become  due  upon  the 

notes  to  the  plaintiff.      But  such  direction  could  not 

of  itself  continue  until  the  maturity  of  the  note,  so  as 

to  make  the  payment  such  an  act  of  the  defendant  as 

would  authorize,  at  that  time^  a  new  promise  to  pay. 

In  Creuse  c,  Defignoiux  (10  Bosw.  122),  the  court  say: 

"  An  agent  can  not  bind  his  principal  by  an  implied 

promise  made  within  six  years,  where  the  authority  to 

make  it  was  more  than  six  years  before.     The  statute 

would  commence  running  from  the  time  the  authority 

was  given,  not  from  the  time  the  agent  made  the  new 

promise." 

vn.— 32 
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In  Pickett  v.  Leonard  (34  If.  T.  175),  the  assignee 
of  a  debtor  under  a  general  assignment  for  the  benefit 
of  the  debtor's  creditors,  made  a  payment  out  of  the 
assigned  property  to  the  creditor.  Within  six  years 
thereafter,  the  debtor  was  sued  for  the  balance  of 
the  debt.  It  was  held  that  such  payment  did  not 
take  the  case  out  of  the  statute.  By  virtue  of  the 
assignment  the  creditor  became  entitled  to  receive, 
and  the  assignee  was  bound  to  pay.  But  there  the 
obligation  ceased.  The  assignee  was  not  the  agent  of 
the  assignor  for  any  purpose  other  than  to  pay  his 
debts,  and  could  not,  either  expressly  or  impHedly, 
make  for  him  a  new  promise.  Justice  Hunt  says : 
"  The  assignor  places  his  property  in  the  hands  of  the 
assignee  for  the  purpose  of  paying  his  debts,  who,  from 
the  proceeds,  pays  a  creditor  a  part  of  his  debt ;  and 
this  is  interpreted  into  saying,  '  My  assignor  is  willing 
to  pay  the  residue  of  your  debt,  and  on  his  behalf  I 
promise  you  that  he  will  do  so.'  The  assignor  might 
well  answer,  '  I  have  given  no  such  authority  and  made 
no  such  contract.'  " 

It  seems  to  me  the  cases  are  not  distinguishable. 
The  transfer  of  property  in  trust  to  pay  debts  gen- 
erally, is  the  same  as  the  transfer  to  pay  a  single  debt, 
and  the  effect  of  the  payment  must,  therefore,  be  the 
same.  But  no  more  in  the  one  than  in  the  other,  is 
the  person  making  the  payment  the  agent  of  the  debtor, 
so  that  he  can  bind  him  by  a  promise.  Nor  is  the 
authority  to  make  the  payment  less  in  one  case  than 
in  the  other. 

How,  then,  can  the  payment  of  the  note  be  construed 
into  a  promise  to  pay  the  remainder  of  the  debt  ? 

In  Read  v.  Hurd  {supra)  one  Skiff  being  indebted 
to  Hurd,  the  maker  of  a  note,  made  a  payment  of  the 
amount  of  his  debt  to  the  plaintiff,  to  be  applied  upon 
the  note,  and  it  was  endorsed  thereon.  Hurd  was  not 
present,  nor  did  he  request  the  payment.     It  was  held 
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that  it  was  not  a  payment  by  the  defendant,  and  that 
no  new  promise  could  be  implied  from  it. 

There  was  some  difference  in  the  facts  in  the  case 
of  Harper  v.  Fairly  (53  JV.  T.  442),  which  the  respond- 
ent's counsel  claimed  distinguished  it  from  the  case 
now  before  us.  In  that  case  the  creditor  retained  the 
transferred  note  for  a  number  of  years,  receiving  the 
interest,  but  the  principal  was  not  paid  until  several 
years  after  the  transfer.  This  fact  is  alluded  to  in  the 
opinion  more,  I  think,  to  give  emphasis  to  the  principle 
decided,  than  as  constituting  any  essential  element  in 
it.  The  court  had  charged  the  jury  that  the  payments 
made  by  the  maker  of  the  note  had  the  same  effect  to 
take  the  case  out  of  the  statute,  as  if  made  by  the  de- 
fendant. In  holding  that  to  be  error,  the  character 
and  not  the  time  of  payment,  was  made  the  essence  ; 
and  the  court  say  that  the  reason  that  it  is  so  is,  that  a 
part  payment  is  an  acknowledgment  by  the  debtor  of 
his  liability  for  the  whole  demand.  But  to  bring  a 
case  within  the  reason  of  the  rule,  the  part  payment 
must  have  been  made  by  the  party  to  be  charged  with 
the  effect  of  it,  or  an  agent  authorized  thus  to  charge 
him.  After  citing  Pickett  ^.  Leonard  {supra)  and 
other  cases  in  support  of  the  rule,  the  court  continues 
to  say,  ''The  payment  in  the  present  case  was  not 
made  by  the  debtor,  nor  with  his  knowledge,  hut  hy 
one  whose  ohligation  had  been  transferred  several 
years  previously  to  the  creditor  as  secuVity  for  the 
debt."  Then  alluding  to  the  payment  long  after  the 
maturity  of  the  note,  they  proceed,  "There  could 
consequently  be  no  implied  authority  to  make  the 
payment  at  the  tiine  it  was  madey  These  latter 
words,  as  I  have  already  said,  emphasize  the  rule  and 
forcibly  illustrate  its  propriety,  but  do  not  confine  the 
principle  to  a  payment  made  long  after  the  maturity 
of  the  transferred  security.  There  can  be  no  difference. 
It  is  the  payment,  and  not   the  time  of  the   payment, 
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from  which  the  new  promise  is  to  be  implied.  Laches 
or  delay  can  not  change  the  rule.  If  th«  payment  is 
authorized,  it  must  be  authorized  when  it  is  made,  and 
the  time  is  not  essential. 

The  new  promise  must  recognize  and  apply  to  the 
old  debt,  and  the  transaction  must  be  such,  that  it  can 
be  fairly  inferred  from  it  that  the  defendant  intended 
to  pay  the  residue. 

In  the  language  of  Harper  v.  Fairly  (sup.)  'Mt  is 
impossible  to  spell  out  of  the  transanction  any  new 
promise  of  the  debtor^  cotemporaneous  with  the  part 
payment,  to  pay  the  residue  of  the  debt." 

An  implied  promise,  like  an  express  promise,  must 
not  only  be  an  admission  of  the  existence  of  the  debt, 
but  also  a  recognition  of  a  liability  to  pay  it ;  and  no 
other  or  greater  effect  can  be  given  to  a  part  payment, 
than  that  from  it  a  new  promise  containing  all  the  ele- 
ments above  stated  may  be  implied. 

There  is  no  doubt  that  when  the  defendant  trans- 
ferred the  notes  to  the  plaintiff,  that  act  could  have 
been  construed  into  a  new  promise.  It  admitted  the 
existence  of  the  debt,  and  was  a  recognition  of  the  de- 
fendant's liability  to  pay  it.  And  from  that  time  the 
statute  would  have  began  to  run.  And  that  is  so 
whether  the  notes  were  taken  in  actual  part  payment, 
or  as  security  for  the  part  payment  of  the  debt  (Tur- 
ney  v.  Dod^ell,  24  JSng,  L.  &  Eq,  92). 

Notes  and  bills,  when  received  from  a  creditor  upon 
antecedent  indebtedness,  are  never  a  payment,  unless 
expressly  made  so  ;  but  the  effect  upon  the  statute  is 
the  same.  Hence  in  the  case  just  cited,  it  was  held 
that  the  word  "  payment"  must  be  taken  in  its  popu- 
lar sense,  and  io  exclude  the  species  of  payment  in 
question.  In  this  view  the  court  say  the  acknowledg- 
ment of  liability  as  to  the  remainder  of  the  debt  is  not 
altered  by  the  fact  of  the  notes  not  being  paid.  That 
the  acknowledgment  is  from  the  deUtery  of  the  notes^ 
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and   that  such    deliverj'^   is  a  sufficient  acknowledg- 
ment. 

Suppose  the  notes  transferred  had  not  been  paid, 
would  the  plaintiflf  have  conceded  that  the  transfer  was 
not  a  payment  ?  I  think  not.  Then  if  the  delivery  of 
the  notes  was,  to  save  the  statute,  the  payment,  how  can 
it  be  claimed  that  there  was  another  payment  at  a 
subsequent  day,  which  would  also  save  the  statute  ? 

The  effect  of  the  transfer  of  the  notes  as  raising  by 
implication  a  new  promise,  was  complete  when  the 
transfer  was  made,  and  could  not  be  extended  to  the 
subsequent  act  of  the  makers  of  the  notes,  when  the 
defendant  was  not  present,  and  which  act  was  not  with 
his  authority  nor  by  his  direction.  Hence,  the  case 
fails  to  show  a  new  promise  by  tbe  defendant  at  any 
time  after  the  delivery  of  the  notes,  or  by  any  one 
having  authority  to  make  a  new  promise  for  him,  and, 
therefore,  the  statute  began  to  run  from  such  delivery, 
aud  not  from  the  time  when  the  notes  were  actually 
paid. 

For  these  reasons  I  think  the  referee  erred  in  his 
conclusion  of  law. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event- 

Sedgwiok,  J. — I  think  the  judgment  should  be 
reversed.  The  only  fact  that  supports  the  judgment 
as  against  the  statute  of  limitations  is  that  the  makers 
of  the  promissory  notes  given  to  plaintiff  by  defendants 
as  security  for  the  defendants'  indebtedness,  paid  the 
notes  within  six  years.  Then  to  make  this  evidence  of 
the  new  promise  by  the  defendant,  Judge  Rapallo. 
said,  in  Harper  t.  Fairley  (53  N.  Y.  446),  *'the  part 
payment  must  have  been  made  by  the  party  to  be 
charged  with  the  ^ect  of  it,  or  an  agent  authorized 
thus  to  charge  himfy    He  also  said  that  the  reasoning: 


:502  SMITH  V.  RYAN. 


Opinion  of  Sedgwick,  J. 


of  the  cases  determined  '*  that  a  part  payment,  whether 
made  before  or  after  the  debt  is  barred  by  the  statute, 
does  not  revive  the  contract,  unless  made  by  the  debtor 
himself  or  by  some  one  having  authority  to  make  a  new 
promise  on  his  behalf  for  the  residue."  Under  this  case 
the  dispute  is  settled,  in  my  mind,  by  inquiring  if  the 
makers  of  the  note  were  the  agents  of  the  defendants, 
either  to  make  the  payment  of  the  notes  or  to  give  a 
promise  on  behalf  of  the  defendants  to  pay  the  remain- 
der of  the  debt.  They  were  not  agents  to  make  the 
promise,  unless  their  relation  to  the  notes  given  as 
security  made  them  agents  of  the  defendants  to  pay 
the  note.  There  is  no  evidence  that  the  makers  of  the 
note  ever  had  any  dealings  or  communication  with  the 
defendants,  except  by  giving  the  notes  for  a  valuable 
consideration  in  a  transaction  altogether  disconnected 
with  the  present  case.  Then,  when  they  paid,  did  they 
act  for  the  defendant  in  making  the  payment  ?  Perhaps 
it  is  well  to  say  that  they  were  not  makers  fur  the 
accommodation  of  the  defendant,  and  so  that  between 
them  the  n^akers  were  sureties  while  the  defendant  was 
principal.  But  they  were  on  the  notes,  which  they 
paid  acting  on  principal  obligations  of  their  own,  aris- 
ing not  from  any  authority  given  or  agency  made  by 
the  defendant,  but  from  their  contract  with  the  defend- 
ant which  the  defendant  had  assigned  to  the  plaintiff. 
At  the  time  of  the  payment  the  defendant  could  not 
have  forbidden  or  stayed  it,  or  modified  it  or  given  any 
particular  direction  to  it.  Indeed,  if  we  look  nicely 
into  the  matter,  the  makers  never  made  any  payment 
so  far  as  they  were  concerned,  on  the  original  indebt- 
edness. They  only  paid  their  own  notes,  and  the 
money  paid  was  afterwards  or  cotemporaneously  ap- 
plied, by  the  plaintiff's  firm,  on  the  principal  indebted- 
ness, by  virtue  of  the  arrangement  made  between  the 
defendant  and  them,  at  the  time  of  the  transfer  of  the 
note  by  the  defendant. 
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Nor  was  this  application  of  the  money  by  defend- 
ant's authority  given  beyond  the  six  years,  a  payment 
by  defendant  of  a  kind  to  take  the  case  out  of  the 
statute.  It  could  only  do  so  by  giving  to  the  transfer, 
in  which  alone  the  defendant  took  actual  part,  the 
effect  of  a  promise  to  pay  the  remainder  of  the  debt,  in 
case  of  payment  of  the  notes.  There  is  no  reason,  it 
seems  to  me,  why  such  a  promise  is  not  barred  by  the 
statute  of  limitations,  as  much  as  the  original  assump- 
sit of  the  defendent. 

I  think  the  judgment  should  be  reversed,  with  costs 
to  appellant  to  abide  event. 

Febedman,  J.  (dissenting). — ^The  plaintiff  sued  as 
the  surviving  partner  of  Isaac  H.  Smith  &  Son,  to 
recover  a  balance  due  on  an  account  for  goods  sold  and 
delivered  to  the  defendant  by  the  said  firm. 

The  defendant  rested  his  defense  on  the  statute  of 
limitations. 

The  referee  held  that  the  account  between  the  par- 
ties was  a  mutual,  open,  and  running  account,  and  that 
the  last  item  proved  in  the  account  was  the  receipt  by 
plaintiffs'  firm,  within  six  years  of  the  commencement 
of  the  action,  of  the  proceeds  of  certain  notes  made  by 
third  parties  and  transferred  by  the  defendant,  with  his 
endorsement  thereon,  to  said  firm,  on  account  of  his  in- 
debtedness. He  accordingly  gave  judgment  for  the 
plaintiff. 

The  defendant  appealed. 

The  referee  clearly  erred  in  treating  the  account  be- 
tween the  parties  as  a  mutual,  open,  and  current  account 
within  the  meaning  of  section  95  of  the  Code. 

The  provision  of  the  Revised  Statutes  of  1830  (2  R. 
b.  296,  §  23),  was  "  that  in  all  actions  of  assumpsit, 
debt,  or  account,  brought  to  recover  any  balance  due 
upon  an  open,  mutual,  and  current  account,  the  cause 
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of  action  Bhall  be  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  such  account.'* 

But  section  96  of  the  Code  contains  the  additional 
words,  *'  where  there  have  been  reciprocal  demands  be- 
tween the  parties."  This  means  cross-demands,  matters 
of  set-off,  or  a  counterclaim  ;  something  upon  which  the 
other  party  could  sustain  an  action  (Peck  v.  the  N.  Y. 
and  Liverpool  U.  S.  Mail  Steamship  Co.,  5  Bosw.  22t5). 

The  account  before  the  referee,  though  a  long  one, 
consisted  of  items  of  charge  to  the  defendant,  and 
Dothiijg  but  credits  for  payments  made  and  for  empty 
barrels  returned  by  the  defendant.  This  not  being  suffi- 
cient, plaintiffs'  claim  was  barred  by  the  statute,  unless 
taken  out  of  it  in  some  other  way. 

It  is  insisted  that  this  was  done  by  a  payment  of  a 
portion  of  plaintiffs'  demand  within  the  six  years,  and 
that  the  evidence  and  the  legal  effect  of  the  findings  of 
the  referee  upon  this  point  are  sufficient  to  sustain  the 
judgment  upon  this  theory. 

Section  110  of  the  Code,  which  requires  that  an 
acknowledgment  or  new  promise  shall  be  in  writing, 
did  not  change  the  nature  or  effect  of  a  payment  of 
principal,  or  interest,  or  part  thereof.  On  the  contrary, 
it  recognized  and  continued  the  rule  as  established  by 
the  decisions  of  the  courts.  Such  rule  depends  wholly 
upon  the  reason  of  those  decisions.  The  reason  of  the 
rule  that  a  part  payment  made  on  account  of  a  claim 
has  the  effect  to  take  a  case  out  of  the  operation  of  the 
statute  of  limitations,  or  rather  to  enlarge  the  time 
during  which  an  action  may  be  brought,  is  that  such 
payment  in  part  is  an  acknowledgment  by  the  debtor 
ef  his  liability  for  the  whole  demand.  From  this 
acknowledgment  a  new  promise  on  his  part  to  pay  the 
residue  is  implied.  The  undertaking  of  the  debtor,  as 
to  the  unpaid  part  of  the  debt,  is  thus,  by  a  legal  pre- 
sumption, renewed  and  made  to  date  from  the  time  of 
the  part  payment  (Harper  v.  Pairley,  53  N.  T.  442). 
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The  undisputed  facts  in  this  case  are,  and  the  ref- 
eree has  found : 

That  on  April  10,  1868,  the  defendant  was  indebted 
to  plaintiffs'  firm  in  the  sum  of  two  thousand  five  hun- 
dred and  one  dollars  and  fifty-three  cents  on  a  running 
and  open  account,  and  that  being  thus  indebted,  the 
defendant,  on  April  14,  1868,  endorsed  and  delivered 
to  said  firm  two  notes  for  five  hundred  dollars  each, 
made  by  Betts  &  Gay,  dated  April  6,  1868,  and  pay- 
ayable  in  two  and  five  months,  respectively,  with  inter- 
est from  their  date.  The  notes  were  secured  by  a  chat- 
tel mortgage  given  by  the  makers  thereof  to  the 
defendant,  who  assigned  and  delivered  the  same  to 
plaintiffs'  firm,  together  with  the  notes.  Upon  the 
receipt  of  the  notes  they  were  entered  in  the  books  of 
plaintiflFs'  firm  by  charging  them  to  bills  receivable, 
and  crediting  them  to  defendants'  account.  The  notes 
were  paid  to  plaintiffs'  firm  as  they  matured,  and  the 
sums  collected  for  principal  thereon  were  carried  to  the 
credit  of  bills  receivable,  viz.  :  five  hundred  dollars  on 
June  9,  1868,  and  five  hundred  dollars  on  September 
17,  1868.     The  action  was  commenced  June  5,  1874, 

Upon  this  state  of  facts  the  first  question  that  pre- 
sents itself  is,  whether  the  part  payment  is  to  date 
from  the  time  of  the  delivery  of  the  notes  to  plaintiflfs' 
firm,  or  from  the  time  of  their  collection. 

As  a  general  rule,  if  a  vendor  of  goods  receive  from 
the  purchaser  the  note  of  a  third  person,  at  the  time  of 
the  sale  (such  note  not  being  forged,  and  there  being  no 
fraud  or  misrepresentation  on  the  part  of  the  purchaser 
as  to  the  solvency  of  the  maker),  it  is  deemed  to 
have  been  accepted  by  the  vendor  in  payment  and 
satisfaction,  unless  the  contrary  be  expressly  proved 
(Whitbeck  v.  Van  Ness,  11  Johns.  R.  409  ;  Breed  v. 
Cook,  15  Johns.  R.  241). 

The  contrary  may  be  shown  by  a  contract  of  guar- 
anty (Monroe  v.  Hofl",  5  Denio,  360),  or  a  contract  of 
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endorsement  (Barnall  v.   Morehouse,   45  iV.    T.    64  ; 
Fowler  v.  Clearwater,  35  Barb.  143). 

But  when  the  note  or  bill  of  a  third  person  is  not 
taken  at  the  time  of  the  sale,  but  upon  a  precedent 
debt,  the  presumption  is  the  other  way,  In  such  case 
the  presumption  is  that  the  note  or  bill  was  not  taken 
in  payment  and  satisfaction  of  the  precedent  debt,  and 
the  onus  of  establishing  that  by  the  agreement  of  the 
parties  it  was  so  received,  is  upon  the  debtor  (Noel 
V.  Murray,  13  JV.  Y.  167 ;  Gibson  v.  tobey,  46  IT.  F. 
637). 

In  the  case  at  bar  the  notes  were  given  on  account 
of  a  precedent  debt.  They  were  endorsed  by  the  defen- 
dant, and,  as  additional  security,  a  chatttel  mortgage  to 
secure  their  payment  was  also  transferred.  There  is 
no  proof  of  an  agreement,  or  from  which  an  agreement 
can  be  inferred,  that  they  were  taken  in  actual  satisfac- 
tion of  the  debt  pro  tanto.  Under  these  circumstances 
the  payment  made  by  the  defendant  is  to  date  from  the 
time  of  the  maturity  of  the  notes,  and  not  from  the  time 
of  their  delivery  to  plaintiff's  firm.  The  second  note 
matured  September  19,  1868,  within  six  years  of  the 
commencement  of  the  action,  and  as  the  payment  repre- 
sented by  it  was  not  directly  appropriat^ed  to  a  specific 
item  in  the  a<*.count  between  the  parties,  in  which  case 
the  statute  would  have  been  left  to  its  operation  as  to  the 
rest  of  the  items,  its  eflFect  was  to  save  the  whole  balance 
of  the  account.  Where  the  debtor  knows  that  there 
exists  against  him  a  general  account  of  items,  and  he 
designedly  pays  or  furnishes  something  to  lessen  the 
demand  on  such  general  account  without  discrimination, 
and  at  that  time  does  not  deny  his  liability  for  the  other 
previous  items,  the  law  reaches  an  implication  of  his 
acknowledgment  of  the  whole  account  (Peck  v.  The  N. 
T.  &  Liverpool  U.  S.  Mail  Steamship  Co.,  5  Bosw.  226, 
337). 
It  is  claimed,  however,  by  the  appellant  that  before  a 
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part  payment  can  be  construed  into  an  acknowledg- 
ment by  the  debtor  of  his  liability  for  the  entire  demand, 
so  as  to  take  the  case  out  of  the  operation  of  the  statute, 
it  must  appear  that  it  was  made  by  the  debtor  himself, 
or  by  his  authorized  agent. 

As  a  general  proposition  this  is  true.  The  courts  of 
this  state  have  refused  to  follow  the  rule  of  decision 
made  at  one  time  in  England,  and  to  some  extent  in  this 
country,  under  which,  by  a  constructive  equity,  judicial 
refinements  came  near  abolishing  the  statute  of  limita- 
tions altogether,  and  have  reached  the  conclusion  that 
the  said  statute  is  entitled  to  the  same  respect  as  other 
statutes.  The  doctrine  that  the  time  for  bringing  the 
action  might  be  enlarged,  or  an  outlawed  demand 
revived,  by  a  partial  payment  not  made  by  the  imme- 
diate debtor  but  by  a  joint  contractor,  an  assignee  or  a 
trustee,  is  therefore  no  longer  recognized  in  our  courts 
(Roosevelt  v.  Marks,  6  Johns.  Ch.  266,  292 ;  Picket  t?. 
King,  34  Barh.  193  ;  Bloodgood  7?.  Bruen,  4  Seld.  362  ; 
Shoemaker  x.  Benedict,  1  Kern.  176,  185  ;  Winchel  t?. 
Hicks,  18  N.  Y.  558 ;  Pickett  v.  Leonard,  34  Id.  175  ; 
McLaren  v.  McMartin,  36  Id.  88). 

But  at  the  same  time  the  principle  has  been  rigidly 
maintained,  and  it  is  still  in  force,  that  a  recognition  or 
ratification  of  the  agency  of  the  person  making  the  pay- 
ment will  bind  the  debtor. 

Thus  in  Winchel  v.  Hicks  (18  JV.  T.  658)  it  has 
been  held  that  if  a  surety  request  the  principal  to  make 
a  payment  of  the  interest  on  the  obligation,  and  it  is 
accordingly  made  and  endorsed,  the  act  is  to  be  re- 
garded as  the  acknowledgment  of  both  parties. 

Jn  Munroe  v.  Potter  (22  Bow.  49 ;  S.  C,  34  Barb. 
368),  MoEGAiT,  J.,  held  that  the  surety  on  an  overdue^ 
note,  who,  with  knowledge  of  the  facts,  took  money  of 
the  principal  to  the  holder  of  the  note,  and  had  i^  en- 
dorsed  thereon  as  so  much  paid  by  the  principal,  was^ 
bound  by  the  acknowledgment  which  the  act  indicated^ 
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and  whicli  he  participated  in  and  approved  of  at  the 
time  it  was  done. 

In  Huntington  v.  Ballon  (2  Lajis.  120)  the 
defendant  was  an  accommodation  indorser  of  a  note. 
Some  time  after  the  maturity  of  the  note,  the  maker, 
without  defendant's  authority  or  knowledge,  paid  to 
plaintiff  the  interest  due  thereon,  and  took  a  receipt  recit- 
ing that  the  same  had  been  received  from  and  paid  by 
the  defendant.  The  plaintiff  showed  the  receipt  to  the 
defendant,  and  the  latter  thereupon  examined  it,  and 
expressed  his  approval.  It  was  held  that  by  such  act 
the  defendant  adopted  the  payment  as  his  own,  and 
became  entitled,  as  between  him  and  the  other  parties 
liable  on  the  note,  to  the  benefits  secured  to  him  by  the 
recfeipt ;  that,  as  to  the  plaintiff  he  assumed  the  legal 
liabilities  consequent  upon  such  payment  to  the  same 
extent  as  if  it  had  been  actually  made  by  him ;  and 
that  for  these  reasons  the  payment  took  the  case  out  of 
the  operation  of  the  statute  of  limitations  as  to  such 
defendant. 

The  case  of  the  First  National  Bank  of  Utica  x. 
Ballou  (49  iV^.  T.  155),  presented  substantially  the 
same  state  of  facts  as  the  case  last  referred  to,  and  the 
decision  was  precisely  the  same.  In  delivering  the  unani- 
mous opinion  of  the  court  of  appeals,  Ra.pallo,  J.,  says : 
*' Although  Shearman  (the  maker)  was  liable  on  the 
same  notes,  yet  there  was  nothing  in  that  circumstance 
to  prevent  an  arrangement  between  the  parties  by  whicli 
he  should  make  this  payment  for  and  on  behalf  of  the 
defendant ;  and  if  he  did  so,  it  was  immaterial  whose 
money  he  used.  K  the  defendant  had  made  the  pay 
ment  in  person,  but  Shearman  had  furnished  the  money, 
the  payment  would  be  none  the  less  effectual  as  an  ad- 
mission of  liability  to  bind  the  defendant.  And  if  the 
defendant  requested  Shearman  to  make  it  in  defen- 
dant's name,  the  effect  of  the  payment  as  a  recogni- 
tion of  the  defendant's  liability,  would  not  be  dimin- 
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ished  by  the  fact  that  Shearman  used  his  own  money. 
The  subsequent  ratification  of  a  payment  made  in  that 
form  is  as  effectual  a  recognition  of  liability  as  if  the 
payment  had  been  made  by  previous  request. 

In  the  present  case  the  notes  were  paid  by  the 
makers  at  maturity  as  contemplated  by  all  the  parties, 
and  as  the  defendant  by  his  contract  of  endorsement 
had  undertaken  to  see  that  they  should  be  paid.  By 
handing  them  to  plaintiff's  firm  in  the  manner  he  did, 
and  failing  to  make  a  specific  appropriaton  of  them, 
the  defendant,  as  has  already  been  shown,  authorized 
the  said  firm  to  apply  the  payment,  when  received,  in 
reduction  of  his  general  indebtedness.  By  this  ar- 
rangement the  defendant  secured  to  himself  the  bene- 
fit of  an  extension  of  credit.  The  mortgage  could  not 
be  enforced  until  default  in  the  payment  of  the  notes, 
and  the  taking  of  the  notes  suspended  the  right  of 
action  of  plaintiff's  firm  against  the  defendant  to  the 
extent  of  one  thousand  dollars  until  the  maturity  of 
the  notes.  No  reason  exists,  therefore,  why  the  de- 
fendant should  not  be  held  to  have  given  implied 
authority,  if  not  express,  to  the  makers  of  the  notes  to 
pay  the  same  to  plaintiff's  firm  at  maturity. 

The  case  of  Harper  v.  Fairley  (53  If.  Y.  442),  is 
clearly  distinguishable.  In  that  case  the  payment  was 
made  without  the  knowledge  of  the  debtor  several 
years  after  the  collateral  obligation  had  matured.  It 
was  for  this  reason  that  the  court  of  appeals  held  that 
there  could  be  no  implied  authority  to  make  the  pay- 
ment ^^  at  the  time  it  was  madey  It  was  conceded, 
however,  that  if  certain  facts  sworn  to  by  the  plaintiff 
had  been  submitted  to  the  jury  and  found  in  his  favor, 
the  express  assent  of  the  defendant  to  this  payment 
would  have  been  established,  and  that  such  assent 
would  have  been  sufficient.  These  facts  were  contro- 
verted and  were  not  submitted  to  the  jury  ;  and  the 
instruction  of  the  judge  autiiorized  the  jury  to  render 
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a  verdict  for  the  plaintiff,  even  thongh  they  Bhoald 
disbelieve  his  evidence  in  that  respect.  It  was  for  this 
reason  that  the  said  evidence  could  not  avail  the  plain- 
tiff on  that  appeal. 

Moreover,  the  testimony  in  the  case  at  bar,  shows  a 
ratification.  Plaintiff's  bookkeeper  testified  that  sab- 
seqnently  to  the  payment  of  the  two  notes  he  had  a 
conversation  with  the  defendant  concerning  them,  and 
that  in  such  conversation  the  defendant  said  that  he 
had  paid  so  much  on  those  notes,  that  he  owed  more, 
and  would  pay  the  balance.  This  testimony  remained 
uncontradicted,  and  is  therefore  sufficient  within  all 
the  authorities.  Notwithstanding  the  statutory  re- 
quirement that  acknowledgments  and  new  promises 
should  be  in  writing,  a  part  payment  may  be  proved 
by  the  oral  admission  of  the  party  (First  National 
Bank  of  Utica  v.  Ballou,  49  iT.  F.  155,  158).  So 
where  an  act,  though  unauthorized,  is  apparently  for 
the  benefit  of  the  principal,  a  very  slight  matter  will 
serve  to  make  out  a  ratification,  and  when  it  plainly 
appears  that  the  principal  at  the  time  did  mean  ta 
ratify  that  which  apparently  was  done  for  his  benefit, 
the  law  does  not  compel  the  court  to  deny  him  the 
privilege.  He  must  be  taken  to  have  considered  for 
himself  whether  the  act  done  was,  on  the  whole,  such 
as  he  approves  and  desires  to  be  bound  by  (Commercial 
Bank  of  Buffalo  v.  Warren,  15  N.  T.  577). 

The  decison  of  the  referee  being  right  and  suffi- 
ciently supported,  notwithstanding  the  erroneous 
effect  given  to  the  account  between  the  parties,  the 
judgment  appealed  from  should  be  affirmed,  with 
costs. 
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ISAAC  S.  ISAACS  v.  AUGUSTIN  DALY. 

I.  LITERARY  PROPERTY. 
1.  Titles  to  books,  flays,  enorayinos,  &c. 
1.   Words  which  in  their  ordinary  and  universal  use  deru>te  the 
wrtue9^  such  as  ** Charity,"  "Faith,"  ai»  Thot  ardinarUyhe  ap- 
propriated by  any  one  as  a  title  or  designation  for  a  book, 
play,  &c.,  written,  &c.,  by  him,  treating  or  enforcing,  symboliz- 
ing, &c.,  a  virtue,  to  the  exclusion  of  any  other  person  who  may 
write,  &c.,  a  book,  play,  <&c.,  treating  upon  enforcing,  symbol- 
izing, &c.,  the  same  virtue, 
a*  Bad  faith,  &c. — There   may  be  cases  where  a  title  is 
made  use  of  in  bad  faith,  or  to  promote  some  imposition, 
or  to  infict  a  wrong,  when  a  court  of  justice  should  inter- 
fere to  prevent  its  use  or  to  compensate  a  party  who  has 
in  consequence  sustained  an  injury. 

Motion  for  an  injuaction. 

Adolf  L.  Sanger,  for  the  motion. 

A.  Oakey  JBaU^  opposed. 

Curtis,  J.  (at  special  term).— -This  action  is  brought 
to  restrain  the  performance  of  a  play  called  *'  Charity ; '' 
also  for  an  accounting  of  profits,  and  for  twenty 
thousand  dollars  damages.  December  19,  1873,  the 
plaintiff  deposited  in  the  copyright  office  at  Washing- 
ton the  title  of  a  play  called  **  Charity,''  and  copy- 
righted such  dramatic  composition.  In  January  fol- 
lowing, the  defendant  purchased  the  exclusive  right, 
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as  he  alleges,  to  possess  and  use  manuscript  copies  of 
an  entirely  different  play  by  William  S.  Gilbert,  Esq., 
also  called  "Charity,"  the  latter  then  being  played  at 
The  Haymarket,  London. 

The  defendant  in  February  following  prepared  it  for 
performance,  and  on  the  27th  of  that  month  advertised 
it  for  a  public  representation  on  March  3,  the  day  sub- 
sequent to  the  hearing  of  this  motion  for  an  injunction. 

It  is  objected  that  the  action  should  have  com- 
menced in  the  federal  courts.  This  court  has  long 
exercised  a  jurisdiction  to  protect  literary  property, 
and  the  act  of  congress  in  1870,  conferring  jurisdic- 
tion in  this  class  of  suits,  upon  the  federal  courts, 
appears  to  afford  an  additional  remedy,  without  affect- 
ing the  pre-existing  jurisdiction  in  respect  to  the  rights 
the  plaintiff  has  in  the  play,  and  which  exist  at  com- 
mon law,  independently  of  all  statutes  (Palmer  v.  De 
Witt,  47  iT.  7.  632). 

The  other  question  as  to  whether  the  defendant 
should  be  enjoined  from  performing  the  play  under 
the  name  of  "'Charity,"  is  not  free  from  difficulty. 
The  affidavits  fail  to  satisfy  me  that  the  plaintiff 
would  be  injured  on  the  ground  claimed  by  him,  that 
Mr.  Gilbert's  play  has  been  unfavorably  received  and 
criticised,  when  played.  It  is  not  alleged  that  there 
has  been  any  bad  faith  on  either  side.  The  complica- 
tion appears  to  be  purely  accidental.  Should  the 
dramatic  performance  be  enjoined  because  the  word 
*'  Charity  "  is  the  title  of  each  ?  No  question  exists  as 
to  any  imitation  or  similitude  in  Mr.  Gilbert's  play. 

It  is  simply  to  be  considered  whether  the  use  of  the 
word  "Charity"  in  Mr.  Isaac's  play  for  a  title,  and  his 
copyrighting  the  play,  give  him  the  exclusive  use  of 
that  word  as  a  title  in  the  public  performance  of  plays. 
Charity  is  a  virtue  that  has  been  symbolized  and  por- 
trayed in  every  stage  and  department  of  art  for  all  ages. 

Would  it  be  just  that  an  engraver  who  has  copy- 


ISAACS  c.  DALY.  513 


Opinion  of  Cdktis,  J. 


righted  a  design  that  he  entitles  '*  Cbarity,"  should 
restrain  another  engraver  from  vending  to  the  public  a 
different  design,  whicl;i  the  latter  also  designates  as 
'*  Charity,"  both  being  works  of  art  symbolizing  the 
same  virtue,  but  differing  in  plan  and  execution  ?  If 
this  question  is  answered  in  the  affirmative,  the  same 
principle  might  be  invoked  by  a  publisher,  who  has 

copyrighted  a  sermon  called  ''Charity  by ,"  to 

enjoin  the  sale  by  another  publisher  of  a  sermon 
utterly  different  in  composition,  also  called  '*  Charity," 
written  by  some  other  person. 

The  law  favors  literature  and  art,  and  while  it 
seeks  to  protect  all  in  the  enjoyment  of  their  property 
and  their  rights,  it  does  not  limit  and  abridge  the  field 
of  occupation  and  enterprise.  The  use  of  the  word 
** Charity"  as  a  designation  for  any  work  of  art  or 
literature  can  not  ordinarily  be  monopolized  by  any 
one«  person^  There  may  be  occasions  when  a  title  is 
made  use  of  in  bad  faith,  or  to  promote  some  imposi- 
tion, or  to  inflict  a  wrong,  when  a  court  of  justice 
should  interfere  to  prevent  its  use,  or  to  compensate  a 
party  who  has  in  consequence  sustained  an  injury. 
But  the  present  case  does  not  appear  to  be  one  where 
the  court  is  called  upon  to  interfere  for  any  of  these 
reasons. 

Both  parties  having  acted  in  good  faith,  it  would 
be  inequitable  to  subject  the  defendant  to  loss,  who 
has  prepared  for  representation  and  advertised  Mr. 
Gilbert's  play,  under  the  name  of  ^*  Charity."  Noth- 
ing is  shown  by  which  it  appears  that  the  plaintiff 
would  sustain  loss  by  changing  the  name  of  his  play, 
if  he  desired  to  do  so,  and  I  do  not  find  any  case  where 
the  court  has  granted  a  plaintiff  under  the  circum- 
stances appearing  in  the  papers,  the  relief  he  seeks  by 
the  present  application. 

The  motion  for  an  injunction  must  be  denied,  with 
costs. 

VII.— 38 
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WILLIAM  J.  PEASE  v.  MAURICE  J.  WALSH. 

I.  CONTRACT  ILLEGAL. 

1.  No  right  of  action  can  spring  ottt  of  it,  whether  it  be  prohibited 
by  positive  law,  or  is  opposed  to  public  policy,  or  coDtrary  to 
good  morals. 
n.  DOCK  DEPARTMENT  OF  THE  CITY  OP  NEW  YORK. 

1.  CONTBAGT  TO  USB  INFLUENCE  WITH  THAT  DEFART1£BNT,  OR  AIX 
OB  AKT  OF  ITS  MEMBERS,  TO  PROCURE  A  LEASE  OF  CERTAIH 
PREMISES  IS  YOID  WITHIN  THE  ABOVE  PRINCIPLE. 

a.  Thus  when  the  complaint  averred  that  the  plaintiff  was 
employed  by  the  defendant  to  use  his  influence  with  the 
department  of  docks,  either  with  all  the  commissioners  there- 
of, or  some  one  of  them,  and  in  such  manner  as  he  might  see  fit 
and  proper,  for  the  purpose  of  procuring  a  lease  of  certain 
piers  for  the  term  of  one  year  or  more,  at  as  low  a  rent  as  fifty 
thousand  dollars  per  annum,  for  which  use  of  his  influence 
defendant  agreed  to  pay  him  fifteen  thousand  dollars  if  the 
lease  was  procured  on  those  terms ;  that  he  had  used  his  in- 
fluence with  said  commissioners,  had  had  many  interviews 
with  some  one  of  them,  and  had  finally  succeeded  in  pro- 
curing a  lease  from  the  dock  department  at  annual  rent  of 
forty-five  thousand  dollars  for  One  year,  with  a  privilege  of  a 
renewal  for  fifteen  years ;  but  did  not  show  the  plaintiff^s 
business  or  profession,  or  that  the  services  to  be  rendered  by 
him,  were  those  of  a  lawyer,  broker,  agent,  or  person  de- 
voted to  any  special  lawful  pursuit,  in  itself  either  luefiil  or 
valuable. 

Held, 
a  demurror  to  the  complaint  to  be  well  taken. 

Moody  P.  Smithy  for  the  plaintiff. 
S.  J.  ScuddeTy  for  the  defendant. 
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Van  Vobst,  J,  (at  special  term). — No  right  of 
action  can  spring  out  of  an  illegal  contract,  nor  will 
the  court  aid  either  party  to  enforce  a  contract  which 
is  prohibited  by  positive  law,  or  is  opposed  to  public 
policy,  or  if  it  be  contrary  to  good  morals. 

*'  Wh^re  the  consideration  is  vicious,  the  contract 
begets  no  obligation." 

The  plaintiff  alleges  in  this  case,  that  he  was  em- 
ployed by  the  defendant  "to  use  his  influence"  with 
the  department  of  docks  of  the  city  of  New  York, 
either  with  all  or  with  some  one  member  of  the  same, 
and  in  such  manner  as  he  might  see  fit  and  proper,  for 
the  purpose  of  procuring  for  the  Whit^  Star  Line  Steam- 
ship Company,  a  lease  of  piers  Nos.  51  and  52  on  North 
River  in  the  city  of  New  York,  for  the  term  of  one  year 
or  more,  at  as  low  a  rent  as  fifty  thousand  dollars  per 
annum,  for  which  use  of  his  influence,  the  defendant 
agreed  to  pay  the  plaintiff  fifteen  thousand  dollars,  if 
the  lease  was  procured  on  those  terms. 

The  plaintiff  claims  to  have  used  his  influence  with 
the  commissioners  of  docks,  and  to  have  had  many  in- 
terviews with  some  one  member  of  the  same^  and  to 
have  finally  succeeded  in  procuring  a  lease  from  the 
dock  department,  for  the  ''White  Star  line,"  at  an 
annual  rent  of  forty-five  thousand  dollars  for  one  year, 
with  a  privilege  of  a  renewal  for  fifteen  years. 

The  complaint  does  not  show  the  plaintiff's  busi- 
ness, or  profession,  nor  that  the  services  to  be  ren- 
dered by  him  were  those  of  a  lawyer,  broker,  agent,  or 
person  devoted  to  any  special  lawful  pursuit,  in  itself 
either  useful  or  valuable. 

The  consideration  to  support  a  contract  must  have 
some  appreciable  value,  moving  to  the  party  obliged. 

The  cause  of  action  disclosed  by  the  complaint  may 
be  regarded  either  as  a  sale  of  the  plaintiffs  "in- 
fluence" in  the  direction  indicated,  or  as  an  agreement 
to  exercise  it,  over  all  or  some  one  of  the  members  of 
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tl]e  dock  commission,  for  the  sum  of  fifteen  thousand 
dollars,  tlie  payment,  however,  dependent  upon  the 
success  of  this  influence,  to  secure  the  lease  in  question. 

Judged  by  the  allegations  in  the  complaint,  the  in- 
fluence was  successful,  for  as  plaintiff  claims  it  secured 
a  lease  for  fifteen  years  instead  of  one,  and  at  an 
annual  rental  five  thousand  dollars  less  than  the  sum 
the  defendant  was  willing  to  pay  for  a  lease  of  the 
piers  in  question. 

It  may  be  well  judged,  that  the  members  of  the 
dock  commission  are  not  to  be  moved  to  the  granting 
of  leases  of  the  public  docks  and  piers  through  the 
influence  of  the  plaintiff,  exercised  over  one  or  more  of 
its  members. 

To  yield  to  such  suggestions,  and  throw  a  loose 
rein  on  such  practice,  would  lead  to  the  sacrifice  of 
public  and  private  interests  and  morals.  How  such 
influence  through  one,  over  all  the  members  of  the 
commission,  could  be  exercised  in  a  truly  useful  man- 
ner, is  not  disclosed,  and  it  is  diflicult  to  be  con- 
ceived. 

The  dock  commissioners  are  public  oflBcers,  upon 
whom  rest  responsible  duties.  They  have  the  care  and 
oversight  of  the  docks,  wharves,  and  piers. 

The  board  may  appropriate  any  of  such  wharves  or 
piers  to  the  sole  use  of  special  kinds  of  commerce,  and 
may  in  the  name  and  for  the  benefit  of  the  corporation 
of  the  city  of  New  York,  lease  any  or  all  of  such 
property  for  a  term  not  exceeding  ten  years,  and  con- 
tract for  renewals  of  such  leases  at  advanced  lates  for 
additional  terms  often  years  each. 

All  leases,  other  than  for  districts  appointed  by  the 
board  to  special  commercial  interests  shall  be  made  at 
public  auction  to  the  highest  bidder  {Session  Laios  of 
1871,  ch.  674  ;  Laws  of  1870^  ch.  383,  §  37).  The  set- 
ting aside  of  districts  for  special  kinds  of  commerce  is 
doubtless  a  great  public  convenience.    The  result  is  to 
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gather,  and  perhaps  limit  to  some  distinct  quarter,  the 
separate  branches  of  commerce,  of  which  this  city  is 
the  center. 

Such  appropriation  and  designation  would  depend 
upon  the  good,  impartial  judgment  of  the  commission- 
ers, so  as  best  to  meet  the  convenience  of  all  concerned, 
and  is  not  to  be  controlled  or  swayed  by  the  influence 
of  a  party  interested  in  procuring  a  lease  for  a  particu- 
lar steamship  line,  of  a  pier,  to  be  devoted  to  its  ex- 
clusive use. 

Any  secret  influence  of  this  kind  could  not  be 
other  than  pernicious. 

With  regard  to  leases  to  be  granted  to  the  highest 
bidder  at  public  auction,  no  influence  to  control, 
thwart,  or  defeat  such  method  could  be  sanctioned. 

The  tendency  of  judicial  decision  is  to  frown  upon 
all  efforts,  by  the  exercise  of  illegitimate, influence,  to 
control  the  deliberations,  judgments  and  action  of  public 
bodies  and  officers.  In  Harris  v.  Roofs  Executors  (10 
Barb.  489),  it  was  decided  that  no  action  will  lie  for 
services  as  a  lobby  agent,  in  attending  to  a  claim 
against  the  state  before  the  legislature ;  agreements  in 
respect  to  such  services,  being  against  public  policy 
and  prejudicial  to  sound  legislation.  In  Davidson  v. 
Seymour  (1  Bos.  88),  the  plaintiff  was  employed  by 
the  firm  of  H.  C.  Seymour  &  Co.,  to  procure  for  the 
firm,  from  the  directors  of  a  railroad  company,  a  con- 
tract for  the  building  of  its  road,  and  agreed  to  pay 
him  for  his  services  should  he  succeed  in  obtaining  the 
contract,  the  sum  of  ten  thousand  dollars.  The  con- 
tract was  obtained  by  the  plaintift',  through  the  in- 
fluence with  the  directors  of  third  parties  employed  by 
him,  his  own  agency  being  concealed  ;  it  was  held  that 
the  agreement  was  contrary  to  morality  and  public 
policy.  In  Gray  v.  Hook  (4  Comst.  449),  it  was  held 
that  an  agreement  to  pay  a  person  for  his  aid  and  in- 
fluence in  obtaining  an  office  is  illegal  and  void. 
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Sedgwick  v.  Stanton  (14  JT.  T.  289)  and  Burke  t. 
Child,  decided  in  the  supreme  court  of  the  United 
States  in  October  term  1874,  would  seem  to  establish 
that  claims  of  the  nature  of  the  one  disclosed  in  this 
action  can  not  be  enforced  by  the  courts. 

This  latter  is  a  highly  important  case,  and  whilst  it 
may  be  said  that  it  announces  no* new  principle,  its 
<)ogent  reasoning  applies  a  law  of  condemnation  to  the 
present  and  kindred  claims. 

That  any  influence  was  in  fact  exercised  over  any 
member  of  the  dock  commission,  to  secure  the  lease  in 
question,  rests  exclusively  upon  the  plaintiflP  s  allega- 
tions, made  for  the  purpose  of  recovering  his  alleged 
compensation  from  the  defendant. 

The  question  is  now  raised  upon  a  demurrer  to  the 
plaintiflTs  complaint. 

There  should  be  judgment  for  the  defendant  on  the 
demurrer,  with  liberty  to  the  plaintiff  to  amend  on  the 
usual  terms. 
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CATHARINE   DONOVAN    v.   THE  OOMPAGNIE 
GENERALE   TRANS- ATLANTIQUE. 

I.  PLEADING. 

1.  Where  a  defendant  relies  on  certain  facts  which  can  constitute 
a  defense  only  as  connected  with  the  basis  of  the  cause  of  action, 
he  must  in  his  answer  distinctly  aver  and  show  such  connec- 
tion. 

1.  APPLICATION  OP  RULE. 
Plaintiff  brought  an  action  against  a  common  carrier  for  the 
non-delivery  and  loss  to  her  of  a  certain  case  of  merchandise, 
delivered  to  it  at  a  certain  time.  An  answer  averring  that 
plaintiff  did  deliver  baggage  and  merchandise  at  the  time, 
with  the  intention  of  being  smuggled,  and  that  on  her 
arrival  at  the  port  of  New  York,  she  did  smuggle  ashore  from 
the  steamer  large  quantities,  which  formed  part  of  her  bag- 
gage, does  not  comply  with  above  rule.  It  is  bad,  as  not 
distinctly  averring  that  the  specific  case  for  the  loss  of  which 
the  action  was  brought,  and  which  formed  the  basis  of  the 
cause  of  action,  was  shipped  with  such  intention. 
XL  UNLAWFUL  INTENTION.— SMUGGLING. 

1.  When  not  a  dbfbnsb  to  a  cabbibb  fob  thb  loss  of  the 

GOODS. 

a.  It  is  not  toTien  the  carrier  is  ignorant  of  the  intent,  has  done 
no  act  to  facilitate  it,  and  is  implicated  therein. 
m.  COMMON  CARRIER. 
Goods  bhiffed  with  intent  on  the  fabt  of  the  shifpeb  to 

SMUGOLE  THEIC. 

1.   Effect  of  when  the  carrier  is  ignorant  of  the  intent,  does  no 
act  to  facilitate  it,  and  is  not  implicated  therein. 
a.  It  forms  no  defense  to  an  action,  by  the  carrier  for  the 

freight. 
d.  It  forms  no  defense  to  an  action  by  the  shipper,  against 
the  carrier,  for  the  loss  of  the  goods. 
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W.  H.  McDouffally  for  plaintiflF. 
Walter  L.  Livingston^  for  defendant. 

Van  Vorst,  J.  (at  special  term). — The  action  is 
against  the  defendant  as  a  common  carrier,  for  the  non- 
delivery to  the  plaintiff,  and  for  the  loss  to  her,  of  a 
case  of  merchandise  entrusted  to  the  defendant  for  car- 
riage. 

I  do  not  understand  the  third  defense,  and  which  is 
claimed  by  the  plaintiff  to  be  irrelevant,  to  aver  dis- 
tinctly that  the  ''case"  in  question,  contained  mer- 
chandise shipped  by  the  plaintiff  with  the  intention  of 
being  smuggled  into  the  United  States  in  violation  of 
the  revenue  laws. 

The  averment  that  she  did  deliver  baggage  and 
merchandise  at  the  time,  for  such  purpose,  does  not 
establish  that  the  property  in  question  was  of  such 
character,  or  shipped  for  such  unlawful  purpose. 

In  order  that  the  defense  be  pertinent  and  relevant, 
if  otherwise  good,  it  should  have  been  distinctly 
alleged  that  the  case  of  goods  for  the  value  of  which 
this  action  was  brought,  was  itself  of  such  objection- 
able character. 

It  by  no  means  follows  from  the  averment,  that  on 
her  arrival  at  the  port  of  New  York,  she  did  smuggle 
ashore  from  the  steamer  large  quantities  of  merchan- 
dise which  formed  part  of  the  baggage,  that  this  specific 
**ca5e"  of  merchandise  lost  to  her,  was  shipped  with 
the  intention  to  evade  the  fiscal  laws  of  this  country. 

Such  facts  might  be  some  evidence,  but  not  neces- 
sarily conclusive,  that  the  goods  contained  in  the  misus- 
ing case,  were  of  that  character. 

But  in  pleading,  it  is  not  evidence  which  is  to  be  set 
forth,  but  issuable  facts. 

In  pleading  defenses  of  this  character,  to  avoid 
liability,  the  defendant  should  be  held  to  clear  and 
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positive  averments,  and  should  leave  no  room  for 
doubt  that  he  means  to  charge  distinctly,  that  the 
specific  goods,  the  value  of  which  is  the  subject  of  the 
action,  were  shipped  with  the  intention  of  being 
smuggled. 

.But  aside  from  this  defect  in  the  statement  of  the 
defense,  I  do  not  think  that  the  carrier  can  successfully 
interpose  a  defense  of  the  character  indicated.  It  is 
entirely  irrelevant. 

He  is  not,  according  to  his  own  showing  ^^partieeps 
criminisy 

When  he  received  the  goods,  he  was  entirely  igno- 
rant of  the  plaintiff's  design,  and  never  became  impli- 
cated therein. 

In  Holraan  v.  Johnson  {Cowp,  34),  the  plainttfiF  re- 
siding at  Dunkirk  had  sold  to  the  defendant  a  quantity 
of  tea,  which  was  intended  to  be  smuggled  into  Eng- 
land. The  plaintiff  himself  had  no  concern  in  the 
smuggling ;  it  was  held  he  might  recover. 

But  where  the  seller,  knowingly,  does  any  act  cal- 
culated to  facilitate  the  smuggling,  such  as  packing  the 
goods  in  a  particular  manner,  he  is  regarded  as  ^^par^ 
iiceps  criminiSy^  and  can  not  recover  (Briggs  v.  Lau- 
rence, 3  Term  R,  464 ;  Tracy  v.  Talmage,  14  N,  Y. 
170).  Cheney  v.  Duke,  10  GUI  &  Johnson,  1124,  how- 
ever, decides,  that  in  an  action  to  recover  the  purchase 
price  for  a  slave,  who  the  vendor  knew  was  to  be  re- 
moved out  of  the  state,  without  a  bill  of  sale  being 
taken,  as  the  law  of  the  state  required,  knowledge  alone 
by  the  vendor  of  the  illegal,  or  prohibited  purpose,  on 
the  part  of  the  vendee,  unaccompanied  by  any  act  in 
furtherance  of  its  execution,  was  no  bar  to  a  recovery. 
There  was  nothing  illegal  in  the  service  which  the 
carrier  undertook  to  perform.  His  business  was  to 
carry  merchandise,  from  one  port  to  another,  for  hire. 

The  undisclosed  purpose  or  design  of  the  shipper, 
was  no  concern  of  his.    It  was   presumptively  good. 


r,22  DONOVAN  v.  CO.  GENERALE  TRANS  ATLANTIQUE. 

Opinion  of  Van  Vobst,  J. 

He  was  entitled  to  be  paid  for  the  carriage,  and  if  he 
was  ignorant  of  the  shipper's  intent  to  smuggle,  his 
claim  for  freight  money  could  not  be  defeated. 

The  wrong  in  this  case  consisted  in  the  plaiotifTs 
wicked  intention  to  evade  the  fiscal  laws.  But  such 
intention  was  not  carried  out.  It  never  ripened  into  an 
actual  oflfense  so  far  as  the  goods  in  question  were  con- 
cerned. The  plaintiffs  might  have  yet  repented.  As 
was  said  in  Pellecot  r.  Angell  (2  Crompt.  Mees  &  Bos, 
312) :  "  The  plaintiff  sold  the  goods ;  the  defendant 
might  smuggle  them  if  he  liked,  or  he  might  change 
his  mind  the  next  day.*'  And  in  this  case,  the  plain- 
tiff might  yet,  on  the  arrival  of  her  goods  in  New 
York,  had  they  not  been  lost  to  her  through  the  car- 
rier's acts,  or  negligence,  have  paid  the  duty,  or 
delivered  them  in  bond. 

Contracts  for  an  illegal  purpose,  or  which  are 
against  the  policy  of  the  law,  can  not  in  general  be 
enforced. 

But  there  was  nothing  in  the  defendant's  engage 
ment  to  carry  the  goods  which  was  illegal. 

And  it  can  not  be  maintained  that  a  contract  which 
is  itself  free  from  vice,  can  be  avoided,  because  it  may 
possibly  facilitate  an  illegal  transaction  (De  Groot  v. 
Van  Duzer,  17  Wend.  170). 

The  motion  to  strike  out  is  granted,  with  costs. 
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JOHN  (y DONNELL,  Plaiktipf,  t). WILLIAM  LIND^ 
SAT,  AND  JOHN  O'DONNELL,  Dependants.* 

L  EXECUTION— SALE  OF  REAL  ESTATE  UNDER. 
1.  Shbriff's  dutt  as  to  bbllxng  in  fabcels,  &c. 
1.  It  ifl  his  daty  to  learn  the  niuation  of  the  property  before  he 
sells,  and  to  sell  in  obedience  to  the  direction  of  §  38,  art.  2, 
title  5.  chap.  6,  part  S,  R.  S. 
1.  Quasi-jtidieidl.     In  some    cases    the  facts  will   be  such 
that  the  exercise  of  the  sberifPs  diecretion  will  be  judicial  in 
its  nature, 
a.  Final, — ^In  such  cases  an  honest  exercise  of  the  dis- 
cretion is  as  final  as  the  action  in  like  case  of  any 
judicial  tribunal. 

2.   NON-FBBFORMANCB  OF  THIS  DITTT,  EFFECT  OF. 

1.  VM  and  voidable.  It  does  not  render  the  action  of  the  sheriff 
▼oid,  but  only  voidable,  at  the  instance  of  the  aggrieved  party. 

2.  Purchaeer,  If  the  non-performance  had  given  cause  for  set- 
ting aside  the  sale,  such  will  be  its  effect  as  against  a  pur- 
chaser who  had  notice  of  the  non-performance,  and  much  more 
against  a  purchaser  who  had  requested  and  led  the  sheriff  to 
make  the  sale  in  the  forbidden  manner. 

8.    SAIiB  IN  ONE  FAROEL,  EFFECT  OF. 

1.  If  the  facts  were  such  that  the  sheriff  might  have  so  exercised 
his  discretion  as  that  but  a  part  of  the  lot  would  have  been 
sold,  and  he  did  not  exercise  his  discretion  at  all,  but  relied 
on  the  purchaser  for  information  ;  eemble,  the  sale  should  be 
treated  as  invalid, 
1.  What  facts  call  for  the  exercise  of  discretion. 
a.  SembUe,    An  execution  for  one  hundred  and  seventy 
dollars,  and  a  lot  thirty-seven  by  one  hundred,  would. 

*  The  judgment  entered  in  conformity  with  above  opinion  was- 
DOt  appealed  from.     Also  see  Bruce  v.  Kelly  {antey  p.  27). 
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h,  Query^  whether  the  sheriff  could  exercise  any  discretion 
if  the  lot  was  in  the  city  of  New  York,  and  was  twenty - 
five  by  one  hundred. 
e.  Query ^  when  there  is  erected  on  one  lot  in  the  city  of 
New  York,  twenty-five  by  one  hundred,  two  buildings 
separated  by  a  space  of  twenty  feet,  both  occupied  as 
tenement  houses,  each  independent  of  the  other,  and 
each  having  a  rental  as  large  as  many  houses  occupT- 
ing  full  lots,  and  the  entrance  to  the  rear  house  being 
through  an  alleyway  on  the  side  of   the  lot  passing  for  a 
part  of  the  way  under  the  beams  of  the  floor  of  the 
second  story  of  the  front  building,  and  it  being  the 
most  advantageous  mode  of  selling,  so  as  to  make  the 
property  produce  the  most,  to  sell  the  houses  separately, 
it  is  doubtful  whether  the  statute  gives  the  sheriff  potter  to 
make  a  sub-divmon, 
4.  Skttikg  aside  sale. 
1.  Inadequacy  of  price, 
1.  This,  of  itself,  although  it  is  so  great  as  to  be  at  least  on  the 
verge  of  a  presumption  that  there  was  in  the  conduct  of  the 
sale  some  undiscovered  violation  of  plaintif^'.^  rights,  is  not 
enough. 
1.  There  must  be  some  other  circumstance  in  addition, 
a.  But  great  inadequacy  has  refined  the  ingenuity  of 
learned  judges,    in  extracting  from  the  facts  suffi- 
cient to  justify  annulling  the  sale   (numerous  cases 
cited). 

1.   What  circumstances  sufficient, 
a.  The  fact  that   the  attorney  for  tlie  judgment 
plaintiff  furnished  the  description  by  which  the 
property  was  sold,  and  himwlf  became  the  pur- 
chaser^ is  sufficient, 

2.  Purchaser  when  trustee  for  the  owner. 

1.  When  the  purchaser  is  the  attorney  for  the. execution  plain- 
tiff, and  he  has  managed  or  controlled  a  part  of  the  prelimi- 
naries to  the  sale, — e.  g,,  furnishing  a  description  of  the 
property  by  which  it  was  sold, — he  will  be  deemed  to  hold  the 
property  as  trustee  for  the  owner. 

3.  Defective  description. 

When  the  description  bounds  the  property,  with  one  exception, 
by  lots  on  a  map,  not  stating  where  a  map  was,  the  excepted 
boundary  being  a  lot  stated  to  be  now  or  late  the  property  of 
Van  Siller,  and  gives  no  alleged  quantity  of  land  offered  for 
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sale,  it  has  not  the  quality  of  common  certainty  for  the  pur- 
poses of  the  notice  of  sale  required  by  the  statute. 
4.  Laches^  de.^  on  the  part  of  the  owner  does  not  relieve  hia  trustee 
from  the  fulfilment  of  the  try  it, 
n.  REMEDY  OF  OWNER. 
He  may  either 
1.  Move  in  the  action  in  which  the  execution  was  issued 

or 
^.  Bring  an  original  action  in  equity. 

Before  Sedgwick,  J.  (at  special  term). 

In  January,  1870,  the  defendant  0^ Don nell  obtained 
in  the  marine  court  a  judgment  against  the  plaintiff, 
in  the  sum  of  one  hundred  and  sixty-four  dollars  and 
forty-four  cents.  The  plaintiff  appealed  from  this 
judgment,  and  gave,  in  order  to  stay  proceedings,  the 
usual  undertaking  to  pay  the  judgment  in  case  of 
aflSrmance,  with  sureties. 

On  the  appeal  there  was  an  aflSrmance  on  May  27, 
1870,  and  another  judgment  was  entered  against  the 
plaintiff  for  twelve  dollars  and  ninety-four  cents,  the 
costs  of  the  appeal. 

In  those  proceedings  Mr.  John  Lindsay  appeared 
as  attorney  for  the  plaintiff  there,  who  is  the  defendant 
O'Donnell.  Mr.  John  Lindsay  and  the  defendant  Mr. 
William  L.,  were  partners  in  a  law  firm.  O'Donnell, 
for  whom  Mr.  John  L.  appeared,  was  a  client  of  that 
firm.  After  the  judgments  were  had,  Mr.  William 
Lindsay  received  from  his  client  some  information 
that  the  plaintiff  In  this  action  owned  a  house  in 
Forsyth  street,  in  this  city. 

The  judgments  not  being  paid,  the  defendant  Mr. 
William  Lindsay  procured  from  a  deed  in  the  register' s 
oflSce  a  description,  for  the  purpose  of  giving  to  the 
sheriff  the  necessary  data  for  an  advertisement  of  a 
sale  under  execution  of  the  right,  title,  and  interest  of 
the  plaintiff  to  the    premises  in    controversy.     The 
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plaintiff  held  the  fee  of  a  house  No.  148  Forsyth  street, 
in  this  city.  The  property  was  in  size  twenty-tive  feet 
on  the  front  and  rear,  and  ninety-nine  feet  eleven  anci 
a  half  inches  on  each  side. 

The  description  furnished  by  Mr.  William  L.,  and 
which  the  sheriff  used  in  his  notice  of  sale,  is  con- 
tained in  the  following,  which  was  the  sheriff's  notice  : 

*'  Sheriffs  sale :  By  virtue  of  several  writs  of  execu- 
tion, to  me  directed  and  delivered,  I  will  expose  for 
sale  at  public  vendue  on  23d,  day  of  July,  1870,  at  the 
vestibule  of  the  City  Hall,  New  York  city,  at  12 
o'clock,  noon,  all  the  right,  title,  and  interest  of  John 
O'Donnell,  which  he  had  on  the  20th  day  of  January, 
1870,  or  at  any  time  afterwards,  of,  in,  and  to  all  that 
certain  lot,  piece,  or  parcel  of  ground,  situate,  lying, 
and  being  in  the  tenth  ward  of  the  city  of  New  York, 
tiie  east  side  of  Forsyth  (late  2d)  street,  between 
Delancey  and  Rivington  streets,  and  distinguished  on 
a  certain  map  or  chart  of  the  estate  late  of  the  pi;operty 
of  James  Delancey,  Esq.,  made  by  Evert  Bancker,  by- 
lot  No.  617,  bounded  westerly  by  Forsyth  street,  afore- 
said, northerly  by  lot  distinguished  on  said  map  bj 
number  618,  easterly  by  lot  distinguished  on  said  map 
by  number  636,  now  or  formerly  belonging  to  Van  Sil- 
ler, and  southerly  by  lot  distinguished  on  said  map  by 
number  616,  together  with  all  and  singular  the  appurte- 
nances thereunto  belonging,  or  in  any  wise  apper- 
taining. 

*.'  Dated  New  York,  June  4,  1870. 

"James  O'Brien, 

Sheriff.'^ 

In  pursuance  of  this  notice  the  sale  was  held  at  the 
vestibule  of  the  City  Hall  on  July  23,  1870,  at  noon. 
The  defendant,  Mr.  William  Lindsay,  was  the  only 
bidder  for  the  property  at  the  sale.  He  bought  it  for 
two  hundred  and  sixty  dollars,  and  gave  the  sheriff  a 
check  for  about  one  hundred  dollars.     There  had  been 
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given  to  the  sheriff  a  receipt  for  the  amount  of  the 
execution  in  advance.  The  plaintiff  in  this  action  did 
not  have  actual  knowledge  that  judgment  had  been 
rendered  in  his  appeal,  or  that  the  sale  was  to  take 
place.  After  the  sale  and  before  the  time  to  redeem 
had  gone  by,  Mr.  William  Lindsay  wrote  through  the 
post  office  to  the  plaintiff  that  the  sale  had  taken  place. 
These  letters  did  not  reach  the  plaintiff.  About  March 
17,  1872,  Mr.  William  Lindsay  went  to  Brooklyn  and 
saw  the  plaintiff,  and  demanded  from  him  possession 
of  the  property.  He  left  with  him  written  notice  that 
he  denianded  such  possession. 

At  the  time  of  the  sale  the  property  was  worth  from 
twenty -seven  thousand  five  hundred  dollars,  to  thirty 
thousand  five  hundred  dollars. 

The  plaintiff  was  married,  and  there  were  mortgages 
upon  the  whole  of  the  land  for  seven  thousand  six 
hundred  dollars.  The  plaintiff's  interest  in  it  was 
worth  from  thirteen  thousand  dollars  to  fourteen 
thousand  dollars.  The  buildings  on  the  lot  had  a  rental 
of  more  than  three  thousand  two  hundred  dollars.  The 
net  rental  for  a  year  was  at  least  five  times  as  great  as 
the  sum  paid  for  the  property  at  sheriff's  sale. 

On  the  front  of  the  lot  was  a  four-story  building, 
occupied  as  a  tenement-house.  The  rental  of  this  was 
about  two  thousand  four  hundred  dollars. 

On  one  side  of  this  house  was  an  alley  or  passage- 
way, three  feet  wide,  which  led  from  the  street  in 
front  to  a  yard  on  the  lot.  This  yard  separated  the 
house  on  the  front  of  the  lot  from  another  house  of 
four  stories  on  the  rear  of  the  lot.  The  rear  house 
rented  for  about  nine  hundred  dollars.  The  yard  was 
about  twenty  feet  deep  across  the  breadth  of  the  lot. 

The  sheriff  in  due  time  executed  and  delivered  to 
Mr.  William  Lindsay  a  deed  of  the  property;  The 
plaintiff,  before  this  action  began,  tendered  to  Mr. 
Lindsay  the  amount  of  his  bid  and  interest,  and  de- 


528  O'DONNELL  v.  LINDSAY. 

Opinion  of  dsDGWiCK,  J. 

manded    a  conveyance  to  himself    of  the    premifles. 
This  was  refused,  and  the  tender  was  rejected. 

The  complaint  demanded  judgment,  that  the 
sheriflTs  sale  be  adjudged  illegal ;  that  the  sheriffs 
deed  be  declared  invalid ;  that  the  plaintiff  be  decreed 
to  be  seized  and  possessed  of  the  estate  he  had  at  the 
time  of  the  sheriffs  sale,  and  that  the  defendant  Lind- 
say be  decreed,  upon  receiving  the  amount  of  his 
bid,  and  the  proper  interest  thereon,  to  reconvey  to 
the  plaintiff  the  property  described  in  the  sheriff's 
deed. 

Bushnell  <fr  Albright^  attorneys,  and  8.  JoneSj 
of  counsel  for  plaintiff. 

•/.  F.  Harrison^  attorney,  and  Theron  R.  Strang j 
of  Cyounsel  for  defendant  Lindsay. 

Sedgwick,  J.  (at  special  term).— The  plaintiff 
claims  that  the  sale  made  by  the  sheriff,  was  in  viola- 
tion of  the  thirty-eighth  section  of  2  -ff.  S.  p.  269. 
That  section  is—      .    . 

"  When  real  estate  offered  for  sale  by  virtue  of  any 
execution,. shall. consist  of  several  known  lots,  tracts, 
or  parcels,  such*  lots,-  tracts,  or  parcels  shall  be 
separately  exposed  for  sale,  and  if  any  person  claiming 
to  be  the  owner  of  any  portion  of  such  estate,  or  of  such 
lots,  tracts,  or  parcels,  or  either  of  them,  or  claiming  to 
be  entitled  by  law  to  redeem  any  such  portion,  shall 
require  such  portion  to  be  exposed  for  sale  sepa- 
rately, it  shall  be  the  duty  of  the  sheriff  to  expose  the 
same  for  sale  accordingly." 

*'  No  more  of  any  real  estate  shall  be  exposed  for 
sale,  than  shall  appear  necessary  to  satisfy  the  execu- 
tion." 

This  seems  (see  reviser's  notes)  to  have  been  meant 
to  be  declaratory  of  the  law,  as  it  then  stood,  except- 
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ing  that  part  allowing  grantees  to  require  a  severance, 
which  was  proposed  in  order  to  facilitate  a  redemption 
by  them.  Nor,  has  there  been,  either  before  or  after 
the  Revised  Statutes,  any  diversity  in  the  cases  as  to 
this  part  of  the  sheriflTs  duty  under  an  execution. 

There  is  no  doubt  that  the  statute  imposes  a  duty 
upon  tlie  sheriff.  It  pre-supposes  that  that  officer  must 
learn  the  situation  of  property  before  he  sells,  and 
shall  sell  in  obedience  to  its  direction.  In  some 
cases  the  facts  will  be  such,  that  he  is  obliged  to 
exercise  a  discretion  which  is  judicial  in  its  nature,  in 
acting  upon  one  set  of  circumstances,  opposed  by 
another  set.  Then  an  honest  exercise  of  that  discretion 
is  as  final  as  the  action  in  like  case  of  any  judicial 
tribunal  (Litchfield  v.  Regular,  9  Wall.  677;  The 
Secretary  t?.  McGanahan,  Id.y  311 ;  Gaines  v.  Thomp- 
son, 7  Id.,  849). 

In  any  case,  the  action  of  the  sheriff,  no  matter  how 
great  the  irregularity  of  the  sale,  is  not  void  (Cunning- 
ham V.  Cassidy,   17  N.    T.    276 ;  Wood   v.   Monell, 

I  Johns.  Ch.  503). 

It  is  but  voidable  on  the  application  of  the  ag- 
grieved part3%  who,  not  having  waived  liis  rights,  takes, 
in  due  time,  a  proper  proceeding  for  the  purpose  of 
Betting  aside  the  sale.  Such  a  party  has  a  right  to  insist 
that  the  sheriff  should  have  performed  his  duty  under 
the  statute.  If  the  non-performance  of  that  duty  has 
given  cause  to  set  aside  the  sale,  such  should  be  the 
result  against  a  purchaser  at  the  sale,  who  had  notice 
of  the  non-performance  of  duty,  and  much  more  against 
a  purchaser  who  had  requested  and  led  the  sherifl'  to 
make  the  sale  in  the  forbidden  manner  (May  v.  May, 

II  Paige,  203;  King  7).  Morris,  2  Abb.  Pr.  ^.,296; 
Requa  v.  Rea,  2  Paige,  340). 

The  purchaser  in  this  case,  as  attorney  for  the 
judgment  creditor,  was  the  cause  of  the  sheriff's  using 
the  description  of  the  property  he  did  use  for  the  sale 
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and  of  the  sale  being  made  according  to  that  descrip- 
tion. If  this  led  to  or  was  a  violation  of  the  plaintiffs 
legal  rights,  the  sale  should  be  set  aside  against  the 
purchaser  here. 

The  plaintiff  raaintaius  that  the  property  should 
not  have  been  sold  in  one  parcel.  If  the  facts  were  such, 
that  if  the  sheriff  had  not  relied  upon  the  purchaser 
for  information,  but  might  have  so  exercised  his  dis- 
cretion, that  but  a  part  of  the  lot  would  have  been  set 
up  for  sale,  then  it  might  be  right  to  consider  if  the  sale 
should  not  be  treated  as  invalid  to  pass  the  title  to  the 
pui-chaser,  on  the  ground  that  the  plaintiff  had  a  legal 
right  to  whatever  possible  benefit  might  have  followed 
the  sheriffs  exercise  of  discretion  (Russel  v.  Conn,  20 
JV.  Y.  83  :  Lanergan  v.  People,  39  iV^.  Y.  44). 

It  would  then  be  necessary  further  to  decide 
whether  in  the  facts  of  the  case  there  was  anything  to 
call  for  the  judgment  of  the  sheriff,  as  to  whether  any* 
thing  less  than  the  whole  lot  should  be  sold.  If  from 
the  state  of  the  property  it  would  be  impossible  to  sub- 
divide it,  then  the  sheriff  could  not  have  used  discre- 
tion which  might  have  benefited  the  plaintiff. 

The  real  estate  in  question  did  not  consist  of  several 
known  lots  in  the  meaning  of  the  Revised  Statutes.  It 
was  know  as  but  one  lot.  There  was  nothing  to  indi- 
cate that  there  had  been  a  previous  purpose  on  the  part 
of  the  owner  to  present  it  to  othejs  as  in  fact  sub- 
divided. The  statute  contemplates  that  there  should 
be  some  indication  of  this  to  constitute  what  it  meaut 
by  several  known  lots.  The  section  implies  a  contrast 
between  land  in  fact  subdivided  and  land  capable  of 
subdivision.  Nor  did  the  plaintiff  require  that  the 
sheriff  should  sell  less  than  the  whole  at  one  time. 

Distinct  from  this  injunction  of  the  Revised  Statutes 
is  tlie  further  prescribed  duty  of  the  sheriff  to  sell  no 
more  than  appeared  necessary  to  satisfy  the  execution. 
Before  the  Revised  Statutes  it  was  deemed  an  abuse  of 
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power  for  the  sheriff  to  sell  more  (Woods  v.  Monell,  1 
John.  Ch.  502 ;  Tiernan  v.  Wilson,  6  Id,  411).  The  case 
last  cited,  says,  "  It  is  not  to  be  disputed  that  a  sheriff' 
ought  not  to  sell  at  a  time  more  of  the  defendant's 
property  than  a  sound  judgment  would  dictate  to  be 
suflScient  to  satisfy  the  demand,  provided  the  part 
tielected  can  be  conveniently  and  reasonably  detached 
from  the  residue  of  the  property,  and  sold  {Separately." 
It  would  be  full  of  risk  to  say  that  a  sheriff  would  be 
justified  in  selling  the  whole  of  one  parcel  of  vacant 
land  in  this  city,  thirty-seven  feet  by  one  hundred  feet, 
to  satisfy  an  execution  of  one  hundred  and  seventy 
dollars.  On  the  other  hand,  when  custom  and  use, 
the  best  tests,  have  found  that  for  general  purposes 
the  most  convenient  and  valuable  size  for  a  city  lot  is 
that  in  this  case,  viz.,  twenty-five  feet  by  one  hundred 
feet,  I  think  it  would  be  doubtful  if  the  sheriff  is  justi- 
fied in  making  an  experiment  as  to  the  effect  of  a  sub- 
division upon  the  gross  value.  That  is  in  the  case  of  a 
vacant  lot. 

We  have  here  a  peculiar  case.  Although  but  one 
lot,  there  was  upon  it  two  buildings  separated  by  a  space 
of  twenty  feet;  they  were  occupied  as  tenement  houses, 
and  one  was  altogether  independent  of  the  other  in  re- 
spect of  their  use.  Each  had  a  renUil  as  large  as  many 
houses  occupying  full  lots.  No  doubt  each  would 
have  brought,  on  even  such  a  sale  as  this  was,  just  as 
much  as  was  paid  for  the  whole,  whether  there  had 
been  given  to  the  rear  a  right  of  way  through  the  front 
part  of  the  lot  or  not.  That  is  but  one  element  under 
tlie  statute.  The  other  is  that  pointed  out  in  Tiernan  v. 
Wilson,  viz. :  What  is  the  effect  of  selling  part  upon 
the  value  of  that  left  unsold  ?  The  preponderance  of 
testimony  in  this  case  is  that  an  owner  could  get  the 
most  out  of  the  property,  by  selling  the  houses  separ- 
ately. In  such  case  the  owner  has  the  power  to 
<5arveupthe  estate  so  as  to  suit  circumstances.     The 
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sheriff  has  no  such  power.  He  sells  things  in  the  state 
in  which  he  finds  them.  If  he  had  sold  either  part 
separately,  the  law  perhaps  might  have  attached  as  a 
consequence,  that  there  should  be  a  right  of  way 
through  the  front  lot.  That  has  been  held  to  be  the 
consequence  of  selling  off  under  an  execution  part  of  a 
debtor's  land,  which  shuts  the  remainder  from  a  high- 
way. In  these  cases,  the  operation  of  the  execution  is 
similar  to  that  of  an  extent  at  common  law,  and  where 
property  is  appraised  and  set  off  to  the  judgment  credi- 
tor (Taylor  v.  Townsend,  8  Mun.  411 ;  Parnam  c. 
Wend,  2  Mun.  203 ;  Allen  r.  Kincaid,  2  Fairfield,  11 
Mainey  155).  I  have  doubts  that  such  a  rule  is  appli- 
cable to  a  city  of  this  kind  or  to  our  mode  of  selling 
under  execution.  Moreover,  in  this  case  the  right  of 
way  for  the  back  building  passes  under  the  beams  of 
the  floor  of  the  second  story  of  the  front  building.  I 
hesitate  to  decide  that  in  making  the  subdivision  the 
sheriff  would  not  be  making  an  experiment  or  specu- 
lating upon  contingencies,  and  so  use  a  discretion  the 
statute  did  not  mean  to  give  him.  I  go  to  other  as- 
pects of  the  case. 

The  price  given  in  this  case  by  the  purchaser,  was 
very  far  below  the  value  of  the  property.  The  inade- 
quacy was  so  strong  and  manifest  that  it  must  be  im- 
possible to  state  it  to  a  man  of  common  sense,  with- 
out producing  an  exclamation  at  the  inequality  of  it 
(Gwynne  ??.  Heaton,  1  Bro.  8). 

There  has  justly  been  such  sensitiveness  on  the  part 
of  the  courts  of  this  state,  against  invalidating  sales  for 
mere  inadequacy  of  price  (Livingston  Z).  Bryne,  11  John. 
555  ;  Tripp  v.  Cook,  27  TF.  143  ;  Marsh  v.  Ludlum,  3 
Sand.  Oh.  55),  that  I  can  not  rest  the  case  on  that  alone  ; 
although  here  the  inadequacy  of  price  is  so  great,  as 
to  be  at  least  on  the  verge  of  a  presumption  that  there 
was  in  the  conduct  of  the  sale,  some  undiscovered  vio- 
lation of  the  plaintiff's  rights  (American  Ins.  Co.  i>. 
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Oakley,  9  Paige,  269,  7iot€  4  to  §  244,  Story  Eq,\  for 
instance,  eome  keeping  away  of  bidders. 

The  general  rule  must  be  observed,  that  to  set  aside 
a  sale,  there  must  in  addition  to  inadequacy  of  consid- 
ation  be  some  other  circumstance,  e.g.,  surprise,  igno- 
rance, mistake,  inadvertence.     It  will  be  seen,  however, 
in  the  cases,  that  a  great  inadequacy  has  refined  the 
ingenuity  of  the  learned  judges  in  extracting  from  the 
the  facts  of  the  cases  sufficient  to  justify  annulling  the 
sale  (Griffith  t.  Hawley,  10  Bosw.  588 ;  King  c.  I*latt> 
37  If.   T.  155;  Dwight's  case,  16   Ahb.  269;  King  t^ 
Morris  2  Id.;  Francis  v.  Church,  Clarke  Ch.  B.  475  ;. 
Gardner  v.  Sohermerhorn,  Id.  105  ;  Hoppock  o.  Oonk- 
lin,  4  Sand/.  Ch.  582 ;  May  v.  May,  11  Paige,  203 ; 
Brown  ».  Frost,  10  Id,  245  ;  Requa  t>.  Rea,  3  Id,  340 ; 
Williamson  v.  Dale,  3  John.  Ch.  292 ;  Lansing  v.  Mc- 
Phersou,  3  Id.  426;   Billington  v.  Forbes,  10  Paige, 
487 ;  Mulks  v.  Allen,  12  W.  253 ;  The  President,  &g., 
oi*  Ontario  Bank  v.  Lansing,  2  Id.  261). 

In  Gwynne  v.  Heaton,  already  cited,  the  chancellor 
said  that  inadequacy  of  price  combined  with  considera- 
tions of  public  policy  would  set  aside  a  bargain.  ''  The 
heir  of  a  family  dealing  for  an  expectancy  in  that 
family,  shall  be  distinguished  from  ordinary  cases,  and 
an  unconscionable  bargain  made  with  him  shall  not 
only  be  looked  upon  as  oppressive  in  the  particular 
instance,  and,  therefore,  avoided,  but  as  pernicious  in 
principle,  and,  therefore,  repressed  (1  Bro.  10). 

In  Howell  v.  Baker  (4  J.  C.  R.  120),  Chancellor 
Kekt,  was  of  the  opinion,  although  he  did  not  decide  the 
case  on  that  position,  that  if  an  attorney  for  a  judg- 
ment creditor  had  the  management  of  a  sale  under 
execution  and  bought  in  property  at  it,  he  was  a 
trustee  for  the  owner  of  the  property.  He  cited  for 
this,  Lord  Thublow  in  Hall  r.  Hallet,  1  Cox,  134.  Chan- 
cellor Walworth,  in  Hawley  n.  Cramer  (4  Cow.  717)^ 
said  in  reference  to  Howell  v.  Baker  that  he  did  not 
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agree  that  an  attorney  under  such  circumstances  was 
trustee  for  the  debtor.  He  said  he  was  a  trustee  for 
the  creditor,  his  client,  but  that  he  owed  no  duty  to  the 
debtor.  Cramer  v.  Hawley  did  not  involve  the  question 
whether  an  attorney  controlling  a  sale  owed  such  a 
duty  to  the  owner  that  he  could  not  become  a  pur- 
chaser. So  that,  as  to  that  general  proposition,  there 
seems  to  be  no  authority  in  our  courts. 

If  it  were  granted  that  the  attorney  did  owe  to  the 
owner  a  duty,  by  reason  of  the  former  having  control 
•of  some  part  of  the  sale  that  was  likely  to  aflFect  the 
price  to  be  given  for  the  property  on  tlie  sale,  there 
could  be  no  doubt,  as  I  think,  that  public  policy  would 
forbid  that  his  interest  as  a  bidder  should  be  hostile  to 
his  duty  to  manage  the  sale  so  that  the  best  sum  be 
procured. 

The  sheriff  having  received  information  as  to  prop- 
erty that  should  be  sold,  is  bound  to  do  all  thoj?e 
things,  as  to  form  and  time  of  notice,  and  time  and 
place  of  sale,  which  the  law  has  prescribed,  as  calcu- 
lated to  do  justice  to  both  sides,  in  securing  the  best 
price  on  the  sale.  The  sheriff  has  some  discretion  as 
to  each  of  these  particulars.  For  that  reason  he  must 
be  disinterested  in  the  performance  of  his  duty,  and 
can  not  become  a  purchaser  at  his  own  sale.  This  is 
the  subject  of  a  statute.  Yet  such  would  have  been  the 
case  without  a  statute  (Carpenter  v.  Stilwell,  11  N.  F. 
61).  This  duty  he  owes  in  part,  of  course,  to  the  owner. 
Now,  if  an  attorney  in  the  performance  of  his  profes- 
sional obligation  to  his  client,  is  allowed  by  the  sheriff 
to  control  and  manage  the  sale,  and  in  this  way  to  do 
those  things  which  have  led  to  the  sheriff's  being  forbid- 
den to  become  bidder,  he  stands  in  the  sheriff's  shoes, 
and  is  subject  to  the  same  disabilities.  When  he  buys 
he  may  be  a  trustee  for  his  client  at  the  latter' s  option. 
If  the  law  permits  him  to  become  a  purchaser  as  against 
the  debtor,  he  will  be  led  to  devise  means  (at  least  there 
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may  be  that  temptation)  to  avoid  fulfilling  this  trust  to 
his  client. 

I  think  the  reasons  for  an  attorney  being  a  trustee 
for  the  owner,  escaped  attention  in  Cramer  v.  Hawley. 
•'There  is  no  magic  in  the  terms,  trust  and  trustee." 
"  He  is  a  trustee  in  a  technical  style  who  is  vested  with 
property  in  trust  for  others,  but  every  man  has  a  trust 
to  whom  a  business  is  committed  by  another,  or  the 
charge  and  care  of  any  concern  is  confided  or  delegated 
,by  commission"  (1  Lead.  Cases  in  Eq.  209,  quoting  the 
language  of  counsel  in  The  York  Building  Company  v. 
Mackenzie,  8  Tomlin's  Brown  P.  C.  42,  64).  The 
principle  applies  to  all  persons,  judicial  or  private, 
ministerial  or  counseling,  who  in  any  respect  have  a 
concern  in  the  sale  of  the  propert3^  of  others  (1  Lead. 
Cases  in  Eq.^  209,  Carpenter  7).  Danforth ;  Davone  ??. 
Fanning,  2  J.  Ch.  252  ;  Michaud  v.  Girod,  4  How.  [  U. 
S.']  554  ;  Dickenson  v.  Codwise,  1  Sandf.  Ch.  214  ;  Van 
Epps  V.  Van  Epps,  9  Paige^  241  ;  Tomey  v.  Bank  of 
Orleans,  Id.  650 ;  Bobson  v.  Racey,  3  Sandf.  Ch.  60 ; 
Case  V.  Carroll,  35  N.  T.  389). 

The  principle  in  respect  of  the  attorney  purchasing 
at  sales,  which  is  referred  to  in  Howell  v.  Baker,  exists  in 
Great  Britain,  and  the  case  of  Hall  v.  Hallet  is  approved 
there.  In  Atkins  v.  Delnege  (12  Jr,  Eq.  1)  it  is  said 
that  no  solicitor  having  the  conduct  of  a  sale  under  a 
decree  can  purchase  at  it  (Harrison  v.  Guest,  6  I>€G. 
Met.  &  G.  435  ;  Price  v.  Maxon.  cited  in  the  argument 
of  counsel  in  Watson  v.  Beach,  1  Ves.  Jr.  ).  In  Ex 
parte  Hughes  (6  Ves.  624),  Hughes,  who  was  a  creditor 
of  a  bankrupt,  had  given  advice  as  to  the  up-set  price  at 
which  the  bankrupt's  property  should  be  set  up  at  the 
bankruptcy  sale.  In  that  case,  it  was  considered  that, 
therefore,  he  was  incapacitated  from  bidding  and  pur- 
chasing. 

If  the  principle  is  applicable  to  this  case,  it  can 
make  no  difference  that  the  purchaser  had  managed  or 
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controlled  but  a  part  of  the  preliminaries  of  the  sale. 
If  he  could  become  a  bidder,  there  would  be  the  temp- 
tation  to  arrange  that  part  to  suit  his  own  interests. 
Nor  do  I  see  that  because  the  creditor  himself  may  be- 
come a  purchaser  that,  therefore,  his  attorney  may. 
The  former  does  not  and  the  latter  generally  does  inter 
fere  with  and  shape  the  details  of  the  proceeding.  But 
if  the  creditor  in  an  execution  should  undertake  such 
a  thing  himself,  T  think  he  would  undertake  a  duty  to 
the  debtor,  which  as  a  matter  of  policy,  should  permit 
the  debtor  to  consider  him  a  trustee.  Justice  would  of 
course  be  done  the  creditor  in  the  terms  of  opening  the 
sale. 

Therefore  I  consider  that  in  this  case  the  purchaser 
holds  his  title  to  the  property  as  the  trustee  of  the 
plaintiff,  on  the  broad  principle  that  has  been  exam- 
ined. His  client's  demand  has  been  satisfied  by  pay- 
ment, he  having  according  to  the  testimony  renounced 
any  interest  in  the  purcliase.  Beyond  this,  however, 
this  must  be  taken  together  with  the  great  inadequacy 
of  price  given.  The  something  that  the  law  requires  to 
be  combined  with  the  inadequacy,  is  found  in  the  rela- 
tion of  the  purchaser  in  this  action  to  those  circum- 
stances of  notice,  &c.,  which  it  is  the  theory  of  the  law 
should  lead  to  the  value  of  the  property  being  obtained 
at  a  public  auction.  The  law  can  not  expect  that  in 
general  a  debtor  can  put  his  finger  on  a  defect  in  such 
proceedings. 

The  plaintiff's  rights  do  not,  however,  rest  alone  on 
what  has  been  considered.  The  kind  of  notice  virtu- 
ally given  by  the  purchaser  calls  for  particular  atten- 
tion. The  statute  requires  that  in  every  such  notice 
the  real  estate  to  be  sold  ''shall  be  described  with 
common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract  and  the  number  of  the  lot,  if  there  be 
any,  and  if  there  be  none,  by  some  other  appropriate 
description"    (§  35).     This  notice  is  given  that  the 
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pablic  whom  the  law  invites  to  such  auctions,  may  be 
able  to  know  where  and  what,  is  the  property  they  are 
about  to  purchase  (Jackson  v.  Delancey,  13  Johns. 
6H9),  and  that  all  may  bid  and  become  purchasers  on 
♦  quai  terms  (Mason  «.  White,  11  Barh,  186).  The  de- 
scription of  the  property  in  this  case,  was,  we  have 
."^aid,  framed  by  the  purchaser  and  furnished  to  the 
sheriff. 

If  it  was  defective,  he  is  not  a  hona  fide  purchaser 
under  §  40.  It  may  be  that  this  notice  was  not  in- 
d.^finite  or  uncertain  under  Jackson  z>.  Roseveit  (13 
John.  98).  But  no  one  from  the  description  itself 
could  have  found  the  property.  Its  bounds  with  one 
exception  were  by  lots  on  a  map.  It  was  not  stated 
where  that  map  was.  The  exception  referred  to  is  one 
lot  serving  as  a  boundary,  and  was  said  to  be  now  or 
late  of  the  property  of  Van  Siller.  That  gave  no  infor- 
mation. The  only  ways  that  the  people  to  whom  that 
notice  was  addressed  could  find  the  property  were, 
first,  to  find  the  maps,  and  then  get  information  on 
which  to  go  further  in  the  examination,  or  else  to  pro- 
ceed to  the  block  in  Forsyth  street,  and  ask  perhaps 
from  door  to  door  for  facts,  from  which  it  might  be 
spelled  out  where  the  land  was.  The  description  did 
not  have  the  quality  of  common  certainty  for  the  pur- 
poses of  that  notice.  It  is  easy  to  give  the  street  num- 
ber. In  this  case,  not  even  an  alleged  quantity  of  land 
oft'ered  for  sale  was  stated  to  attract  bidden.  This 
serves  to  partly  explain  why  there  was  no  chance 
bidder  ready  to  run  the  chance  of  paying  more  than 
two  hundred  and  sixty  dollars  for  a  property,  whose 
net  rental  was  more  than  thirteen  hundred  dollars. 

The  other  facts  that  attended  the  sale,  furnish 
thought  as  to  other  ground  for  treating  the  purchaser 
as  a  trustee  for  the  plaintiff^  but  I  do  not  think  that  the 
whol"  facts  together  would  justify  my  taking  that 
ground. 
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There  were  two  sureties  on  the  undertaking  on  ap- 
peal. The  property  was  sold  at  noonday  in  the  month 
of  July,  and  although  the  only  bidder  was  the  attorney 
for  the  creditor,  there  was  no  adjoarnment.  I  am  so 
convinced  from  the  testimony  of  the  integrity  and 
honesty  of  the  purchaser,  that  I  do  not  look  to  these 
facts  to  see  if  they  show  that  there  was  a  purpose  that 
the  property  should  be  sacrificed'.  I  only  now  detail 
them  to  show  the  adverse  circumstances  under  wliich 
a  debtor's  property  may  be  exposed  to  sale,  in  cases 
where  there  are  no  evil  intentions.  This  should  lead 
to  a  scrupulous  observance  of  whatever  is  meant  to  pro- 
tect his  interests.  It  also  gives  strength  to  the  argn- 
Bient  that  on  grounds  of  policy  no  one  that  has  taken 
part  in  conducting  the  sale  should  be  allowed  to  pur- 
chase at  it. 

The  inadequacy  of  the  price  paid,  with  the  fact  that 
the  notice  was  of  the  kind  specified  (for  which  the  pur- 
chaser was  responsible),  requires  that  the  defendant, 
Lindsay,  should  be  deemed  to  hold  the  property  as  if 
as  to  him  there  had  been  no  valid  sale.  This  is,  I  think, 
the  necessary  result  apart  from  any  considerations  of 
general  policy  that  have  been  looked  at.  He  must, 
therefore,  be  adjudged  to  execute  and  deliver  to  the 
plaintitf  a  conveyance  of  the  property. 

Having  reached  this  conclusion,  it  is  hardly  neces- 
sary to  say  that  any  laches,  or  neglect,  or  want  of 
vigilance  on  the  part  of  the  plaintiff  that  may  have  ex- 
isted, do  not  give  a  reason  that  the  purchaser  as  his 
trustee  should  not  fulfill  his  duty  to  him. 

I  have  considered  the  objection  taken  by  the  learned 
counsel  for  the  defendants,  that  the  relief,  if  any,  that 
the  plaintiff  was  entitled  to,  should*  be  asked  on  a  mo- 
tion in  the  action  in  which  there  was  judgment  and  not 
in  an  original  action  (McCotter  v.  Jay,  30  N,  F.  80 ; 
Brown  o.  Frost,  10  Paige,  245 ;  Nicholl  v.  NichoU,  8 
Id.  349;  Groff  o.  Jones,  6  W.  523,  and  other  cases).     I 
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think  the  rule  applies  to  those  cases  where  the  decree 
or  judgment  specifically  provides  for  the  sale  of  the 
property.  Then  all  proceedings  connected  with  the 
sale  are  in  the  action  and  to  be  passed  upon  in  the  ac- 
tion and  under  the  common  rule  as  to  res  adjudicata^ 
are  deemed  final  unless  appealed  from.  Most  of  the 
cases  cited  are  of  sales  in  foreclosure  suits.  In  Groff 
7>.  Jones,  which  related  to  a  sale  under  execution  in  a 
common-law  action,  Judge  Sutherland  said  it  was 
not  necessary  to  send  the  parties  applying  for  re-sale 
to  a  court  of  equity.  He  did  not  say  that  it  was  im- 
proper to  ask  relief  there.  But  in  Lansing  ^.  Quak- 
enbush  (5  Cow.  38),  the  supreme  court  held  that  a 
court  of  equity  was  the  more  proper  forum  in  which  to- 
obtain  relief  from  a  sale  upon  execution,  at  which  the^ 
moving  party  was  induced  to  buy  by  alleged  false  rep- 
resentation of  the  debtor.  Tiernan  t?.  Wilson  (6  John, 
411),  was  a  case  of  a  bill  in  chancery,  asking  to  set 
aside  a  sale  made  under  execution,  Howell  ».  Baker 
(4  John.  119),  sustained  a  bill  to  redeem  on  the  ground 
that  the  defendant  who  was  a  purchaser  at  a  sale  under 
execution  was  a  trustee  for  the  complainant.  I  there- 
fore think  that  the  relief  sought  by  this  plaintiff  is  the^ 
proper  subject  of  an  action. 

The  conveyance  should  be  adjudged  upon  terms* 
In  settling  the  form  of  the  judgment,  I  would  like  to- 
hear  the  parties  as  to  the  terms  that  should  be  imposed 
upon  the  plaintiff. 

Judgment  for  plaintiff. 
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MEMORANDUM   OASES. 


JAMBS  A.  McMIOKEN,  et  al,.  Plaintiffs  aito  Re- 
spondents, V.  CHARLES  L.  LAWRENCE,  De- 
fendant AND  Appellant. 

APPEAL— PRACTICE  ON. 

1.  An  exception  to  the  denial  of  a  motion  for  a  new  trial  on  the 
minutes  is  unataUing  upon  an  appeal  from  the  judgment  (Gregg 
V,  Howe,  37  N.  7.  8up'r.  Ot.  B.  420). 
%  Where  no  motion  is  made  either  for  a  dismissal  of  the  complaint, 
or  the  direction  of  a  verdict,  and  the  case  is  submitted  to  the  jury 
under  a  charge  to  which  no  exception  is  taken,  the  review  on  ap- 
peal must  be  confined  to  a  consideration  of  the  questions  arising  on 
the  appellant*s  exceptions  to  the  admission  or  the  exclusion  of 
^evidence. 

Before  Monell,  Ch.  J.,  and  Pkeedman,  J. 

Eocurd  Fe(yruary  Term,  1875  ;  Decided  March  1,  1876. 

Thomas  Bracken^  attorney  and  of  counsel  for  ap- 
pellant. 

i^.  jPl  Marburg/ J  Jr.^  attorney,  and  jP.  F.  Marhury^ 
of  counsel  for  respondent. 

It  appearing  that  although  on  the  trial  the  defen- 
dant made  a  motion  for  a  new  trial  and  to  the  denial 
thereof  excepted,  but  made  no  motion  for  a  dismisfsl 
^f  the  complaint  or  the  direction  of  a  verdict,  and  al- 
lowed the  case  to  be  submitted  to  the  jury  under  a 
<3harge  to  which  no  exception  was  taken,  held  on  ap- 
peal from  the  judgment  that  the  exceptions  taken  to 
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the  admission  and  exclusion  of  evidence  being  untena- 
ble, the  judgment  should  be  affirmed. 

FREEDMAif,  J.,  wrote  for  affirmance,  laying  down 
the  propositions  contained  in  the  head-note. 

MoNELL,  Ch.  J.,  concurred. 


DANIEL  W.  BICHAEDS,  et  ah,  Plaintiffs  aitd 
EESPONDEr^TS,  V.  JOSEPH  0.  WOODRUFF,  etdl.. 
Defendants  and  Appellants. 

AGENOY.—MOTION  TO  NON-SUIT. 

Before  Monell,  Ch.  J.,  and  Fbebdhan  J. 

Heard  Fetruary,  1875  ;  Decided  Mareh  1,  1875. 

MarsTuM  P.  Stafford,  attorney  and  of  counsel  for 
appellant. 

Payson  MerrUly  attorney  and  of  counsel  for  re- 
spondent. 

In  this  case  the  only  error  assigned  was  the  refusal 
to  grant  a  motion  for  a  non-suit  made  at  the  close  of 
the  plaintiffs'  evidence,  on  the  ground  that  the  person 
who  made  the  purchase  of  the  goods  in  question  had 
not  been  shown  to  have  been  the  defendants'  agent  for 
that  purpose. 
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Frsedmak,  J.,  wrote  for  aflSirmance,  holding  that 
prima  fade  case  of  such  ageucy  had  been  made  out. 


MoKSLL,  Ch.  J.,  concurred. 


JAMES  B.  HORNEE,  et  al.^  Pla^intiffs  kstd  Rb- 
SPOisT>ENTS,  t).  CHARLES  B.  ABORN,  Dbfbh- 
DANT  AND  Appellant. 

CREDIBILITY  OP  WITNESBES. 

Before  Sedgwick  and  Speir,  JJ. 

Heard  Marehj  1875  ;  Decided  May  8,  1875. 

Patterson  <fr  Mcy'or^  for  appellants. 

G.  A.  O.  BarneUj  for  respondents. 

This  appeal  involved  nothing  but  the  credibility  of 
plaintiffs'  witnesses.  Jndgment  below  was  for  plain- 
tiffs. } 

Sedgwick,  J.,  wrote  for  aflirmance. 

Speir,  J.,  concurred. 
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THE  PRESIDENT  AND  DIRECTORS  OF  THE  IN- 
SURANCE COMPANY  OP  NORTH  AMERICA, 
Plaintiff  and  Appellant,  v.  MOSES  GARD- 
NER, Defendant  and  Kespondent. 

VERDICT,  SETTING  ASIDE  AS  AGAINST  THE  EVIDENCE. 

Before  Monell,  Ch.  J,,  Cuetis  and  Speib,  J  J, 

Eeard  April,  1876  ;  Decided  May  8,  1875. 

Nathaniel  A.  Prentice^  for  appellant. 

JB.  8.  Newcomh^  attorney,  and  Albert  Cardozo^  of 
counsel  for  respondent. 

The  action  was  to  recover  a  preminm  of  insurance. 

The  questions  involved  at  the  trial  were  (1)  whether 
the  person  who. acted  on  behalf  of  the  defendant  was 
authorized  to  enter  into  the  contract  which  he  made  ; 
(2)  if  not^  then  whether  the  defendant  had  ratified  his 
acts. 

There  was  evidence  given  on  behalf  of  plaintiff  and 
defendant  on  both  of  these  questions ;  and  the  cause 
was  submitted  to  the  jury,  who  found  for  the  defend- 
ant. 

A  motion  for  a  new  trial  on  the  Judge's  minutes, 
was  made  and  denied,  and  an  order  denying  the  same 
entered.  Judgment  was  entered  on  the  verdict.  Plain- 
tiff appealed  from  the  order  and  judgment. 

The  question  involved  on  the  appeal  was  whether  the 
the  evidence  was  such  as  to  call  for  setting  aside  verdict. 
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Hblb,  that  it  was  not. 

Held  also — (1)  It  is  not  proper  to  interfere  with  a 
verdict  rendered,  unless  it  would  have  been  proper  for 
the  court  to  have  directed  a  verdict  the  other  way.  (2) 
It  is  only  proper  to  direct  a  verdict  when  there  is  either 
no  such  a  conflict  in  the  evidence  as  requires  the  jury 
to  determine  the  dispute,  or  such  a  clear  preponder- 
ance of  proof  on  the  one  side  as  would  leave  a  verdict 
on  the  other  unsupported.  (3)  In  the  case  at  bar  there 
was  no  such  clear  preponderance  in  favor  of  the  plain- 
tiff, but  on  the  contrary  such  a  conflict  of  evidence  as  to 
require  the  jury  to  determine  the  dispute. 

MoNSLL,  Ch.  J.,  wrote  for  affirmance. 

CuETis  and  Speib,  JJ.,  concurred. 


WILLIAM  H.  PARSONS,  etals.,  Pl aintifps  and  Re- 
spondents, V.  JAMES  SUTTON,  et  aL,  Defen- 
dants AND  Appellants. 

I.  PROOF  BY  PLAINTIFF— WHAT  HE  MAY  RELY  ON. 
1.  On  the  acU  and  conduct  of  the  defendant  before  the  trial  and  at 
the  trial,  dovm  to  the  time  of  the  eaae  going  to  the  jury, 
a.  Thus  where  the  issue  is  whether  articles  delivered  were  of 
sufficient  weight,   and  the  defendants    proved   that    they 
weighed  the  articles,  but   failed  to  give  any  proof  of  a  legal 
kind  that  they  were  less  in  weight  than  as  charged  for,  $ueh 
failure  leads  to  the  affirmation  and  not  doubtful  conclusion 
that  the  bill  charged  for  the  right  weight. 
IL  REJECTION  OF  EVIDENCE. 

1.  Of  evidence  offered  to  disprove  afoot  sought  to  he  proved  by  plaint^ 
to  maintain  his  case,  tohen  not  cause  for  reversal. 


PARSONS  c.  SUTTON.  g^O 


Statement  of  the  Case. 


a.  When  the/act  itself  is  unimportant  by  reason  of  the  plaintiff's 
case  being  otherwise  sufficiently  maintained  npon  the  undis- 
pated  evidence. 
2.  Of  evidence  offered  to  prove  damages — wTten  not  cause  for  reversal, 
a.  When  it  appears  that  no  right  to  damages  exists. 

Before  Monbll,  Ch.  J.,  and  Sedgwick,  J. 

Heard  March,  1875  ;  Decided  May  8,  1875. 

Thomas  Darlingtony  for  the  appellant. 
John  E.  Parsons^  for  the  respondent. 

The  action  was  brought  to  recover  for  goods  sold  and 
delivered,  to  wit,  divers  lots  of  paper. 

The  answer  among  other  things  set  up  as  a  counter- 
claim, that  plaintiffs  and  defendants  entered  into  an 
agreement,  whereby  plaintiffs  agreed  to  make  and  fur- 
nish to  defendants  by  a  certain  time  a  certain  quantity 
of  paper,  for  which  deft^ndants  agreed  to  pay  a  reason- 
ble  or  the  market  price  thereof ;  that  plaintiffs  had 
failed  to  perform  the  agreement,  and  that  defendants  had 
sustained  damage  to  the  amount  of  three  thousand  dol- 
lars ;  but  the  answer  did  not  aver  any  demand  for  per- 
formance made  by  defendants,  or  any  performance,  or 
any  offer  or  readiness  to  perform  on  the  part  of  the  de- 
fendant. 

On  the  trial  the  complaint  was  sustained  by  proof 
of  the  deliveries  of  paper  generally,  of  the  sending  to 
defendants  of  a  bill  of  goods,  with  the  charges  and 
prices  particularly  stated,  and  of  a  promise  by  defend- 
ant to  pay. 

The  defendant' 8  testimony  denied  that  they  had  made 
any  promise  to  pay  the  bill  as  rendered,  but  in  the 
course  of  their  testimony  it  was  shown  that  the  bill  had 
been  received  by  them,  and  that  with  the  exception  of 
an  item   of  paper  alleged  to  have  been  delivered  in 

vn.— 85 
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October,  there  was  no  denial  that  the  lots  of  paper  as 
specified  in  the  bill  had  been  delivered  ;  the  only  com- 
plaint was  that  the  various  lots  did  not  contain  the 
number  of  ponnds  stated  in  the  bill. 

Although  the  defendants  proved  that  they  had 
weighed  the  different  lots,  yet  they  gave  no  proof  as 
to  the  extent  of  the  deficiency.  The  proof  as  to  this 
was  not  definite  enough  to  allow  the  defendants  to  ask 
a  reduction  of  any  specific  amount.  Indeed  they  made 
no  such  claim  before  the  jury.  None  of  the  lots  of 
goods  were  returned  or  attempted  to  be  returned. 

After  one  of  defendants  had  on  his  direct  examina- 
tion given  evidence  as  to  the  alleged  promise  to  pay,  he 
was  cross-examined  on  that  subject  and  the  cross-exam- 
ination was  of  such  a  character  as  justified  on  the  re- 
direct an  inquiry  as  to  all  that  the  witness  remembered 
on  that  si^bject,  yet  such  inquiry  on  the  re-direct  was 
under  plaintiff's  objection  excluded,  and  defendants  ex- 
cepted. 

Held,  under  the  first  proposition,  and  the  first  sub- 
division of  the  second  proposition  of  the  head-notes, 
that  the  error  in  this  ruling  did  not  call  for  a  rever- 
sal. 

On  the  trial  defendant  put  numerous  questions  with 
a  view  of  proving  the  damages  alleged  in  the  counter- 
action, all  of  which  were  objected  to,  and  the  objec- 
tions sustained,  to  which  defendants  excepted. 

There  was  no  proof  that  defendants  ever  demanded 
the  paper  referred  to  in  the  counter-claim  or  that 
they  ever  offered  to  pay  cash  therefor,  or  that  they 
were  ever  ready  or  able  to  pay  therefor. 

Held,  that  the  defendants  had  not  shown  sufllcient 
performance,  or  tender  of  performance  on  his  part  to 
entitled  him  to  damages  ;  and,  therefore. 

Held,  tliat  under  the  second  subdivision  of  the 
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second  proposition  of  the  head-notes,  the  exclusion  of 
>the  evidence  constituted  real  cause  for  reversal. 

SsDawiOK,  J.,  wrote  for  affirmance  of  the  judgment 
which  had  been  rendered  for  plaintiffs. 

MoKELL,  Gh.  J.,  concurred. 


WILLIAM  JOHNSON,  Plaintiff  akd  Appellaitt, 
V.  ROBERT  A.  WILLIAMS,  Exeoutob,  Defen- 
dant AND  Respondent. 

TESTIMONY  UNDISPUTED. 

1.   WhBN  KOT  to    BB  BE6ARDSD    AS    imBIBFUTBD    ALTHOtTOH    NOT 
6FB0IFI0ALLT  OONTBOTBRTED. 

1.  When  there  is  enoagh  in  the  case  to  dOow  of  its  constrttcticn 

in  connection  with  the  other  facts,  and  to  justify  the    result 

that  although  the  witness  was  in  general  credible  yet  was 

incorrect  as  to  the  particular  testimony  in  question. 

B.O.  Where  a  witness  swears  that  the  work  set  forth  in  a 

certain  bill  was  extra,  when  it  is  quite  plain  from  the  face 

of  the  list  that  it  contains  many  items  which  could  not 

haye  been  extra  work. 

Before  Sedgwick  and  Speir,  J  J. 

Beard  March,  1876  ;  Decided  May  8,  1875. 

Appeal  from  judgment  for  plaintiff  on  report  of 
referee. 

A.  S.  Diossyy  attorney,  and  M.  Handy  of  coaneei 
for  appellant 

S.  O.  Courtney y  attorney  and  of  counsel  for  respon- 
dent. 
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By  the  Court. — Sedgwick,  J.— On  the  argument 
but  one  reason  was  stated,  why  there  should  be  a  re- 
versal. It  was  said  that  the  plaintiff  testified  that  he 
did  certain  pieces  of  work  beyond  the  original  contract, 
at  request  of  the  defendant's  testatrix,  and  which  thf» 
plaintiff  swore  were  correctly  stated  as  to  the  kind  and 
value  in  a  list  pnt  in  evidence  and  that  appears  in  the 
record  here ;  that  there  was  no  evidence  that  this  testi- 
mony of  plaintiff  was  incorrect,  and,  therefore,  the  re- 
feree should  have  acted  upon  it  as  nndispnted  evidence. 
The  answer  is  two  fold.  First  There  was  enough  in 
the  case  to  allow  and  perhaps  call  upon  the  referee 
not  to  take  the  words  of  the  witness,  but  to  construe 
his  testimony  in  connection  with  the  other  facts,  and 
to  justify  the  result  that  although  in  general  the  plain- 
tiff was  a  credible  witness,  still  the  so-called  extra 
work  had  been  within  the  verbal  original  contract. 
Second.  The  learned  counsel  is  mistaken  in  thinking 
that  this  evidence  was  not  contradicted.  The  defend- 
ant gave  evidence  which,  if  believed,  called  upon  the 
referee  to  disregard  the  contents  of  the  list,  except  in 
certain  respects.  Moreover  it  is  quite  plain  from  the 
face  of  the  list,  that  it  contains  many  items  which  could 
not  have  been  extra  work. 

Judgment  should  be  affirmed,  with  costs. 

SpbiBi  J.  9  concurred. 
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CHARLES  OAKLEY,  Pladsttiff  and  Appellant, 
V.  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY  OF  NEW  YORK,  Defendant  ani> 
Respondent. 

L  DUTY,  when  not  IMPLIED. 

1.  Not  from  a  merb  power  to  do  a  thing. 
1.   Exercise  of  power.    That  it  has  been  exercised  can  not  be  ir^ 
ferred  or   implied  from  the  fact  that  a  power,  not  coupled 
with  a  duty,  has  been  conferred. 
n.  BOARD  OF  SUPERVISORS  OF  NEW  YORK. 
1.  ^*  Resolved  that  all  losses  which  may  be  sustained  by  the  default 
of  any  of  the  collectors  of  the  several  wards  of  the  city  be  charged 
to  the  said  wards,  respectively,  and  added  to  the  taxes  of  said 
ward  this  yrar." 
1.  Authokitt  for  the  reduction. 
Act  of  1837,  chap.  80,  pp.  39,  60. 
a.    Effect  of  the  act.     If  merely  conjen  a  power  to  retax  for 
loBRes  not  coupled  with  a  duty. 

1.  No  implicatton  can  there/ore  arise  from  the  passage 
of  the  resolution  that  any  particular  defalcation  ha» 
been  charged  against  or  included  in  the  tax  levy  of 
any  particular  ward. 
h,  Apflieation  of  the  act, 

1.  It  applies  only  to  cases  where  the  collector  and  Mb. 
Burettes  are  insolvent. 
9.  Lettiko  and  collecting  taxes  under  such  resolution — 
effect  of  on  sureties  of  a  collector. 
1.  It  does  not  release  or  discharge  them, 

SemMe,  if  the  tax  payers  are  made  the  ultimate  losers, 
they  might  insist  on,  being  reimbursed  by  any  seeurities 
held  by  the  corporation,  and  such  securities  might  be 
valid  in  their  hands,  and  would  be  valid  if  they  could 
become  the  transferrees  thereof. 

Before  Monell,  Ob.  J.,  Curtis  aud  Speir,  J  J. 

Heard  April,  1875;  Decided  May  3,  1875. 
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O.  p.  Buel,  attoraey  and  of  coan»el  for  appellant 

£!.  Delafield  Smithy  counsel  to  the  corporation,  and 
A.  J,  Vanderpoely  of  counsel  for  respondent. 

The  complaint,  among  other  things,  averred  that 
plaintiff  was  one  of  the  sureties  on  the  bond  of  one 
Montgomery,  a  collector  of  taxes  for  the  year  1836  in 
the  8th  ward ;  that  the  collector  defaulted  in  a  consid- 
erable amount ;  that  the  plaintiff's  liability  for  such 
defalcation  was  arranged  by  his  giving  his  promissory 
notes  for  one -half  the  defalcation  then  discovered,  and 
his  bond  and  mortgage  for  the  further  sura  of  five 
thousand  dollars,  as  collateral  to  any  further  defalca- 
tion that  might  be  discovered  ;  that  the  Board  of  Sup- 
ervisors on  October  3,  1837,  passed  the  resolution  set 
forth  in  the  head-notes,  and  that  he  was  ignorant  of 
such  resolution  at  the  time  he  entered  into  such  agree- 
ment as  aforesaid,  and  prayed  that  an  account  '*  may 
be  taken  of  the  amount  which  has  been  paid  to  said 
defendant  by  said  plaintiff  from  time  to  time  by  reason 
of  his  alleged  liability  on  said  bond,  as  well  as  of  the 
rents  received  by  or  chargeable  to  them  on  said  mort- 
gaged premises,  as  well  as  of  the  money  received  by 
them  from  the  sale  or  assignment  thereof,  and  that  he 
have  judgment  against  them  for  the  amount  thereof 
when  it  shall  be  ascertained,  and  for  interest  on  paid 
sums  of  money  from  the  times  when  they  shall  appear  to 
have  been  respectively  received  by  said  defendants,  or 
when  they  became  chargeable  therewith,  and  for  costs." 

The  plaintiff  relied  wholly  on  the  said  resolution 
and  the  eflfect  thereof;  introducing  no  evidence  as  to 
the  amount  of  Montgomery's  defalcation  having  been 
added  to  the  taxes  of  his  ward,  or  having  been  collected 
or  paid  over  to  the  defendant.  There  was  no  evidence 
that  the  plaintiff  and  his  co-surety,  or  either  of  them, 
were  insolvent  in  the  years  1837  and  1838. 
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The  cause  was  tried  at  special  term,  before  a  single 
judge,  when  judgment  was  rendered  for  the  defendant 
on  the  merits,  with  costs. 

MoNELL,  Ch.  J.,  wrote  for  affirmance  upon  the  pro- 
positions stated  in  the  head-note. 

CuBTis  and  Speib,  JJ.,  concurred. 


JOHN  HOQAN,  Plaintiff  and  Appellant,  v.  WIL- 
LIAM E.  LAIMBEEB,  Defendant  and  Respon- 
dent. 

Before  Monell,  Ch.  J.,  Cubtis  and  Speis,  J  J. 

The  only  point  involved  in  the  appeal  was  whether 
the  verdict  was  correct  on  the  evidence. 

The  court  held  it  was,  and  affirmed  the  judgment. 

Heard  AprU,  1875 ;  De<nded  May  8,  1876. 

Speib,  J.,  wrote  for  affirmance. 

Monell,  Ch.  J.,  and  Cubtis,  J.,  concurred. 
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GEORGE  W.    WESTON,    et   al.,    v.  FREDERICK 
O.  KETOHDM,  ei  aZ.  ♦ 

MOTION  FOR  RE-ARGUMENT  OF  APPEAL  ON  GROUND 
THAT  THE  COURT  OVERLOOKED  IMPORTANT  TESTI- 
MONY. 

1.    NbCEBBARY  to  6HOW  WHAT. 

1.  The  moving  party  must  show  that  the  conrt  had  not  U^faA 
eowtidered  all  the  eyidence. 
2.  What  does  not  show  this. 

1.  It  does  not  follow,  from  the  conrt^s  re/erring  in  the  opinion 
to  parts  of  the  testimony  orUy,  that  it  did  not  consider  the 
whole. 
a.  This  although  it  speaks  of  the  evidence  thus  referred  to 
as  being  undisputed,  and  disposes  of  the  case  upon  snch 
view  of  the  testimony. 
8.  In  the  case  at  bar,  however,  the  evidence  re/erred  to  as  having 
been  overlooked  does  not  disturb  the  harmony  of  the  evidence 
upon  which  the  former  general  term  proceeded  in  its  decis- 
ion. 

Before  Monell,  Ch.  J.,  Curtis  and  Speir,  J  J. 

Beard  AprU,  1876 ;  Decided  Map  8, 1876. 

A.  J.  Perry  J  for  the  plaintiflf. 

F.  W.  Angela  for  the  defendant. 

The  testimony  which  it  was  claimed  that  the  cotirt 
overlooked  was  that  of  Mrs.  Perry.  The  present  gen- 
eral term  were  of  opinion  that  her  agreement  with 
Weston  had  respect  to  the  secret  of  componnding  the  oil, 

*For  the  decision  on  the  appeal  from  the  judgment,  see  aniSf 
p.  64. 
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and  to  its  manufacture,  rather  than  to  the  use  merely  of 
the  trade-mark ;  and  that  the  fact  that  she  made  it  with 
Weston,  and  in  the  presence  of  Ketchum,  and  appar- 
ently with  his  assent,  did  not  *  destroy,  but  rather 
strengthened  the  equity  upon  which  the  previous 
general  term  placed  its  opinion. 

MoNELL,  Ch.  J.,  wrote  for  denying  the  motion,  with 
costs,  for  the  reasons  above  stated. 

CuBTis  and  Speib,  JJ.,  concurred. 


WILLIAM  H.  KNOEPFEL,  Plaintiff  and  Kb- 
spondent,  v.  the  kings  COUNTY  FIRE  IN- 
SURANCE  COMPANY,  impleaded  with  ALAN- 
SON  TRASK,  Defendant  and  Appellant. 

LANDLORD  AND  TENANT. 

1.    8lOI78,  AGREEMENT  A8  TO — CONBTBUCTIOK  OF. 

M.,  by  his  agent  J.,  leased  certain  premises  to  an  Insurance  Oom- 
pany.     Tlie  lease  contained  the  following  clause  : 

''The  one-third,  at  least, -of  the  front  water-table  ...  is 
reserved  for  signs  for  the  tenants  of  the  real*  offices,  and 
such  amicable  arrangement  for  signs  on  the  side  entrance 
as  may  be  agreed  for.'' 

M.,  by  the  same  agent,  afterwards  leased  the  offices  in  the 
rear  to  E.,  and  at  the  time  of  delivery  to  E.  of  bis  lease, 
also  handed  him  a  slip  of  paper  on  which  was  printed  the 
above  clause  in  the  lease  to  the  Insurance  Company,  so  that 
E.  might  understand  what  rights  he  had,  and  what  the 
conditions  of  the  lease  to  the  Insurance  Company  were. 

On  both  leases  was  endorsed  the  following  rule  :  ''  No  sign,  ad- 
vertisement, or  notice  shall  be  inscribed,  painted,  or  affixed 
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on  any  part  of  said  oatside  or  inside  of  said  building,  ex- 
cept of  such  color  and  size  in  such  places  upon  or  in  said 
building  as  shall  be  first  designated  by  said  lessor  and  en- 
dorsed hereon." 

That  E.  took  subject  to  the  above  clause  in  the  lease  to  the 
Insurance  Company ;  and  as  to  siffns  an  the  $ide  entmnee 
was  bound  to  endeavor  to  effect  an  amicdbU  arrangement  teitk 
the  Insurance  Company, 
«.  ACnON  IN  EQUITY  BY  K  RESPECTING  SIGNS. 

1,  Aeto  eigne  on  eide  entrance, 

1.  Not  maintainable,  unleee  K.  has  used  all  reasonable  endeaT- 
ors    and  exhausted  all  the  means  in  his  power  to  bring- 
about  an  amicable  arrangement  with  the  Insurance  Com- 
pany. 
a.   What  reliecee  him  not  from  thie  duty. 
He  having  been  insulted  by  one  of  the  oflScers  of  t^e 
company  about  a  month  before  he  attempted  to  pat  up 
his  signs  (even  if  such  were  the  fact),  will  not. 

2.  A»  to  eigne  on  water-table. 

1.  Not  maintainable  when  the  Insurance  Company  at  all  tam^ 
conceded  to  the  plainti£f  in  respect  thereof  all  that  the  oonit 
finds  him  entitled  to. 

Before  Monell,  Oh.  J.,  Freedhan  and  Sedgwick,  JJ» 

Heard  May^  1875;  Decided  June  7,  1875. 

J.,  the  agent  of  M.,  who  was  the  owner  of  certain 
premises  consisting  amodg  other  apartments  of  a  base- 
ment, leased  to  the  defendant,  The  Kings  County  Fire 
Insurance  Company,  the  front  part  of  the  basement  to 
be  separated  from  the  rear  part  by  a  partition  running 
across  the  basement,  mid-way  between  the  third  and 
fourth  windows  in  Liberty  place,  with  a  door  about 
mid- way  of  said  partition,  to  be  used  by  the  tenants 
who  might  occupy  the  rear  part  of  the  basement,  and 
who  were  to  have  the  free  use  of  the  passage  to  and 
from  their  oiBces  to  Liberty  street  in  the  front. 

The  lease  contained  this  clause:  ''The  one- third  at 
least  of  the  front  water-table  on  Liberty  street  is  re- 
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served  for  signs  for  the  tenants  of  the  rear  offices,  and 
SQch  amicable  arrangement  for  signs  on  the  side  en- 
trance as  may  be  agreed  on." 

This  lease  was  dated  February  10,  1874,  and  the 
demised  term  commenced  April  1,  1874. 

On  February  12,  1874,  the  owner,  through  J.,  his 
agent,  executed  a  lease  to  plaintiff  for  a  term  to  com- 
mence May  1,  1874,  of  the  rear  half  of  said  base- 
ment. 

There  was  printed  on  the  back  of  each  lease  the  rule 
which  is  set  forth  in  the  head-notes. 

Plaintiff  claiming  to  be  entitled  to  take  the  third  of 
the  water-table  reserved  for  the  tenants  in  the  rear  out 
of  the  middle  thereof,  and  also  to  have  an  absolute  right 
to  place  a  sign  on  the  east  side  of  the  entrance-door  on 
Liberty  street ;  and  claiming  that  the  defendants  had  in- 
terfered, and  threatened  further  to  interfere  with  him  in 
the  exercise  of  his  rights,  commenced  an  action  against 
them  to  obtain  a  perpetual  injunction  against  them, 
restraining  them  from  such  interference.  In  his  com- 
plaint he  alleged  that  the  sign  which  he  intended  to 
place  on  the  door-frame  and  water-table  had  been  ap- 
proved of  by  J.,  who  designated  a  place  on  the  eastern 
side  of  the  front  door  where  he  shoald  affix  the  sign,  in 
which  place  he  was  about  to  affix  said  sign,  when  inter- 
fered with  as  above  stated. 

The  court  below  found  that  the  plaintiff  was  en- 
titled, as  a  matter  of  right,  to  the  one-third  of  the- 
water-table,  opposite  the  interior  entrance-door,  and  to- 
a  sign  on  the  eastern  side  of  the  said  door-way,  of  the 
superficial  dimensions  of  the  sign  exhibited  by  plaintiff 
at  the  trial,  but  so  affixed  and  attached  as  not  to  inter- 
fere with,  or  to  obstruct  the  use  and  occupany  of  such 
entrance,  for  purposes  of  ingress  or  egress ;  and  was  en- 
titled to  a  perpetual  injunction,  restraining  the  defend- 
ants from  interfering  with,  or  molesting,  or  hindering 
plaintiff's  signs,  or  his  rights  in  such  signs,  as  he  afore- 
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said  is  entitled  to,  besides  his  costs,  disborsements,  and 
allowances. 

From  the  judgment  entered  in  conformity  with  this 
decision,  the  Insurance  Company  appealed. 

SrMitan^  Kohbie  <6  FowUr^  for  the  appellant. 
Davis  &  Lyon^  for  the  respondent. 

Freedman,  J.,  wrote  for  affirmance,  holding  that 
the  clear  weight  of  the  whole  evidence  at  the  trial  was, 
that  whatever  rights  plaintiff  acquired  with  respect 
to  signs,  he  derived  from  a  memoi*andum  contained  on 
a  slip  of  paper  banded  to  him  by  J.,  at  the  time  of 
the  delivery  of  the  lease  to  the  plaintiff,  which  mem- 
orandum consisted  of  that  clause  in  the  lease  to  the  In- 
surance Company  which  is  set  forth  in  the  head-note  ; 
and  in  reference  to  which  J.,  in  a  deposition  taken  be- 
fore trial,  which  was  read  by  the  consent  of  both  par- 
ties, testified  that  he  handed  it  to  the  plaintiff  so  that  he 
might  understand  what  rights  he  had,  and  what  the 
conditions  of  the  lease  to  the  Insurance  Company  ; 
that  as  to  the  signs  on  the  water-table,  it  appeared  that 
the  Insurance  Company  had  at  all  times  conceded  to 
the  plaintiff  all  that  the  court  below  had  found  him 
entitled  to  ;  that  as  to  the  signs  on  the  side  entrance,  it 
also  appeared  that  plaintiff  would  not  make,  and  never 
made,  the  slightest  attempt  at  a  negotiation  with  the 
Insurance  Company  in  respect  thereto,  because,  as  he 
said,  he  had  been  insulted  by  one  of  the  officers  of  the 
company  as  far  back  as  March,  1876  ;  that,*  therefore, 
under  the  propositions  stated  in  the  head  notes,  the 
compliant  should  have  been  dismissed  by  the  court 
below  ;  and  that  consequently  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

MoNELL,  Ch.  J.,  and  Sedgwiok,  J.,  concurred. 
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ACCEPTANCE, 

See  Bills  op  Exchange,  1 ;  Con- 
TBACTB  13,  14 ;  Sales. 

ACKNOWLEDGMENT. 

See  AssiGiirMENT,  7, 

ACTION. 

There  are  intrinsic  differences  be- 
tween special  actions  on  the  case, 
and  trespass  or  trover,  which  are 
not  abolished  by  the  code.  HaU 
V.  Omaha  Motional  Baiiky  207. 

See  Assessments,  7,  8,  10 ;   Cok- 
TRAOTS,  22,  28;  Corpob ations  ; 
Equity  ;  Execution  ;  Fraud, 
2,  8 ;  Limitations  ;  Sher- 
iffs; Trademarks. 

ADULTERY. 
See  Dower. 

AGENCY. 
See  Principal  and  Agent. 

AGREEMENTS. 
See  Contracts. 

AMENDMENT. 

1.  The  code,  by  its  provisions  in 
regard  to  amend ment«j,  protects 
parties  when  errors  occur  and 
mistakes  are  made  and  when  a 
case  comes  within  the  scope  of 
its  provisions,  and  there  is  no 
bad  faith  nor  wanton  delay  im- 
puted to  the  party  applicant, 
and  the  defense  proposed  is  not 
an  unconscionable  one,  the  court 
should  always  permit  the  amend- 
ment, tkhreyer  v.  Mayor,  doc,  of 
JTew  York,  277. 


2.  The  court  has  the  power  to  al- 
low any  allegation  material  to 
the  case  to  be  inserted  in  the 
answer,  although  the  effect  may 
be  to  change  the  defense ;  and 
when  a  new  trial  has  been  or- 
dered the  court  has  the  same 
power  to  allow  the  parties  to 
amend  their  pleadings  as  before 
the  trial.     1  h. 

See  Trial,  8. 

ANCIENT  LIGHTS. 

The  English  doctrine  of  ancient 
lights  does  not  obtain  in  the 
state  of  New  York.  Doyle  v. 
Lord,  421. 

ANSWER. 

See  Amendment;  Appeal,  7,  10; 

Carriers,    8;   Execution,    2; 

Judgment,  6,  7;  Pleading; 

Pledge,  2,  3;  Promissory 

Notes,  6;  Reference. 

8-6. 

APPEAL. 

1.  An  objection  that  plain tiiTs 
remedy  was  at  law  and  not  in 
equity,  if  not  taken  below,  can 
not  be  raised  on  appeal.  Bruce 
V.  KeUy,  27. 

2.  A  decision  upon  trial  by  the 
court  can  be  reviewed  only  by 
appeal  from  the  judgment  en- 
tered on  such  decision,  or  under 
§  268  by  motion  at  general 
term  for  a  new  trial.  Therefore 
a  motion  on  a  case  or  exceptions, 
for  a  new  trial,  will  not  be  en- 
tertained at  special  term.  We^ 
ton  V.  Ketcham,  64. 

8.  When  the  judge  at  the  trial 
lays  down  a  proposition  of  law, 
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the  converse  of  which,  if 
charged,  would  not  have  called 
for  or  justified  any  different 
determination  of  the  case  than 
that  arrived  at,  and  ought  not 
in  law  to  any  way  affect  the 
determination,  it  is  unnecessary, 
on  uppeal,  to  consider  whether 
the  proposition  is  correct  or 
not.  The  proposition  being 
immaterial,  its  error  (if  it  be 
erroneous)  presents  no  cause  for 
reversal.  Whitney  v.  Mayor,  cfec. 
of  New  Tt/rk,  106. 

4.  In  the  construction  of  instruc- 
tions to  the  jury,  the  whole 
charge  must  l)e  considered  and 
applied  to  the  facts  of  the  case. 
Maker  v.  Central  Park,  North 
<Sk  East  River  R,  R.    Co,,  155. 

5.  The  findings  of  a  referee  upon 
conflicting  evidence  should  not 
be  distarbed,  and  especially 
so,  when  the  contradictions  are 
irreconcilable,  and  one  side  or  the 
other  must  be  disregarded. 
American  Corrugated  Iron  Co. 
V.  Eisner,  200. 

0.  His  findings  of  fact,  like  the 
verdict  of  a  jury,  will  not  be 
disturbed  by  an  appellate  court, 
unless  unsupported  by,  or  very 
clearly  against,  the  weight  of 
evidence.    lb, 

7.  An  order  allowing  a  material 
allegation  to  be  inserted  in  the 
answer  is  not  api)ea1able.  [Per 
MoNELL,  Ch.  J.]  Schreyer  v. 
MayoTy  dec,  qf  New  Tork^  277. 

8.  The  general  term  on  appeal 
should  have  all  the  papers  upon 
which  the  order  appealed  from 
was  based,  placed  before  it. 
Eldridge  v.  Strem,  295. 

9.  In  this  case  the  remittitur  from 
the  Court  of  Appeals  to  this 
court,  which  was  before  the 
special  term,  does  not  appear 
among  the  papers.     Ih. 

10.  The  plftinttff's  right  to  an 
order  that  the  defendant  pay  to 
him  an  amount  admitted  to  be 
due  by  the  answer  is  a  substan- 
tial right  when  the  answer 
'^admits  part  of  the  plaintiff's 
claim  to  be  just,"  being  in  the 


nature  of  a  right  to  a  judg- 
ment; and,  therefore,  no  ques- 
tion arises  as  to  whether  a 
party  can  appeal  from  an  order 
affecting  it.  Wireman  v.  Rem- 
ington Sewing  Machine  Co, 
814. 

11.  Where  the  rules  and  principles 
of  law  involved  are  important, 
and  affect  large  and  varied  pub- 
lic interests ;  and  where,  in  the 
opinion  of  the  conrt,  the  rules 
and  principles  of  law  that  should 
control,  have  not  been  fully 
settled  by  the  court  of  last  re- 
sort in  this  state,  leave  to  ap- 
peal to  the  court  of  appeals 
should  be  granted,  on  proper 
conditions.  Atlantic  S  Paeifie 
Telegraph  Co,  v.  BarneSy   357. 

12.  For  the  purposes  of  an  appeal,, 
in  a  case  tried  before  a  referee* 
a  party  who  deems  certain  facts 
as  mentioned  in  his  case,  must 
procure  the  referee  to  either  find 
or  refuse  to  find  them.  Memple 
V.  Darrow,  447. 

18.  If  the  facts  as  claimed  to  ex- 
ist are  not  found,  the  general 
term  can  not  assume  them  to 
exist;  and  if  there  is  no  refusal 
to  find  them,  the  couit  can  not 
look  into  the  testimonv  to  see 
whether  there  is  any  evidence  to 
support  them,  or  whether  the 
reieree  ought  to  have  found 
them.     /  b, 

14.  A  general  finding  can  not  be 
affected  by  any  evidence  of  a 
particular  fact,  which  the  referee 
nas  neither  found  nor  refused  to 
find.     lb, 

15.  A  defendant  agreed  to  furnish 
a  plaintiff  with  certain  materials,  ' 
in  such  numbers  and  amounts  as 
might  be  required.  The  referee 
found  generally  that  defendant 
had  failed  to  perform.  Ileld, 
that  whatever  evidence  there  was 
which  it  was  claimed  established 
that,  by  the  agreement  between 
the  parties,  the  material  was  all 
to  be  delivered  witliin  a  certain 
time^  and  that  plaintiff  would 
not  permit  a  delivery  wituin  that 
t'me,  but  had  improperly  delayed 
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and  obstructed  defendant,  so 
that  be  could  not  make  delivery 
within  the  time,  and  had  re- 
fused to  allow  deHvery  to  be 
made  when  he  was  ready  to  do 
so,  neither  the  claimed  fact  that 
the  time  of  performance  was  lim- 
ited bv  the  contract,  nor  the 
evidence  which  it  was  claimed 
supported  it,  could  be  consid- 
ered, the  referee  having  neither 
found  nor  refused  to  find  speci- 
fically on  such  claimed  particu- 
lar fact.     lb. 

16.  Costs  of  appeal  will  not  be 
allowed  to  either  party,  when 
the  judgment  below  was  for  too 
much,  and  plaintiff  on  discov- 
ering the  error  offered  soon  after 
the  appeal  to  make  the  proper 
reduction.     lb. 

17.  The  grounds  upon  which  a 
motion  for  a  new  trial,  made  on 
the  judge's  minutes,  is  based, 
must  appear  in  the  record  on 
appeal  from  an  order  denying 
the  motion.  Alfaro  v.  Davidson^ 
46S. 

18.  When  there  is  an  appeal  from 
the  judgment  as  well  as  from 
the  order  denying  a  motion  for 
a  new  trial,  and  both  appeals 
are  brought  on  for  argument  at 
the  same  time,  this  rule  is  re- 
laxed ;  because  the  court  is  in  a 
position  to  do  full  and  complete 
justice  between  the  parties,  ac- 
cording to  the  exigencies  of  the 
case,  and  without  regard  to  mere 
matters  of  form.     lb. 

19.  When,  however,  the  appeal 
from  the  order  denying  the  mo- 
tion for  a  new  trial  is  brought 
on  for  argument  while  the  ap- 
pellant is  keeping  himself  in 
such  position,  so  that  in  case  of 
non-success  he  may  prosecute  a 
further  appeal  from  a  judgment 
already  entered,  or  to  be  entered, 
the  rule  will  be  strictly  enforced, 
and  the  order  below  affirmed 
for  the  reason  that  the  grounds 
on  which  the  motion  was  based 
do  not  appear  on  the  record. 
lb. 

20.  Where  a  witness  gives  to  a 


question,  the  allowance  of  which 
is  not  error,  an  answer  which  is 
responsive,  but  merely  states  his 
opinion  on  the  subject-matter 
inquired  of,  and  no  objection  is 
taken  to  his  answer,  there  is  no 
error  calling  for  a  reversal.  Pol- 
lock v.  Brennan,  477. 

21.  Sustaining  an  objection  urged 
in  the  middle  of  a  question,  is 
not  error  where  the  reason  for 
the  exclusion  does  not  appear, 
and  the  counsel  does  not  claim 
the  right  to  complete.  A  sub- 
stantial reason,  growing  out  of 
the  usual  incidents  of  a  trial, 
must  be  presumed  to  exist.     lb. 

22.  Error  can  not  be  assigned  un- 
der a  general  objection  to  the  re- 
ception of  evidence  as  too  remote, 
the  subject-matter  of  which  is 
pertinent  to  the  inquiry.  A 
special  objection  must  be  made, 
based  on  the  ground  of  remote- 
ness,    lb. 

23.  Exclusion  of  unimportant  tes- 
timony is  not  cause  for  reversal, 
although  the  inquiry  is  pertin- 
ent.   1  b. 

24.  An  exception  to  the  denial  of 
a  motion  for  a  new  trial  on  the 
minutes  is  unavailing  upon  an 
appeal  from  the  judgment.  Mc- 
Micken  v.  Lawrence^  640. 

25.  Where  no  motion  is  made 
either  for  a  dismissal  of  the 
complaint,  or  the  direction  of  a 
verdict,  and  the  case  is  submit- 
ted to  the  jury  under  a  charge 
to  which  no  exception  is  taken, 
the  review  nn  appeal  must  be 
confined  to  a  consideration  of 
the  questions  arising  on  the 
appellant's  exceptions  to  the 
admission  or  the  exclusion  of  the 
evidence.     lb. 

26.  The  rejection  of  evidence 
offered  to  disprove  a  fact  sought 
to  be  proved  by  plaintiff  to 
maintain  his  case,  is  not  cause 
for  reversal,  when  the  fact 
itself  is  unimportant  by  reason 
of  the  plain tiff^s  case  being 
otherwise  sufficiently  maintained 
upon  the  undisputed  evidence. 
Parsons  v.  Sutton,  544. 
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27.  The  rejection  of  evidence 
offered  to  prove  damages  is  not 
cause  for  reversal,  when  it  ap- 
pears that  no  right  to  damages 
exists.     lb. 

28.  Upon  a  motion  for  re-argument 
of  an  appeal  on  the  ground  that 
the  court  overlooked  important 
testimony,  the  moving  party 
must  show  that  the  court  had 
not  in  fact  considered  all  the 
evidence.  Weston  v.  Ketchum^ 
552. 

20.  It  does  not  follow,  from  the 
court's  referring  in  the  opinion 
to  parts  of  the  testimony  only, 
that  it  did  not  consider  the 
whole.  This  although  it  speaks 
of  the  evidence  thus  referred  to 
as  being  undisputed,  and  dis- 
poses of  the  case  upon  such  view 
of  the  testimony.     Ih, 

30.  In  the  case  at  bar,  however, 
the  evidence  referred  to  as  hav- 
ing been  overlooked  does  not 
disturb  the  harmony  of  the  evi- 
dence up(jn  which  the  former 
general  term  proceeded  in  its 
decision.     Ih. 

See  Contracts,  13;  Costs,  3. 

ARREST. 

1.  An  application  for  exoneration 
of  bail  is  too  late  when  made 
after  the  bail  have  become 
charged.     Hi^song  v.  Ilnrt^  411. 

2.  The  return  of  the  sheriff  can 
not  be  questioned  in  an  action 
against  bail,  and  therefore  can 
not  be  questioned  on  a  motion 
to  discharge  the  bail,     lb. 

See  Malicious  Prosecution. 

ASSESSMENTS. 

1.  Even  though  an  assessment  for 
local  improvements  in  the  city 
of  New  York  was  originally  in 
valid  and  void,  and  the  act  of 
1872  {Laws  of  1872,  ch.  580,  p. 
1412),  does  not  operate  to  val- 
idate it,  yet  by  force  of  that  act 
as  expounded  by  Lennon  v. 
Mayin-  of  N.  T.  (55  N.  T.  361), 
coorts  of  equity  are  deprived  of 


the  power,  in  suits  commenced 
after  the  passage  of  the  act  to 
declare  such  assessments  void, 
and  cancel  them  of  record,  and 
enjoin  their  collection  until  the 
assessment  is  sought  to  be  en- 
forced by  the  taking  of  the 
assessed  property.  Asiot  v. 
Mayor ^  dke.,  of  Sew  Jori, 
120. 

2.  The  entry  of  the  assessment  in 
the  office  of  the  comptroller  of 
the  city,  among  the  entries  of 
assessments  confirmed,  is  not  a 
seeking  so  to  enforce  the  assess- 
ment. This  is  not  a  proceeding 
for  its  collection.     Ih. 

3.  Neither  is  an  admission  that 
'^proceedings  have  been  taken 
towards  irs collection"  sufficient 
evidence  that  proceedings  have 
been  taken  for  collection.  There 
can  be  no  inference  from  this, 
either  that  the  land  has  been 
advertised  for  sale,  or  that  it  has 
been  sold,  or  that  a  lease  is 
al'out  to  issue  under  Laips  of 
1871,  ch.  381,  especially  where 
the  three  years  which  must 
elapse  befere  advertising  for 
sale  have  not  expired.     lb. 

4.  The  act  of  1872,  above  referred 
to  has  not  been  repeale<l ;  its 
provisions  have  been  extended 
by  act  of  May  2,  1874,  ch.  313, 
p.  366.     lb. 

5.  SemhUy  the  liability  of  parties 
assessed  can  not  be  affected  by 
nice  jurisdictional  questions  aris- 
ing out  of  proceedings  to  im- 
pose the  assessment.     I  h. 

6.  The  act  of  1858  {Session  Laws, 
1858,  ch.  338)  authorized  a 
judge  of  the  supreme  court,  at 
special  term,  to  vacate  assess- 
ments upon  the  allegation  and 
proof  of  **any  fraud  or  legal 
irregularity"  therein.  An  amend- 
ment to  this  act,  by  the  act  of 
1874,  struck  out  the  words,  **or 
legal  irregularity,'*  and  substitu- 
ted the  words,  ^'or  substantial 
error,"  and  a  further  amend- 
ment provided  that  **  hereafter 
no  suit  or  action  in  the  na- 
ture   of    a   bill    in    equity,    or 
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otherwise,  shall  be  commenced 
for  the  vacation  of  any  assess- 
ment in  said  city,  or  to  remove 
a  cloud  upon  title;  but  the 
owners  of  property  shall  here- 
after be  confined  to  their  reme- 
dies in  such  cases  to  the  pro- 
ceedings under  the  act  hereby 
amended."  In  the  case  at  bar 
the  plaintiff  seeks  to  restrain, 
by  injunction,  the  sale  of  his' 
property  l»y  the  corporation,  and 
the  rol lection  of  the  assessment 
by  any  other  mode  or  process, 
thus  invoking  the  equity  juris- 
diction of  the  court,  for  relief, 
instead  of  the  remedies  provided 
in  the  act.  Held^  that  such  an 
action  can  not  be  maintained. 
The  remedies  under  the  act  are 
adequate  to  the  relief  of  the 
plaintiff,  and  should  be  pursued 
by  him.  liae  v.  May  or  ^  ttc.  of 
New  Torh,  192. 

7.  The  act  of  1874,  is  not  in  con- 
,    »  flict  with  the  provision  of   the 

constitution  (art.  6,  §  12)  which 
continued  the  Superior  Court 
with  the  powers  and  jurisdiction 
that  it  held  and  possessed  at  the 
time  of  the  adoption  of  the  con- 
stitution. That  act  merely  af- 
fects the  remedy  to  be  pursued 
by  the  person  injured.     Ih, 

8.  The  legislature  has  always, 
and  rightfully,  assumed  the 
power  to  clmnge  the  forms  of 
proceedings  and  remedies,  and 
to  limit  them  to  certain  tri- 
bunals, and  any  general  law  af- 
fecting the  mode  of  obtaining  a 
remedy,  can  not  be  construed 
into  an  infringement  of  consti- 
tutional jurisdiction  or  power. 
lb. 

9.  The  amendment  of  1874,  is  a 
valid  and  constitutional  law. 
lb. 

10.  A  city  assessment  for  street 
improvements  is  not  deemed  to 
be  fully  continued,  so  as  to  be 
due,  and  be  a  lien  upon  the 
property  included  in  it,  until  the 
title  thereof,  with  the  date  of 
confirmation,  shall  have  beeu 
entered,  with  the  date  of  such 
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entry,  in  a  record  of  the  titles 
of  assessments,  kept  in  the  office 
of  the  street  commissioner,  and 
also  until  the  title  of  said  assess- 
ment shall  have  been  entered 
with  the  date  of  confirmation, 
and  of  said  entry,  in  a  record  of 
the  titles  of  assessments  con- 
firmed, kept  in  the  office  of  the 
clerk  of  arrears  {Laws  of  1853, 
1065,  §  6;  Laics  of  1871,  741,  § 
1).     De  Peyster  v.  Murphy^  255. 

11.  Assessments  for  street  im- 
provements in  the  city  of  New 
York,  are  not  only  a  personal 
liability  against  the  owner  of 
the  lands  included  therein,  but 
are  also  a  lien,  or  charge  upon 
such  lands  (2  Mev,  Laws  of  1813, 
407,  §  175).    lb. 

12.  By  subsequent  statutes  this 
lien  becomes  fixed  as  an  incum- 
brauce,  in  the  nature  of  a  mort- 
gage upon  said  lands  from  the 
time  of  its  entry  or  record  in 
certain  designated  offices.     lb. 

13.  The  officers  clothed  with 
authority  to  collect  these  assess- 
ments in  New  York  city,  are 
not  required  to  demand  and 
seek  to  collect  the  assessment  of 
the  owner  of  such  lands,  al- 
though such  owner  is  primarily 
bound  and  legally  liable  to  pay 
the  same.     lb. 

14.  Resort  may  be  had  primarily 
to  either  the  land  or  to  the 
owner  thereof;  but  when  the 
land  is  resorted  to,  and  the  lien 
or  incumbrance  created,  in  the 
first  instance,  such  action  neces- 
sarily extinguishes  the  personal 
liability  of  the  owner  of  said 
land.     Ih. 

15.  In  the  case  at  bar,  the  prem- 
ises were  sold  and  conveyed  on 
December  5,  1870.  by  plaintiff 
to  defendant,  the  plaintiff  cove- 
nanting that  the  premises  were 
at  the  time  of  the  conveyance 
free,  clear,  and  discharged  and 
unincumbered  of  all  taxes,  as 
pessnients,  and  incumbrances. 
The  assessment  in  question  was 
duly  entered,  and  became  a  lien 
upon    the    premises,    December 
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24,  1870.  After  the  assessment 
was  so  entered,  the  plaintiff 
paid  the  same,  subject  to  the 
agreement  of  the  defendant  that 
he  wonld  return  the  money  if 
the  plaintiff  was  not  legally 
liable  to  pay  the  same,  and  this; 
suit  was  brou<jht  to  recover  the 
money  so  paid.  Ueld^  by  the! 6. 
court,  that  plaintiff  was  not 
liable  to  pay  this  assessment. 
Ik 

ASSIGNMENT. 

1.  An  order  to  pay  a  part  of  a 
fund  not  in  existence,  will, 
upon  the  fund  coming  into  ex- 
istence, operate  as  an  equitable 
as*signment;  but  if  the  fund 
never  comes  into  existence,  the 
order  can  only  operate  as  an 
executory  contract  to  assign,  a 
breach  of  which  may  give  a 
ripht  to  damages.  But  to  give 
validity  to  the  order  either  as 
an  equitable  assignment  or  an 
executory  contract,  a  considera- 
tion is  necessary.  Risley  v. 
Smith,  137. 

9.  An  antecedent  indebtedness 
due  by  the  husband  of  the 
drawer  of  an  order  payable  out 
of  a  specified  fund  to  grow  due, 
is  not  a  sufficient  consideration. 
This  though  the  order  is  ac- 
cepted by  the  drawee.     /&. 

8.  A  promise  by  the  drawee  to 
pay  to  the  drawer,  if  the 
promise  is  such  that  the  prom- 
isee will  never  have  the  use, 
benefit,  or  enjoyment  of  any- 
thing, is  not  a  sufficient  consid- 
eration. It  is  a  mere  illusion. 
lb. 

4.  Forbearance  does  not  form  a 
consideration,  where,  although 
a  security  is  taken  which  does 
not  become  payable  until  the 
expiration  of  some  term  yet  to 
elapse,  the  actual  intention  of 
the  parties  had  no  reference 
to  relieving  the  principal  debtor 
from  an  action  by  his  creditor. 
Ih. 

6.  Where  the  forbearance  is  not 


promised  or  given  at  the  request 
of  the  promisor,  but  the  prom- 
isee, gratuitously  or  voluntiu-ily, 
or  at  the  request  of  a  third 
person,  promises  or  gives  for- 
oearance,  that  can  not  sustain  a 
contract  which  had  no  refere^oe 
to  forbearance.  lb. 
A.,  as  agent  for  a  railroad 
company,  procured  B.  to  pro- 
pose to  enter  into  a  contract  for 
the  building  of  the  company's 
road  for  a  certain  sum,  to  wit, 
two  hundred  and  fifty  thousand 
dollars.  At  a  conversation  be- 
tween A.,  B.,  and  the  preside ot 
of  the  company,  the  subject  of 
A.'s  compensation  came  up,  and 
it  was  agreed  between  them 
that  he  ought  to  have  five  tiious- 
and  dollars.  As  the  sum  to  be 
paid  for  building  the  road 
would  exhaust  all  the  available 
assets  of  the  company,  the 
president  asked  B.  to  pay  the 
five  thousand  dollars.  To  thi«» 
B.  objected,  but  the  final  result 
was  that  it  was  arranged  that  the 
five  thousand  dollars  should  be 
added  to  the  contract  price  for 
building  the  road,  and  that  B. 
should  give  A.  a  draft  on  the 
railroad  company  for  five  thous- 
and dollars  payable  pro  rata  as 
themonev  should  become  due  to 
B.  under  his  contract  with  the 
company.  Thereupon  tlie  com- 
pany and  B.  entered  into  a 
contract  whereby  B.  agreed  to 
construct  the  road  acd  to  run 
or  procure  cars  to  run  thereon, 
and  the  company  covenanted 
that  when  B.  should  complete 
the  road,  all  the  franchises, 
rights,  and  property  of  and  be- 
longing to  the  company  should 
become  the  proi)erty  of  B.  and 
his  associates,  and  further  cov- 
enanted to  pay  B.,  on  such 
completion,  two  hundred  and 
fifty-five  thousand  dollars  in 
certain  specified  instalments. 
At  the  time  of  the  execution  of 
this  contract  B.  gave  to  A.  the 
order  before  mentioned,  which 
was  then  and  there  accepted  by 
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the  president  on  behtflf  of  the 
company.  There  was  some 
evidence  that  before  the  ar- 
rangement for  the  order  was 
coasummated,  the  president  said 
that  he  could  possibly  get 
additional  subscriptions  to  the 
extent  of  five  thousand  dollars, 
if  B.  would  consent  to  take 
that  amount  for  the  benefit  of 
him  (the  president)  and  A. 
Afterwards  the  agreement  to 
construct  the  road  was,  by  the 
mutual  consent  of  the  parties 
thereto,  canceled  and  annulled 
before  the  sum  became  due  B. 
thereunder.  A.  demanded  pay- 
ment from  B.  and  the  company, 
which,  being  refused,  he  brought 
an  action  against  B.  for  the 
order.  Eeld^  upon  these  facts, 
that  there  was  no  sufiicient  con- 
sideration to  hold  B.  liable.  Ih, 
7.  The  validity  of  as  assignment 
under  the  act  of  1860,  §  348, 
can  not  be  attacked  collaterally 
on  the  ground  that  it  was  not 
acknowledged  before  delivery. 
BandaU  v.  Dusenbury,  174. 

See  Pbqmissory  Notes,  1,  2. 

ATTORNEY  AND    CLIENT. 

1.  An  agreement  by  a  client  to  pay 
to  his  attorney  a  certain  fixed 
sum  is  valid ;  and  so  is  an  agree- 
ment making  either  any  compen- 
sation, or  the  amount  of  it«  con- 
tingent on  success  in  the  action. 
Porter  v.  Parmley^  219. 

2.  It  is  the  duty  of  the  court 
to  recognize  and  enforce  such 
agreements  when  there  is  no 
charge  of  great  hardship,  ex- 
tortion, or  fraud.     Ih, 

3.  The  facts  that  the  taxable 
costs  now  belong  to  the  party, 
and  that  the  attorney  and  client 
may  now  enter  into  agreements 
as  to  compensation,  such  as 
above  stated,  does  not  abridge 
or  affect  the  power  formerly  ex- 
ercised by  the  court,  on  sum- 
mary proceedings  to  compel  pay- 
ments by  an  attorney  to  his 
client.     Ih, 


4.  If  the  attorney  claims  under  a 
specific  agreement,  and  the 
client  disputes  the  existence  c* 
the  agreement,  the  court  has 
power  to  try  that  question  of 
fact,  either  on  affidavits  or  tho 
oral  examination  of  witnesses 
before  it,  or  through  the  medium 
of  a  reference.     lo, 

5.  Such  a  disposition  of  the  dis- 
puted question  of  fact  does  not 
conflict  with  the  constitutional 
provision  as  to  trials  by  jury.  Ih. 

6.  The  exercise  of  the  power  does 
not  depend  on  the  insolvency  of 
the  attorney,  nor  on  the  ques- 
tion as  to  whether  his  retention 
of  the  money,  or  his  claim 
thereto,  is  fraudulent  or  in  bad 
faith.     lb. 

See  Execution,  18,  19. 

BAIL. 
See  Abrbst. 

BILLS  OF    EXCHANGE. 

1.  The  acceptor  of  a  bill  of  fex- 
change  is  liable  to  the  party  who, 
in  good  faith  and  for  value,  dis- 
counted the  bill  before  its  ac- 
ceptance. This,  although  such 
party  knew  it  was  to  be  accepted 
for  the  accommodation  of  the 
drawer.  First  National  Bank 
of  Portland  v.  Schuyler^  440. 

2.  In  an  action  on  such  acceptance, 
evidence  of  previous  similar 
transactions  between  the  parties, 
that  plaintiff  in  discounting  the 
bill  relied  chiefly  on  its  being 
accepted  by  the  drawee,  and  that 
the  plaintiff  at  the  time  of  dis- 
count had  no  knowledge  that  it 
was  not  drawn  in  the  usual 
cour&e  of  business,  is  proper  if 
not  necessary,  as  tending  to  show 
plaintiff  to  be  a  bona  fide  holder 
for  value.     lb. 

See     Pledge,      2;     Pbomissort 
Notes. 

BILL  OP  PARTICULARS. 

1.  In  an  action  where  the  order- 
ing of  a  bill  of  particulars  is  a 
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matter  of  discretion,  one  will 
not  be  ordered  where,  for  any- 
thing that  appears,  the  defen- 
dant is  as  well  acquainted  as  the 
plaintiff  with  the  nature  and 
particulars  of  the  claim,  and  lias 
all  the  knowledge  necessary  for 
him  to  prepare  an  answer  to  the 
complaint  in  the  form  as 
pleaded.  Paicers  v.  Hughes^  483. 
2.  Thus,  in  an  action  brought  by 
an  administrator  de  bonis  non 
of  P.  against  the  executors  of 
the  agent  of  the  administratrix 
of  P.  (which  administratrix  was 
also  deceased)  for  an  accounting 
of  the  assets  of  P.,  and  the  pro- 
ceeds thereof  remaining  in  the 
bands  of  such  agent  at  the  time 
of  his  death,  and  for  the  de- 
livery and  payment  over  thereof, 
the  defendant  moved  upon  the 
complaint  and  an  affidavit  of 
their  attorney  for  a  bill  of  par- 
ticulars; the  complaint  alleged 
that  the  agent  at  the  time  of  the 
death  of  the  administratrix  had 
in  his  possession  a  large  amount 
of  assets,  the  property  of  P., 
wbich  he  had  collected  and  re- 
ceived as  agent  of  the  adminis- 
tratrix ;  that  at  the  time  of  the 
death  of  said  agent,  the  said  as- 
sets and  proceeds  thereof,  which 
he  had  received  and  collected  as 
before  stated,  remained  in  his- 
hands  unaccounted  tor;  the  affi- 
davit averred  that  the  defendants, 
were  ignorant  of  the  particulars 
of  the  claim,  and  that  it  was  ne- 
cessary and  material  to  this  de- 
fense, and  to  enable  them  to  an- 
swer, that  they  should  have  a 
bill  of  particulars.  Held^  a 
proper  exercise  of  discretion  to 
refuse  an  order  for  a  bill  of  par- 
ticulars.   1  b. 

CARRIERS. 

1.  When  goods  are  shipped  with 
intent  to  smuggle  them,  but  the 
carrier  is  ignorant  of  the  intent, 
does  no  act  to  facilitate  it,  and 
is  not  implicated  therein,  such 
unlawful  intent  forms  no  defense 


to  an  action  by  the  shipper, 
against  the  carrier,  for  the  loss 
of  the  goods.  Donotan  v.  Com- 
pagnie  Generate  Trans-Atlan- 
tique,  519. 

2.  Under  such  circumstances,  such 
unlawful  intent  forms  no  defense 
to  an  action  by  the  carrier, 
for  the  freight.     lb. 

3.  Plaintiff  brought  an  action 
against  a  common  carrier  for  the 
non-delivery  and  loss  to  her  of  a 
certain  case  of  merchandise, 
delivered  to  it  at  a  certain  time. 
An  answer  averring  that  plain- 
tiff did  deliver  baggage  and 
merchandise  at  the  time,  with 
the  intention  of  being  smugg'led^ 
and  that  on  her  arrival  at  the 
port  of  New  York,  she  did 
smuggle  ashore  from  the  steamer 
large  quantities,  which  formed 
part  of  her  baggage,  does  not 
comply  with  above  rule.  It  is 
bad,  as  not  distinctly  averring 
that  the  specific  case  for  the  loss 
of  which  the  action  was  brought, 
and  which  formed  the  basis  of 
the  cause  of  action,  was  shipped 
with  such  intention.     lb. 

See  Railroads. 
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COMMON    CARRIERS 
See  Cakrieks. 

CONSIDERATION. 

See    Assignment,    1-6;    Promis- 
sory Notes,  3,  4,  6,  7. 

CONTRACTS. 

1.  Where  a  written  or  printed  con- 
tract signed  by  a  party  contains 
in  its  body  a  clause  such  as, 
**  subject  to  the  conditions 
printed  on  the  other  side  and 
which  forms  a  part  of  thi<^ 
a^reemput,"  the  conditions  thus* 
referred  to  become  a  part  of  the 
contract.  Van  Nostrand  v.  New 
York  Guaranty  and  Indemnity 
Co.,  78. 

2.  One  must  be  presumed  to  know 
the  nature  of  a  ccmtract  he 
si^ns.     lb. 

3.  Proof  of  the  signature  of  the 
party  (in  the  absence  of  other 
evidence)  is  sufficient  to  estab- 
lish that  he  entered  into  a  con- 
tract of  wiiich  the  conditions 
referred  to  therein  formed  a 
part.     lb. 

4.  Evidence  which  shows  neither 
compulsion,  nor  fraud,  nor  ab- 
sence of  opportunity  for  acquir- 
ing the  fullest  knowledge,  nor 
even  absence  of  notice  or  know- 
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ledge    is  insafficient  to     over- 
come BQch    proof.     Ih. 

5.  In  an  action  to  recover  damages 
for  a  delay  in  the  completion  of 
work  contracted  for  within  the 
time  fixed  by  the  contract,  the 
fact  that  a  part  of  the  delay 
which  occurred  after  the  time 
limited  for  the  completion  was 
caused  by  a  strike  of  the  work- 
men which  took  place  after  that 
time,  is  no  defense  to  a  claim 
for  damages  suffered  by  that 
part  of  the  delay.  Hexter  v. 
ATKw;,  109. 

6.  In  a  contract  for  work  and 
labor,  where  there  is  a  provision 
that  the  work  should  be  com- 
pleted by  a  certain  date,  and  be 
paid  for  upon  completion,  and 
such  work  is  not  completed  at 
the  time  limited  for  its  perform- 
ance, but  is  proceeded  with 
afterwards,  with  the  assent  of 
the  party  tor  whom  the  work  is 
being  done,  a  recovery  may  be 
had  for  the  work  done  accord- 
ing to  the  date  of  compensation 
fixed  by  the  contract.  Dillon  v. 
Mastertoti^  133. 

7.  In    such  a  case   'Hime  is  not 
deemed  to  be  of  the  essence  of 
the  contract."    Ih. 

8.  When  **time  is  of  the  essence 
of  the  contract,"  it  must  be 
made  to  appear  so  in  express 
terms,  and  not  be  left  for  in- 
ference or  presumption  from 
doubtful  expressions  therein.  lb. 

^.  In  the  case  at  bar,  if  the  work 
had  not  been  completed  at  the 
time  specified,  the  party  for 
whom  it  was  to  be  done  could 
have  rescinded  the  contract  at 
that  time,  and  the  other  party 
could  not  have  recovered  for  the 
work  done.     IK 

10.  If  the  party  did  not  rescind, 
but  allowed  the  work  to  go  ou, 
he  must  pay  for  the  same  at  the 
rates  specified  in  the  contract, 
and  if  he  required  it  to  be  com- 
pleted within  a  reasonable  time, 
lie  must  give  the  other  party 
notice  thereof,  before  he  can 
.terminate  the  same.     lb. 


11.  Any  or  all  of  the  several  pio- 
visions  of  a  written  contract  can 
be  waived  by  parol.  American 
Corrugated  Iron  Co.  y.  EUnsr, 
200. 

12.  A  party  may  always  surrender 
the  benefit  or  advantage  of  a 
provision  in  his  favor,  and 
parties  may  by  a  new  and  inde- 
pendent agreement  contract  for 
work  or  materials,  other  and 
different  from  such  as  may  be 
specified  in  the  original  con- 
tract, and  this  may  be  done  by 
parol.  Where  the  original  con- 
tract provided  for  certain  certifi- 
cates from  the  architect,  &c,  as 
to  the  work  beinsr  done  and  the 
materials  being  furnished,  &c.. 
&c.,  agreeably  to  the  contract, 
such  provisions  will  not  apply  to 
or  affect  extra  work  done  in  ac- 
cordance with  a  subsequent 
parol  agreement,  unless  such 
extra  work  is  made  subject 
thereto  by  an  express  agree- 
ment.    2  b. 

13.  Where  a  case  had  had  three 
trials,  on  a  third  appeal  to  the 
general  term,  upon  a  review  by 
the  court  of  the  questions  pre- 
sented ou  the  former  trials  and 
hearings, — Held,  that  two  find- 
ings of  fact,  by  the  referee,  on 
the  last  trial,  were  fully  sup- 
ported by  the  evidence,  and 
conclusively  and  properly  dis- 
posed of  the  case.  Justice  v. 
Lang,  288. 

14.  These  findings  are  as  follows: 
*'That  said  memorandum  or 
agreement  was  not  delivered 
absolutely,  but  only  in  the  ex- 
pectation and  on  the  condition 
that  a  written  order  should  be 
given  by  the  plaintiff  for  two 
thousand  rifies,  and  which  was 
to  embrace  the  one  thousand 
rifies  mentioned  in  said  memor- 
andum or  agreement,  in  such  a 
form  as  to  make  it  a  valid  c<m- 
tract  upon  the  plaintiff  as  well 
as  upon  the  defendants;  and 
that  the  understanding  of  both 
parties  was,  at  the  time  said 
memorandum  or  agreement  was 
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■delivered,  that  the  contract  for 
the  said  rifles  was  incomplete 
and  only  to  become  perfect  upon 
the  receipt  by  the  defendants  of 
the  written  order  from  the 
plaintiff  to  procure  for  him  the 
two  thousand  rifles  mentioned 
and  referred  to,  of  which  the 
said  one  thousand  rifles  were  a 
part  and  parcel."  **That  at 
the  time  when  the  said  defendants 
made,  executed,  and  delivered 
to  the  plaintiff  the  memoran- 
dum or  agreement  in  writing, 
bearing  date  on  May  13,  1861, 
the  said  plaintiff  did  not  accept 
the  said  agreement,  absolutely 
and  unconditionally,  as  a  com- 
pleted contract."    lb. 

15.  The  defendants  sold  the  good- 
will of  a  provision  business,  at 
228  Third  avenue,  to  plaintiffs, 
and  covenanted  with  tliem  that 
they  would  not  engage  in  a 
similar  business,  for  five  years, 
within  certain  limits.  Within 
the  stipulated  time,  defendants 
resumed  and  engaged  in  a  like 
business  at  805  Sixth  avenue, 
beyond  the  limits  prescribed. 
Some  of  their  former  customers 
residing  within  the  prescribed 
limits  sought  them  in  their 
new  place  of  business,  and  soli- 
cited them  to  supply  them  with 
meats,  &c.,  and  they  did  so, 
sending  their  agent  nr  messen- 
ger every  day  to  their  houses, 
situate  within  the  limited  dis- 
trict, to  receive  orders,  and  after- 
wards filling  the  orders  given. 
The  orders  were  not  originally 
sought  or  procured  by  defen- 
dants, but  proceeded  from  the 
customers.  The  plaintiffs 
claimed  this  to  be  a  breach  of 
the  covenant  of  defendants. 
Held  by  this  court,  that  the  acts 
of  the  defendants  did  not  const! 
tute  a  breach  of  said  covenant. 
Sander  v.  Hoffman^  307. 

16.  Such  contracts  are  upheld  only 
when  it  appears  that  the  public 
interest  or  convenience  will  not 
be  prejudiced.  The  public  com- 
fort and   welfare  are   the  con- 


trolling considerations.  A  con- 
struction or  decision  that  would 
make  defendants  liable  under 
the  circumstances  in  this  case, 
would  be  harsh  find  unjust.  It 
would  be  an  unwise  interference 
with  the  usual  course  of  business 
and  trade,  and  the  requirements 
of  public  convenience  and  com- 
fort, which  should  never  be 
prejudiced  by  contracts  impos- 
ing restraints  upon  traffic.     lb. 

17.  In  this  state,  many  cases  have 
been  decided  where  it  has  been 
held,  that  when  a  contract  not 
under  seal  has  been  made  in 
writing  by  a  person  appar- 
ently acting  on  his  own  be- 
half, his  unnamed  and  undis- 
closed principal  may  sue  and  be 
sued  upon  the  same,  although 
the  contract  was  required  to  be 
in  writing  by  the  statute  of 
frauds;  but  the  principle  and 
rule  of  these  cases  fail,  in  the 
case  of  a  contract  under  seal  for 
the  conveyance  of  real  estate. 
An  unnamed  and  undisclosed 
principal  can  not  be  made  liable 
for  a  breach  of  such  a  contract, 
nor  compelled  to  perform  the 
same  specifically,  nor  can  he  en- 
force the  same.  See  the  able 
opini(m  of  the  court  in  this  case, 
for  the  review  of  numerous  de- 
cisions upon  this  question. 
Briggs  v.  Partridge,  339. 

18.  A  owning  lands  contiguous  to 
B,  entered  inlo  a  written  and 
sealed  agreement  with  B,  in 
which  each  party  covenanted  that 
thereafter  no  buildings  but  a 
certain  class  and  kind  of 
dwelling-houses  should  be  erect- 
ed on  their  respective  lands 
described  in  said  agreement,  and 
neither  they  nor  their  heirs  and 
assigns,  or  their  tenants,  or  sub- 
tenants, should  permit,  grunt, 
erect,  make,  establish,  or  carry 
on  in  any  manner,  on  any  part 
of  said  lands,  any  stable,  school- 
house,  engine-house,  tenement- 
house,  or  any  kind  of  manufac- 
tory, trade,  or  business  whatso- 
ever,   or    erect     or     build,    or 
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commence  to  erect  or  build,  nny! 
building  or  edifice,  with  intent 
to  use  the  same  or  any  part 
thereof  for  any  of  such  pur- 
poses, and  that  their  covenants 
should  bind  their  assignees  and 
tenants,  and  the  said  lands 
should  be  forever  subject  there- 
to, and  should  run  with  the 
land,  <Sicc.,  &c. 

After  tlie  death  of  A,  his  executor 
sold  and  conveyed  the  premises 
that  belonged  to  A,  and  by 
several  conveyances  in  regular 
succession,  a  portion  of  the 
same  reached  C,  as  owner,  each 
of  said  conveyances  being  made 
subject  to  the  original  agreement 
between  A  and  B. 

C  erected  a  building  of  a  different 
style  and  character  from  the 
kind  provided  for  in  said  agree- 
ment, a  portion  of  which  had  an 
entrance  and  offices  for  business 
on  another  street  than  contem- 
plated by  and  covenanted  in 
said  agreement,  and  C's  tenant 
occupied  a  portion  of  this 
building  as  a  dwelling  for  him- 
self and  family,  and  another 
portion  for  an  office  in  the  real 
estate  business,  and  his  eub-t«n- 
ants  occupied  other  portions  for 
other  business,  all  of  which  was 
a  violation  and  breach  of  the 
covenants  of  said  agreement. 

It  appeared  that  this  portion  of  the 
street  (Sixth  avenue)  was  wholly 
occupied,  at  the  time  of  the 
commencement  of  the  action,  as 
a  business  street,  while  at  the 
time  of  said  agreement  the 
premises  were  vacant  lots.  B 
brings  an  action  to  restrain  C 
and  tenants  from  carrying  on 
business  on  their  premises,  be- 
cause of  the  covenants  in  said 
agreement. 

HeM,  That  these  covenants  were 
binding  upon  C ;  but  it  appear- 
ing that  A  had  not  suflered  any 
damage,  and  also  that  since  the 
covenants  had  been  made,  there 
had  been  a  change  of  the  cir- 
cumstances, condition,  and  busi- 
ness in   this  part  of   the  city, 


and  that  the  enforcement  of  the 
covenant  against  carrying  on  any 
business  on  the  premises,  would 
conflict  with  the  public  welfare 
and  interests,  a  court  of  equity 
should  not  interfere.  It  is  a 
well-established  rule,  that  equity 
will  not  interpose  between  par- 
titas when  a  change  of  circum- 
stances (in  regard  to  the  original 
status  of  the  parties  who  made 
the  covenant  and  the  subject- 
matter  thereof)  renders  it  in- 
equitable to  do  so.  Trusteesi  o/ 
Coluwihia  ColUge  v.  Lynch^  372. 

19.  Besides,  the  plaintiff  should 
have  interfered  at  the  time  the 
building  was  being  erected,  and 
not  wait  until  the  defendant  had 
expended  her  money.  **  Every 
relaxation  which  the  plaintiff 
has  permitted,  in  allowing  the 
house  to  be  built  in  violation  of 
the  covenant,  amounts  pro  tan  to 
to  a  dispensation  of  the  obliga- 
tion, &c."    lb. 

20.  A  court  of  equity  can  not 
disregard,  but  must  take  notice 
of,  the  changes  that  have  taken 
place  in  certain  portions  of  New 
York  during  the  past  fifteen 
years,  in  regard  to  trade  and 
business,  and  all  contracts  ^hicb 
may  obstruct  the  progress  of  the 
city  in  trade,  commerce,  and 
population,  should  be  strictly  in- 
terpreted, and  the  equitable 
rights  and  interests  of  the  indi- 
vidual must  yield  to  the  greater 
equities  or  interests  of  the 
masses,  or  the  public.     lb. 

21.  A  contract  silent  as  to  terms 
of  performance,  requires  some 
act  of  the  parties,  such  as  an 
oiler  or  demand,  to  limit  the 
time.  Until  such  act  the  con- 
tract continues  open  for  per- 
formance. But  upon  the  doing 
of  such  act  by  one  party,  the 
other  is  bound  to  respond  by 
performing  the  covenants  lo  be 
by  him  performed  on  the  doin^ 
of  such  act.  If  he  fails  so  to 
respond,  he  is  guilty  of  a  breach 
of  the  contract,  and  liable  thera- 
for.     Kemjfle  v.  Darrou^  447. 
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22.  No  right  of  action  can  spring 
out  of  an  illegal  contract, 
whether  it  be  prohibited  by  pos- 
itive law,  or  is  opposed  to  public 
policy,  or  contrary  to  good 
morals.     Pease  v.  WaUK  514. 

23.  Thus  when  the  complaint 
averred  that  the  plain  tin  was 
employed  by  the  defendant  to 
use  his  influence  with  the  de- 
partment of  docks,  either  with 
all  the  commissioners  thereof,  or 
some  one  of  them,  and  in  such 
manner  as  he  might  see  fit  and 
proper  for  the  purpose  of  pro- 
cunng  a  lease  of  certain  piers 
for  the  term  of  one  year  or  more, 
at  as  low  a  rent  as  fifty  thousand 
dollars  per  annum,  for  which  use 
of  his  influence  defendant 
agreed  to  pay  him  fifteen  thou- 
sand dollars  if  the  lease  was 
procured  on  those  terms;  that 
he  had  used  his  influence  with 
said  commissioners,  had  had 
many  interviews  with  some  one 
of  them,  and  had  flnally  suc- 
ceeded in  procuring  a  lease  from 
the  dock  department  at  an  annual 
rent  of  forty-five  thousand  dol- 
lars, for  one  year,  with  a  privilege 
of  a  renewal  for  fifteen  years; 
but  did  not  show  the  plaintiff's 
business  or  profession,  or  that 
the  services  to  be  rendered  by 
him,  were  those  of  a  lawyer, 
broker,  agent,  or  person  devoted 
to  any  special  lawful  pursuit,  in 
itself  either  useful  or  valuable, 
Ueldy — that  a  demurrer  to  the 
complaint  was  well  taken.     lb. 

See  Attorney  and  Client,  1-4; 
Bills   of  Exchange;    Part- 
nership, 2-4;   Promissory 
Notes  ;     Sales  ;    Spe- 
cific Performance  ; 
Trusts,    1,    2. 

CONTRIBUTORY      NEGLI- 
GENCE. 

See  Negligence,  2,  8. 

CORPORATIONS. 
1.  An  action  at  law  to  recover  an 


ascertained  debt,  due  by  a  cor- 
poration, will  not  lie  against 
stockholders  holding  common 
stock  of  the  corporation.  WeNf 
V.  Vanderbilf,  4. 
2.  An  action  in  equity  to  compel 
them  as  stockholders  of  common 
stock  of  a  consolidated  corpora- 
tion, to  make,  or  to  do  any  act 
towards  causing  to  be  made, 
dividends  on  the  stock  of  one 
of  the  consolidating  companies 
of  earnings  made  by  such  con- 
solidating company  prior  to  the 
consolidation,  the  payment  of 
which  dividends  is  claimed  to 
have  been  assumed  by  the  con- 
solidated company,  or  to  compel 
them  to  declare,  or  do  any  act 
towards  causing  to  be  declared, 
a  dividend  on  the  stock  of  such 
consolidating  company,  out  of 
the  earnings  of  the  consolidated 
one,  will  not  lie.    lb, 

COSTS. 

1.  If  the  court  before  which  the 
final  determination  in  the  case 
was  had,  does  not  direct  an 
allowance  in  its  judgment,  there 
18  no  authority  elsewhere  to  ad- 
judge it.  Eldridge  v.  Strem, 
295. 

2.  The  56th  rule  of  practice  limits 
this  application  to  the  court 
before  which  the  trial  is  had,  or 
the  judement  rendered.     lb, 

8.  In  the  case  at  bar,  the  plaintiff 
recovered  judgment  after  a  trial 
before  a  jury,  and  an  allowance 
was  made  to  him.  The  defen- 
dant appealed  to  the  general 
term  of  this  court,  and  the 
judgment  was  recovered  and  a 
new  trial  ordered.  From  this 
decision  the  plaintiff  appealed 
to  the  court  of  appeals,  making 
the  usual  stipulation  required, 
that  absolute  judgment  should 
be  rendered  against  him,  if  the 
judgment  should  be  afiSrmed. 
It  was  afi3rmed,  and  on  the 
remittitur  to  this  court  and  on 
afildavit,  the  defendant  moved 
at  special  term  for  an  allowance, 
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and  the  motion  was  denied. 
Held^  no  express  provision  of 
the  code  exists,  that  provides 
for  an  allowance  in  a  case  like 
the  present,  where  a  judgment 
has  been  rendered  by  the  court 
of  appeals  under  this  form  of 
stipulation;  and  as,  from  the 
nature  of  the  proceeding,  it 
might  be  often  inequitable  that 
there  should  be  an  allowance, 
it  is  more  reasonable  to  consider 
that  there  should  not  be  one 
granted  than  to  seek  for  it  from 
analogy  and  implication.     lb, 

4.  The  legislature  by  the  word 
"  defense"  in  the  300th  section 
of  the  code,  meant  something 
more  than  a  case  in  which  an 
answer  or  demnrrer  only  was 
interposed;  it  never  contem- 
plated that  in  such  a  case  the 
plaintiff  should  be  subjected  to 
any  greater  payments  of  costs, 
than  the  usual  fixed  amount  of 
taxable  costs.     1  h, 

5.  Ch.  J.  MoNKLL,  in  a  dissenting 
opinion,  holds  substantially 
that  in  this  and  all  other  like 
cases,  the  special  term  of  this 
court  could  exercise  its  discre- 
tion after  the  judgment  of  the 
court  of  appeals,  and  that  in  all 
cases  where  a  defense  (by  plead- 
ing) had  been  interposed,  an 
allowance  to  the  successful  party 
was  within  the  discretion  of  the 
court.     Ih. 

0.  In  the  taxation  of  a  bill  of  costs, 
including  fees  paid  to  a  com- 
missioner for  the  examination  of 
the  plaintiff,  where  the  court 
making  the  order  for  the  com- 
mission made  no  order  for  the 
taxation  of  the  costs,  and  where 
no  person  was  examined  except 
the  plaintiff,  the  fees  paid  to 
such  commissioner  should  not 
be  allowed.  A  different  prac- 
tice would  lead  to  abuses  diffi- 
cult to  check.  Delcomyn  v. 
Chamberlain^  859. 

7.  Costs  of  appeal  will  not  be 
allowed  to  either  party,  when 
the  judgment  below  was  for  too 
much,  and  plaintiff  on  discov- 


ering the  error  offered,  aeon  afto- 
the  appeal,  to  make  the  proper  re- 
dnction.   KempU  v,  Darrow,  447. 

See  Attorney  and  Client,  3. 

COUNTER-CLAIM. 
See  Pleading,  8,  9. 

COURT  OF    COMMON   PLEAS. 

The  clerks  of  the  Court  of  Com- 
mon Pleas  of  the  county  of  New 
York  are  not  officers  of  the  city 
and  county  government.  They 
are  a  part  of  the  court,  which  is 
an  incorporeal  political  bang, 
forming  a  part  of  the  judicial 
system  of  the  state.  Landon  v. 
Mayor,  cfec,  of  Netc  Torh,   467. 

COVENANTS. 

See  CoNTBACTS,  18-20;  Landlom> 
AND  Tenant. 

DAMAGES. 

See  Contracts,  5,  6;  Landlobt> 
AND  Tenant,  1-3;  Trl^l  7. 

DEFENSES. 

See  Amendement  ;  Cabsiers,  1-^  ; 
Contracts,     5;      Costs,    4; 
Estoppel,  2;  Execution,  2; 
Fraud,  3;  Married 
Women;  Plead- 
ing, 1-3,  8-9. 

DEMURRER. 

See  Married  Women  ;  Pleading^ 
4-8,  9. 

DISMISSAL    OF    COMPLAINT. 

See  Appeal,    25;  Execution,  2; 
Negligence,  6-9 ;  Trial,  1-2. 

DOWER. 

1.  To  make  adultery  operate  as  & 
forfeiture  of  dower,  in  this  state, 
a  judgment  dissolving  the  mar- 
riage contract  by  reason  of  the- 
wife's  adultery  is  necessary. 
Schiffer  v.  Pruden,  167. 

2.  A  judgment    rendered    in    an 
I     action  of  divorce  a  vinculo  mat- 
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trimonii«  brought  by  the  hus- 
band, adjudging  the  wife  guilty 
of  Adultery,  but  also  adjudging 
the  husband  guilty  of  adultery, 
and  adjudging  the  plaintiff 
not  entitled  to  a  dissolution  of 
the  marriage  contract,  is  not 
sufficient.    Ih. 

EQUITY. 

The  plaintiff,  a  married  woman, 
made  and  indorsed  five  several 
promissory  notes  of  five  hun- 
dred dollars  each,  for  the  accom- 
odation of  her  husband;  one  of 
which  had  been  collected  after 
judgment,  an  action  commenced 
upon  another,  and  separate 
actions  threatened  upon  each  of 
the  others.  She  claims  that  she 
is  not  liable  for  the  payment  of 
either  of  these  notes,  and  states 
sufficient  reasons  that  would 
amount  to  a  valid  defense  to  any 
action  brought  against  her  on 
the  same,  and  she  prays  for 
equitable  relief: — 

1.  That  her  signature  on  the 
notes  be  canceled. 

2.  That  she  be  released  from 
all  liability  by  reason  of  her  sig- 
nature upon  them. 

8.  That  defendant  be  enjoined 
and  restrained  from  commencing 
or  maintaining  any  action  against 
her  on   account  of    said  notes. 

Held^  that  under  the  decisions 
and  under  the  principles  of 
equity,  as  adjudicated  and  un- 
derstood, nothing  appears  in 
the  facts  of  this  case  that  will 
give  a  court  of  equity  jurisdic- 
tion. The  remedy  of  the  plain- 
tiff is  perfect,  and  attainable  in 
a  court  of  law,  in  her  answer  to 
any  action  brought  on  these 
notes  or  any  one  of  them. 
Hoffman  v.  Treadwell,  183. 

See  As8B8SH£in<8,  1;  Contracts, 
18-20;  Corporations,   2;  Spe- 
cific Performance. 

ESTOPPEL. 
1.  The  fact  that  a  party  who  has 


an  interest  in  having  certain 
work  well  done,  and  the  materi- 
als furnished  therefor  of  a  cer- 
tain quality,  stands  by  and  see» 
work  done  and  materials  used 
of  a  character  inferior  to  that 
called  for,  will  not  operate  as  an 
estoppel  or  waiver  of  his  right 
to  thereafter  object,  where  it 
does  not  appear  that  the  party 
has  sufficient  knowledge  to  en- 
able him  to  detect  the  defects 
and  make  the  proper  objections 
thereto.     Hexter  v.  Knojx^  109. 

2.  Persons  acting  under  the  claim 
or  pretense  of  being  trustees, 
who  have,  in  proceedings  insti- 
tuted by  them,  secured  the 
fruits  of  the  services  of  one  em- 
ployed by  them,  are  estopped 
from  shielding  themselves 
against  liability  ioT  payment  for 
such  services  out  of  such  fniits, 
on  the  ground  that  their  acts^ 
were  unlawful  and  void.  Ran- 
dall V.  Dusenbury^  174. 

8.  A  judgment  in  an  action 
brought  pursuant  to  the  pro- 
visions of  §  82,  article  2,  title  8, 
ch.  8,  part  8,  R.  S.,  relative  to- 
charging  heirs  and  devisees  with 
the  debts  of  the  decedent,  to 
the  extent  of  the  estate,  interest, 
and  right  in  the  real  estat>e  de- 
scended to  them  from,  or  de- 
vised to  them  by,  such  decedent,, 
to  charge  certain  real  estate  with 
a  debt  due  the  plaintiff  by  a 
decedent,  estops  the  parties  de- 
fendant and  their  pnvies  from 
thereafter  disputing  that  the  de- 
cedent had  such  estate,  interest, 
and  right  in  such  real  estate,  as 
she  was  by  the  complaint  in 
such  action  alleged,  and  by  the 
decision  thereof  adjudged  to 
have.     Hudson  v.  Smith,  452. 

4.  A  judgment  of  a  court  of  com- 
petent jurisdiction  upon  any 
fact,  title,  or  question  distinctly 
put  in  issue  or  directly  involved 
in  the  suit,  is  conclusive  in  any 
other  action  between  the  same 
parties  or  their  privies,  in  re- 
spect to  the  same  fact,  title,  or 
question.     lb. 
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EVIDENCE. 

1.  Proof  of  the  signature  of  a 
contract  by  the  party^  (in  the 
absence  of  other  evidence)  is 
sufficient  to  establish  that  he 
entered  into  such  contract.  Van 
Noatrnnd  v.  New  York  GuaraiUy 
and  Indemnity  Co.^  78. 

i.  Evidence  which  shows  neither 
compulsion,  nor  fraud,  nor 
absence  of  opportunity  for  ac- 
quiring the  fullest  knowledge, 
nor  even  absence  of  notice  or 
knowledge,  is  insufficient  to 
overcome  such  proof.     lb, 

3.  Where  the  issue  is  whether  ar- 
ticles delivered  were  of  suffi- 
cient weight,  and  the  defendants 
proved  that  they  weighed  the 
articles,  but  failed  to  give  any 
proof  of  a  legal  kind  that  they 
were  less  in  weight  than  as 
charged  for,  such  failure  leads 
to  the  affirmation  and  not  doubt- 
ful conclusion  that  the  bill 
charged  for  the  right  weight. 
Parsons  y,  Sutton,  544. 

'4.  Testimony  is  not  to  be  regarded 
as  undisputed,  although  not 
specifically  controverted,  when 
there  is  enough  in  the  case  to 
allow  of  its  construction  in  con- 
nection with  the  other  facts,  and 
to  justify  the  results  that  al- 
though the  witness  was  in  gen 
eral  credible,  yet  he  was  incor- 
rect as  to  the  particular  testi- 
mony in  question ;  as  where  a 
^witness  swears  that  the  work 
set  forth  in  a  certain  bill  was 
extra,  when  it  is  quite  plain  from 
the  face  of  the  list  that  it  con- 
tains many  items  which  could 
not  have  been  extra  work.  Johr^ 
son  V.  WillianiSy  547. 

:See    Appeal,     26-30;    Bills    of 

Exchange,     2 ;     Execution, 

4-7 ;  Promissory  Notes, 

A;  Trial,  3-5,    7. 


EXCEPTIONS. 


See  Appeal,  24. 


EXECUTION. 

1.  Where,  at  a  sale  of  real  estate 
under    execution,     property   of 
the  value  of  thirteen   thousand 
dollars  was  sold  for  one   hun- 
dred   and     eighty   dollars    (the 
judgment    being   for  one    hun- 
dred and  three  dollars)  and  the 
attorney  of  the  judgment  credi- 
tor procured  a    person   to   be- 
come   the    nominal    purchaser, 
and  then  set  on   foot  and    con- 
ducted an  ingeniously  contrived 
system  of  ieases,  mortyages  and, 
deeds,  fair  and   valid   on  their 
face,  but  in  reality  wholly  ficti- 
tious, and  on  the  trial  of  the  ac- 
tion to  set  aside  the  execution, 
neither   the  said    attorney,  nor 
the  last    grantee    who  was    in 
court  were  called  to  sustain  the 
bona   fides   of    the  transaction, 
and  explain  the  suspicious  cir- 
cumstances,— Held,      that      the 
judgment   at  special  term,    set- 
ting aside  the  sale,  was  correct, 
although  the  judgment  and  pro- 
ceedings   leading  thereto,    and 
the  execution    and   sale  there- 
under and   proceedings  leading 
thereto,    w^ere   fair  and   regular 
on  their  face.     Bruce  v.  KeUy, 
27. 

a.  A  bond  of  indemnity  to  the 
sheriff  recited  the  recovery  of  a 
certain  judgment,  and  the  issue 
of  an  execution  thereon  to  the 
sheriff  against  the  property  of  the 
judgment  debtor,  and  then  fur- 
ther recited:  *' Whereas  certain 
Personal  property  that  appe;trs  to 
elong  to  the  said  jiKi«rment 
debtor  against  whom  said  ex- 
ecution has  been  issued,  as  afore- 
said, is  claimed  by  some,  other 
party  or  parties,''  and  was  c^>n- 
ditioned  to  save  the  sheriff,  and 
all  persons  aiding  him,  from  ail 
harm,  &c.,  that  might  arise,  <&c., 
against  him  or  them,  **  as  well 
for  the  levying,  attaching,  and 
making  sale  under  and  by 
virtue  of  such  execution  of  all  or 
any  personal  property  which  he 
or  they  shall  or  may  judge  to 
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belong  to  said  judgment  debtor, 
as  in  entering  any  shop,  store, 
building  or  other  premises  for 
the  taking  of  any  such  personal 
property." 
In  an  action  against  the  sheriff  and 
the  sureties  m  the  bond  for  the 
conversion  of  property  claimed 
by  the  plaintiff,  where  the  an- 
swer of  the  sureties,  after  a 
general  denial,  in  a  separate 
affirmative  defense,  claims  that 
the  property  for  the  taking  of 
which  the  action  is  brought  was 
the  same  property  which  was 
levied  on  under  an  execution 
issued  in  a  certain  described 
action,  the  description  of  which 
is  the  same  as  the  description 
contained  in  the  bond  of  the 
action  therein  referred  to,  and 
further  claims  that  sach  prop- 
erty belonged  to  the  judgment 
debtor  in  the  judgment  de- 
scribed in  the  answer;  and  the 
efforts  of  all  the  defendants 
(being  the  sureties,  the  sheriff, 
and  the  deputy  who  made  the 
levy)  are  directed  at  the  trial  to 
elicit  and  establish  the  tacts  that 
the  property  in  question  was  in 
the  possession  of  and  used  by 
the  judgment  debtor,  that  itap- 

Earently  belonged  to  him,  that 
e  had  really  a  leviable  interest 
therein,  and  that  it  was  right- 
fully levied  on,  —Held^  that  a 
prima  facie  case  was  presented, 
that  the  sheviff  had  not  only 
levied  on  the  property  claimed 
by  the  plaintiff,  but  that  he  had 
judged  that  it  belonged  to  the 
judgment  debtor,  and  a  motion 
by  the  sureties  to  dismiss  the 
complaint  was  properly  denied. 
C/taptnati  v.  O'Brien^  244. 
2.  If,  at  the  conclusion  of  the 
whole  testimony,  a  doubt  re- 
mained whether  the  levy  was 
within  the  authority  conferred 
by  the  bond,  the  jury  should  be 
directed  to  determine  the  fact. 
lb. 
4.  In  an  action  against  the  sheriff 
for  t  respass  in  levying  upon  goods 
claimed  to  be  owned  by  A.  under 


an  execution  against  B,  proof 
that  A.  bought  the  goods  of  H. 
at  a  time  when  he  was  sole 
owner  thereof,  is  not  decisive  ou 
the  issue  of  A.'s  ownership. 
If  A.  in  fact  acted  on  behalf  of 
B.  in  making  the  purchase,  then 

A.  would  not  be  entitled  to 
recover.  Pollock  y.  O'Brien^  477. 

5.  Proof   that  A.  had  means  and 

B.  had  none,  is  admissible,  and 
questions  tending  to  show  these 
facts  are  proper.     Ih, 

6.  The  deputy-sheriff  who  made 
levy  was  asked,  **if  he  saw  any- 
body that  was  in  charge  of  the 
place  at  the  time  he  went  to 
levy  ?"  Ileld^  that  the  question 
was  correctly  allowed  under  a 
general  objection.  And  the 
witness  answering  that  he 
judged  the  plain tifi's  husband 
was  in  charge,  not  being  ob- 
jected to,  does  not  render  the 
allowiance  of  the  question  or  the 
reception  of  the  answer,  error. 
lb, 

7.  The  defendant  having  called 
out  the  fact  that  plaintiff^s  hus- 
band was  in  charge,  plaintiff 
was  entitled  to  have  from  the 
witness  who  testified  to  that 
fact,  testimony  as  to  what  was 
said  at  the  time.     lb. 

8.  Upon  a  sale  of  real  estate  under 
execution,  it  is  the  sheriff's  duty 
in  regard  to  selling  in  parcels,  to 
learn  the  situation  of  the  prop- 
erty before  he  sells,  and  to  sell 
in  obedience  to  the  direction  of 
§  38,  art.  2,  title  5,  chap.  6,  part 
8,  R.  S.  G*Donaell  v.  Lindsay^ 
523. 

9.  In  some  cases  the  facts  will  be 
such  that  the  exercise  of  the 
sheriff's  discretion  will  be  jucli- 
cial  in  its  nature.     lb, 

10.  In  such  cases  an  honest  exer- 
cise of  the  discretion  is  as  final 
as  the  action  in  like  case  of 
any  judicial  tribunal.     lb, 

11.  The  n on  performance  of  this 
duty  does  not  render  the  action 
of  the  sheriff  void,  but  only 
voidable,  at  the  instance  of  the 
aggrieved   party.      If  the   uon- 
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performance  had  given  cause  for 
settting  aside  the  sale,  such  will 
be  its  effect  as  against  a  pur- 
chaser who  bad  notice  of  the 
non-performance,  and  much 
more  against  a  purchaser  who 
had  requested  and  led  the 
sheriff  to  make  the  sale  in  the 
forbidden  manner.    lb. 

12.  If  the  facts  were  such  that  the 
sheriff  might  have  so  exercised 
his  discretion  as  that  but  a  part 
of  the  lot  would  have  been  sold, 
and  he  did  not  exercise  his  dis- 
cretion at  all,  but  relied  on  the 
purchaser  for  information ;  aenv- 
hie,  the  sale  should  be  treated  as 
invalid.     Pk 

13.  SemhUy  an  excution  for  one 
hundred  and  seventy  dollars, 
and  a  lot  thirty-seven  by  one 
hundred,  would  call  for  the 
exercise  of  discretion.     Ih. 

14.  Query ^  whether  the  sheriff 
could  exercise  any  discretion  if 
the  lot  was  in  the  city  of  New 
York,  and  was  twenty-five  by 
one  hundred.     lb. 

15.  Query ^  when  there  is  erected 
on  one  lot  in  the  city  of  New 
York,  twenty-five  by  one  hun- 
dred, two  buildings  separated  by 
a  space  of  twenty  feet,  both 
occupied  as  tenement  houses, 
each  independent  of  the  other, 
and  each  having  a  rental  as 
large  as  many  houses  occupying 
full  lots,  and  the  entrance  to  the 
rear  house  being  through  an 
alleyway  on  the  side  of  the  lot 
passing  for  a  part  of  the  way 
under  the  beams  of  the  floor  of 
the  second  story  of  the  front 
building,  and  it  being  the  most 
advantageous  mode  of  selling, 
so  as  to  make  the  property  pro- 
duce the  most,  to  sell  the  houses 
separately,  it  is  doubtful  whether 
the  statute  gives  the  sheriff 
power  to  make  a  sub-division. 
lb, 

16.  Inadequacy  of  price,  of  itself, 
although  it  is  so  great  as  to  be  at 
least  on  the  verge  of  a  presump- 
tion that  there  was  in  the  con- 
tract of  sale  some  undiscovered 


violation  of  plaintiff's  rights,  is 
not  enough.  There  must  be 
some  other  circumstance  in  addi- 
tion.     1  b, 

17.  But  great  inadequacy  hss 
refined  the  ingenuity  of  learned 
judges,  in  extracting  from  the 
facts  sufficient  to  justify  annull- 
ing; the  sale.     lb. 

18.  The  fact  that  the  attorney  for 
the  judgment  plaintiff  furnished 
the  description  by  which  the 
property  w^as  sold,  and  himself 
became  the  purchaser,  is  suffi- 
cient to  annul  the  sale.    16. 

19.  When  the  purchaser  is  the 
attorney  for  the  execution  plain- 
tiff, and  he  has  managed  or 
controlled  a  part  of  the  prelim- 
inaries to  the  sale, — e.  g.^  fur- 
nishing a  description  of  the 
property  by  which  it  was  sold, 
— he  will  be  deemed  to  hold  the 
property  as  trustee  for  the 
owner.     lb. 

20.  When  the  description  bounds 
the  property,  with  one  excep- 
tion, by  lots  on  a  map,  and 
stating  where  a  map  was,  the 
excepted  boundary  being  a  lot 
stated  to  be  now  as  late  the 
property  of  Van  Siller,  and  givea 
no  alleged  quantity  of  laud 
offered  for  sale,  it  has  not  the 
quality  of  common  cert4dnty  for 
the  purposes  of  the  notice  of 
sale  required  by  the  statute.   /  b^ 

21.  Laches,  &c.,  on  the  part  of  the 
owner  does  not  relieve  his  tnis- 
tee  from  the  fulfillment  of  the 
trust     I  b, 

22.  The  owner  may  either 

1.  Move  in  the  action  in  which 
the  execution  was  issued ;  or 

2.  Bring  an  original  action  iu 
equity.    1  b. 

See  Sheriffs. 

FALSE  IMPRISONMENT. 
See  Malicious  Probecxttion. 

FRAUD. 

1.  When  property  has  been  ob- 
tained by  an  active,  fraudulent 
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combination,  all  the  guilty  par- 
ties are  answerable  for  the  whole 
of  it.  If  co-defendants  arc  en- 
titled to  any  adjustment  of  lia- 
bilities between  themselves,  the 
attention  of  the  court  must  be 
called  to  it.     Bruee  v.  Kelli/y  27. 

2.  Fraudulent  representations, 
made  by  one  member  of  a  /irm, 
which  induced  the  purchase  of 
property  from  the  firm,  creates 
a  liability  wholly  disconnected 
from  the  liability  of  the  firm 
upon  the  contract  made  with 
them.  For  the  fraud  the  mem- 
ber of  the  firm  committing  the 
same  is  alone  liable- to  the  per- 
son injured.  Goldberg  v. 
Douglierty^  189. 

3.  The  recovery  of  a  judgment 
against  the  firm  (by  the  person 
defrauded)  upon  the  violation 
of  the  contract,  is  no  defense  to 
an  action  against  the  individual 
member  of  the  firm  for  the 
fraud.  The  causes  of  action  are 
several,  and  the  obligation  or 
liability  incurred  by  the  indivi- 
dual member,  by  his  deceit,  is 
an  additional  and  separate  secu- 
rity to  the  purchaser.     Ih, 

GENERAL  TERM. 
See  Appeal,  2,  8,  9. 

INJUNCTION. 

See  ABSB881CBNT8, 7    8. 

INSURANCE. 

1.  The  policy  of  insurance  in  this 
case  designated  the  first  days  of 
March  and  September  as  the 
time  for  the  payment  of  the 
semi-annual  premiums,  and  then 
proceeded  to  declare  that  the  pre- 
miums shall  be  paid  on  or  be- 
fore the  days  up.m  which  they 
become  due,  or  within  thirty-five 
days  thereafter.  It  then  pro- 
vided that  in  case  of  a  violation 
of  any  of  its  provisions,  it 
should  become  null  and  void. 
It  also  contained  a  provision, 
that  from  the  amount  paid   in 


case  of  death,  th^re  should  be 
deducted  the  balance  of  the 
yearns  premium,  and  all  in- 
debtedness of  the  assured,  also 
a  provision  for  the  issue  to  the 
assured  of  a  paid-up  policy,  for 
a  pro  rata  amount  of  the  whole 
amount  issued,  in  case  the  as- 
sured discontinued  payments  of 
premiums  after  the  payment  of 
the  first  annual  premium.  The 
policy  also  had  printed  promi- 
nently on  its  face  the  words 
**  Non-forfeiting  life  policy." 
The  assured  paid  two  semi-an- 
nual premiums  on  this  policy 
that  became  due,  to  and  includ- 
ing the  1st  day  of  September, 

1873.  The  premium  due  on 
the  1st  of  March,  1874,  was  not 
paid  on  that  day,  but  was  paid 
on  or  about  the  24th  day  of 
March  1874,  by  the  plaintiff, 
brother  of  the  assured,  under 
the  following  circumstances. 
On  the  21st  or  22nd  dsy  of 
March,  1874,  the  brother  of  the 
assured  received  a  letter  from 
him  (then  residing  in  Virginia) 
requesting  him  to  send  to  the 
company  the  amount  of  the 
semi-annual  premium  due  on  the 
1st  of  March,  1874,  before  the 
expiration  of  the  thirty-five  days 
from  the  1st  of  March,  1874. 
Before  the  premium  was  paid  in 
pursuance  of  said  letter,  and 
after  the  said  brother  had 
received  a  telegram  announcing 
the  death  of  the  assured,  and  on 
the  24th  day  of  March,  1874, 
the  said  brother  in  pursuance  of 
the  request  in  said  letter,  sent 
by  mail  to  the  company,  the 
semi-annual  premium,  due  March 
1,  1874,  but  without  notifying 
the  company  of  the  death  of  the 
assured,  and  the  company  gave 
a  receipt  for  the  same  without 
knowledge  or  information  of  the 
death  of  the  assured ;  but  after- 
wards and  on  the  3 1st  of  March, 

1874,  the  company  wrote  to  the 
said  brother;  ** Death  having 
occurred  while  the  premium  was 
unpaid,  the  policy  is  not  binding 
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on  the  company,  and  the  pre- 
mium remitted  on  the  24th  is 
held  subject  to  your  order,  or  of 
the  legal  representatiyes  of 
George  P.  Worden "  (tlie  de- 
ceased and  assured).  Hdd^  that 
an  omission  to  pay  the  premium 
on  this  policy  at  the  uay  pro- 
vided therein,  violated  no  condi- 
tion of  the  policy,  until  thirty- 
five  days  thereafter  had  elapsed. 
The  insurance  was  in  full  force 
and  effect  for  six  months  and 
thirty-five  days  after  the  1st  of 
September,  1873,  without  the 
payment  of  any  further  or  addi- 
tional premiums  than  had  been 
paid,  and  the  assured  was  pro- 
tected during  that  time,  and  the 
defendant  would  have  been  lia- 
ble on  the  policy  if  the  premiums 
had  not  been  paid  at  all  (the 
assured  died  before  the  expira- 
tion of  this  time).  That  the 
payment  was  made  in  accordance 
with  the  instructions  of  the 
assured,  during  his  life-time,  and 
there  was  no  bad  faith  on  the 
party  acting  for  the  assured,  in 
complying  with  his  request,  and 
no  undue  delay  in  the  payment 
in  view  of  the  time  in  which  he 
had  to  comply  with  the  terms 
of  the  policy.  The  right  to  pay 
in  this  case  was  not  personal  to 
the  assured,  and  could  be  dele- 
gated by  him  to  and  paid  by 
another.  Judgment  was  ren- 
dered against  the  company 
defendant  for  the  amount  of  in- 
surance provided  in  the  policy. 
Warden  v.  Ouardian  Mutual  Life 
Ins.  Co,,  317. 
2.  The  barque  **Lindo,"  was  in- 
sured for  the  voyage,  **  at  and 
from  Miramichl,  to  a  port  in 
Cape  Breton,  and  at  and  thence 
to  New  York."  The  vessel 
sailed  from  Miramichi,  Novem- 
ber 24th,  1864,  bound  for  Big 
Glace  Bay,  a  port  in  Cape 
Breton,  having  cleared  at  the 
Custom  House  in  Newcastle 
(within  which  district  Mira- 
michi lies)  for  the  port  of  Big 
Glace  Bay,  under  a  certificate 


from  the  collector  to  that  effect, 
consiflrned  to  the  agents  of  the 
Clyde  Mines,  at  Big  Glace  Bay, 
to  load  coal  at  that  port  for  New 
jYork,   under  a  written  charter, 
dated     November     18,       1864, 
by  which  the  owner  agreed  with 
Halls  &   Creed,    agent    of    the 
mines,     that    the    said     vessel 
should  receive  on  board  a  full 
cargo  of  coal  in  bulk,  which  the 
charterers  agree  to  furnish  "at 
Clyde  Mines,  Big  Glace  Bay,  C. 
B.,"  and  being  so  laden  to  sail 
to  New  York,  for  three  dollars 
and  seventy-five  cents,  gold,  per 
ton.    By  the  charter  it  was  also 
stipulated  that   '*if  on  the  ar- 
rival  at  Big  Glace  Bay,  the  cap- 
tain does  not  consider  it  safe  to 
remain  and  load,  then  he  is  to 
be  at  liberty    to  proceed  else- 
where, and   this  charter  to    be 
considered  canceled."      On  the 
evening  of    November  25,    the 
vessel  having  t>a8sed  the  North 
Cupe  of  Cape  Breton,  and  at  ten 
o'clock  p.  M.  Sydney  light  then 
bearing  west  about  three  miles 
the  captain  concluded  to    put 
into   Sydney,    a   port    in    Cape 
Breton,  and  lying  off  and  on  till 
morning  entered  that   port  and 
anchort^d   there    November    26. 
There  was  no  storm  or  stress  of 
weather  which  required  him  to 
put    into    Sydney.     There    the 
vessel    remained    sixteen    days, 
until  December  12,    when    she 
sailed  for  Cow  Bay,  a  third  port 
in  Cape  Breton,  and  while  load- 
ing there  with   coal   for    Nen 
York,  a  sudden  storm  drove  her 
upon    the    rocks,    constituting 
the    alleged    loss.      Held,    that 
the  act  of  the  master  taking  the 
vessel   to  Sydney,    to  Cow  Bay 
(a  second  port  of  Cape  Breton) 
was  a  deviation  from  the  voyage 
for    which    she     was    insured. 
The  master  had  a  right  to  select 
a  port  of  Cape  Breton,  but  his 
right  and  the  rights  of  the  bark 
were  exhausted   by  the  use   of 
one  port.     Ue  couJd  not  enter 
one  for  the  parpose  or  selecting 
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another,  or  afterwards  proceed 
to  another  port  f  n)m  the  one  first 
entered.  If  the  use  of  the  first 
port  was  a  part  of  the  voyage, 
then  the  act  of  snaking  and  taking 
another  was  a  deviation.  If  the 
first  port  was  not  a  part  of  the 
voyage,  then  the  act  of  seeking 
it  was  a  deviation  in  itself.  Mc- 
CoU  V.  Sun  Mutual  Ins.  Co., 
332. 

8.  The  facts  in  this  case  phow  the 
vessel  upon  a  reef  at  Cow  Bay 
on  the  coast  of  Cape  Breton,  a 
dangerous  coast,  at  a  season 
when  there  was  the  greatest 
probability  of  gales  and  de- 
structive seas,  and  the  vessel  on 
the  rocks  under  a  high  and 
precipitons  clifif,  and  confirm 
the  oral  testimony  that  she  could 
not  have  been  taken  off,  and  was 
a  total  loss,  subject  only  to  a 
chance  that  she  might  survive 
the  winter  tempests  and  waves. 
Held,  that  this  mere  chance 
(which  was  sold  at  public 
action)  did  not  forbid  the  con- 
clusion that  under  this  policy 
the  loss  was  total.  If  the  facts 
had  been  submitted  to  the  jury, 
a  finding  contrary  to  this  con- 
clusion of  the  court  would 
have  been  against  a  decided 
preponderance  of  the  testimony. 
lb. 

4.  By  the  policy,  it  was  also  war- 
ranted, that  the  vessel  was  com- 
manded by  a  captain  holding  a 
certificate  from  the  American 
Shipmaster's  Association.  The 
bark  was  not  so  commanded, 
but  this  fact  was  made  known 
to  the  insurers  by  the  insured, 
and  the  policy  made  and  de- 
livered, and  the  premium  paid 
upon  the  condition  that  this 
vessel  was  a  foreign  vessel,  and 
it  should  not  or  would  not  ap- 
ply. Ileld^  that  the  insurers  dis- 
pensed with  such  a  certificate, 
and  waived  the  same.     lb. 

JUDGMENT. 

1.  Upon  the  trial  of  an  issue  of 
VII.— r?7 


fact  by  the  court,  its  decision 
shall  be  given  in  writing,  &c. 
(Code  §  267).  The  decision  is  a 
judicial  act,  and  is  complete 
when  reduced  to  writing.  What- 
ever remains  to  be  dnne,  is  a 
mere  clerical  act  to  be  done  by 
the  clerk,  to  wit,  entry  of  judg- 
ment.    BoberU  v.  White,  272. 

2.  Reducing  the  decision  to  writ- 
ing concludes  the  trial,  and 
authorizes  the  judgment  and 
completes  the  oflScial  act  of  the 
judge,  and  the  decision  could 
be  filed  and  the  judgment  be 
entered  by  the  clerk  at  any  time 
afterwards.  The  expiration  of 
the  judicial  term  of  the  judge, 
after  the  decision,  yet  before 
such  filing  of  the  same  and  entry 
of  the  judgment  thereupon, 
would  not  make  such  entry  irie- 
gular.     lb. 

3.  A  decision  in  writing  that  con- 
tains more  than  is  authorized  by 
law,  may  •  be  modified  by  the 
court,  on  the  motion  of  the 
party  in  whose  favor  it  was  ren- 
dered, by  omitting  therefrom  so 
much  as  was  erroneous,  and  re- 
taining so  much  as  was  au- 
thorized by  law.     lb. 

4.  The  special  term  can  thus 
modify  a  decision,  and  direct 
the  clerk  to  enter  a  judgment 
upon  it,  in  a  modified  form. 
lb. 

5.  The  party  against  whom  the 
same  was  rendered,  is  not  pre 
jucliced  by  such  a  modification 
and  entry.  But  such  a  judg- 
ment should  not  be  entered  as 
of  an  anterior  date.  Such  an 
entry  might  affect  the  rights  of 
others  not  parties.     1  b. 

6.  Defendants,  on  the  4th  of  No- 
vember, 1874,  offered  to  allow 
judgment  to  be  taken  against 
them  for  seven  hundred  and 
fifty  dcllars,  with  interest  and 
costs,  which  offer  was  not  ac- 
cepted, and  defendant  after- 
wards answered,  contesting 
plaintiff's  claim  for  all  sums 
oeyond  the  said  seven  hundred 
and     fifty      dollars.       Phdntiff 
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mores  for  an  order  that  the  det 
fendant  pay  to  him  the  amoun- 
of  said  offer,  lleld^  that  since 
the  amend mcnt  of  §  244  of  the 
code  (in  1857),  such  an  applica- 
tion has  been  and  should  be 
granted.  Wirenuin  v.  Remington 
Seirivg  Machine  Co,,  314. 

7.  This  is  a  substantial  right  when 
tiie  answer  *'  admits  part  of  the 
plaintiffs  claim  to  be  just,  and 
in  conformity  to  5  ^^  ^^  *^® 
code,  it  being  in  the  nature  of 
a  rifiht  to  a  judgment;  and, 
therefore,  no  question  arises  as 
to  whether  a  party  can  appeal 
from  an  order  affecting  it.     lb, 

8.  Upon  the  question  whether  the 
court  has  the  power  to  suspend 
the  entry  of  judgment,  after  a 
trial  and  verdict,  except  in  the 
cases  named  in  §  265  of  the 
code, — Held,  that  the  court,  has 
the  necessary  control  over  its 
judgments,  that  in  the  exercise  of 
a  sound  discretion,  it  may  sus- 
pend,  vacate,  or  amend  them. 
Tliis  power  is  incidental,  and 
necessary  to  the  orderly  and 
equitable  administration  of  jus- 
tice.    Affaro  V.  Davidson^  408. 

9.  A  judgment  in  an  action 
brought  pursuant  to  the  provi- 
sions of  §  32,  article  2,  title  8.  ch. 
8,  part  3,  R.  S.,  relative  to  charg- 
ing heirs  and  devisees  with 
the  debts  of  the  decedent,  to 
the  extent  of  the  estate,  inter- 
est, and  right  in  the  real  estate 
decended  to  them  from,  or  de- 
vised to  them  by,  such  decedent, 
to  charge  certain  real  estate  with 
a  debt  due  the  plaintiff  by  a 
decedent,  estops  the  parties  de- 
fendant and  their  privies  from 
tliereafter  disputing  that  the 
decedent  had  such  estate,  in- 
terest, and  right  in  such  real 
estate,  as  she  was  by  the  com- 
plaint in  such  action  alleged 
and  by  the  decision  thereof  ad- 
judged to  have.  Hudson  v. 
Smith,  452. 

16.  A  judgment  of    a  court  of 
competent  jurisdiction  upon  any 
fact,  title,  or  question  distinctly 


put  in  issue,  or  directly  involved 
in  the  suit,  is  conclusive  in  any 
other  action  between  the  same 
parties  or  their  privies,  in  re- 
spect to  the  same  fact,  title,  or 
question,     lb, 

8ee  Fraud,  2,  3. 

JUDICIAL  NOTICE. 
See  CoHTRACTS,  20. 

JUDICIAL    SALE. 
See  Execution  1,  8-22. 

JURISDICTION. 

1.  An  act  of  the  legislature  which 
merely  affects  a  remedy  is  not 
in  conflict  with  the  provision  of 
the  constitution  (art.  6,  §  12) 
which  continued  the  superior 
court  with  the  powers  and  juris- 
diction that  it  held  and  pos- 
sessed at  the  time  of  the  adop- 
tion of  the  constitution.  Rcui  v. 
Mayor,  cfcc,  of  Neic  Tori,  192. 

I.  The  legislature  has  alwa3ra,  and 
rightfully,  assumed  the  power 
to  change  the  forms  of  proceed- 
ings and  remedies,  and  to  limit 
them  to  certain  tribunals,  and 
any  general  law  affecting  the 
mode  of  obtaining  a  remedy, 
can  not  be  construed  into  an  in 
frin^ement  of  constitutional  ju 
risdiction  or  power.     Ih, 

I.  The  Superior  Court,  as  a  court 
of  equity,  has  the  same  jurisdic- 
dion  as  the  late  court  of  chan- 
cery of  this  state,  in  actions  to 
compel  the  specific  performance 
of  contacts  for  the  purchase  and 
sale  of  real  estate,  where  the 
parties  to  the  action  have  been 
brought  within  its  jurisdiction 
by  service  of  process  or  other- 
wise. Baldwin  v.  Talrnadge, 
400. 

:.  The  late  court  of  chancery 
exercised  such  a  jurisdiction 
(see  the  cases  cited  in  the  points 
of  counsel  and  the  opinion  of 
the  court).     lb. 

».  The  provisions  of  the  code  are 
not  applicable,  when  land  which 
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18  the    subject  of     the    action 
lies  oat  of  the  state.    Ib» 

See  Equity. 

LANDLORD  AND   TENANT. 

1.  When  a  lessor  owning  a  l)uild- 
ing  and  being  about  to  erect  a 
new  one  adjoining  it  and  to  be 
connected  with  it,  leased  the  old 
one  and  the  one  to  be  erected 
for  hotel  purposes,  covenanting 
to  make  certain  repairs  in  some 
of  the  rooms  in  the  old  build- 
ing and  to  finish  the  new 
building  (which  should  contain 
a  ceitain  number  of  rooms),  by 
a  specified  time,  and  that  such 
rooms  should  be  ready  for  occu- 
pation, and  possession  thereof 
should  be  given  by  such  speci- 
fied time,  and  the  rooms  were 
not  ready  for  occupation  until 
some  time  after  the  specified 
period,  —  Held,  the  evidence 
showing  that  rooms  in  a  hotel, 
both  furnished  and  unfurnished, 
have  their  value  for  use,  vary- 
ing with  certain  periods  of  the 
year,  which  is  known  and 
provable,  that  the  lessee's 
measure  of  damages  was  the 
proved  value  of  the  use  of  fur- 
nished rooms,  for  such  of  the 
rooms  for  which  he  had   f urni- 

*  ture,  and  for  the  others  the 
proved  value  of  unfurnished 
rooms.      Hexter    v.   JTwau,    109. 

2.  This  measure  is  not  open  to 
the  objection  that  it  involves 
the  allowance  of  contingent 
profits  for  the  use  of  the  furniture, 
or  of  profits  contingent  upon 
the  use  of  the  hotel  by  guests. 
The  allowance  for  the  value  of 
the  use  must  be  varied  accor- 
ding to  the  season  of  the  year. 
lb, 

3.  Upon  breach  of  a  covenant  by 
the  lessor  to  repair,  to  restore, 
to  ])ut  in  order,  or  to  replace  old 
appuitenances  with  new,  the 
lessee,  at  his  option,  has  the 
right  to  make  the  repairs,  &c., 
b^^  judicious  and  reasonable 
in  ou:  exuenditure,  and  recover 


the  expense  from  the  landlord, 
or  omit  to  n:ake  the  repairs, 
&c.,  and  sue  for  his  damages.  lb. 

4.  Where  the  lease,  for  the  pur- 
pose of  giving  a  security  for  the 
rent,  contains  this  clause,  **A 
lien  shall  be  given  by  the  said 
lessee  to  the  said  lessor  to  se- 
cure the  payment  thereof*'  (that 
is,  of  the  rent)  *'  on  all  the  fur- 
niture that  shall  be  placed  in 
said  hotel  by  said  lessee,"  an 
equitable  lien  is  not  raised. 
Hale  v.  Ornaha  National  Bank, 
207. 

5.  One  who,  without  notice  of 
the  lien,  takes  a  mortgage  to 
secure  a  prior  indebtedness  due 
him  by  the  mortgagor,  and  by 
the  mortgage  extends  the  time 
of  payment,  is  a  bona  fide  in- 
cumbrancer for  value,  and  takes 
free  of  an  equitable  lien.     lb. 

6.  Where,  by  the  subject  clause, 
property  is  transferred  subject 
only  to  certain  specified  liens, 
there  is  a  strong  inference  that 
all  other  liens  which  may  be 
held  by  the  transferror  are 
waived.     I  b. 

7.  Where  a  building  having  win- 
dows overlooking  vacant  prem- 
ises owned  by  the  lessor  is  de- 
mised, **with  the  appurten- 
ances, "  by  a  lease  containing  only 
a  covenant  for  quiet  enjoyment, 
the  lessee  acquires  no  right 
against  the  lessor,  or  those 
claiming  under  him,  to  have  the 
windows  remain  unobstructed 
for  the  passage  of  light  and  air, 
or  any  other  purpose.  Doyle  v. 
Lord,  421. 

8.  Such  a  right  does  not  pass 
under  the  clause,  **  with  the  ap- 
purtenaQce.s."  This,  although 
the  vacant  premises  are  situated 
in  the  rear  of  the  building  and 
have  erected  on  them  a  privy 
(constituting  what  is  ordinarily 
termed  a  yard),  it  appearing  that 
the  lessee  had  no  right  to  the 
use  of  the  privy  nor  of  access 
thereto.     1  b. 

9.  Consequently  the  lessor,  »)r  those 
claiming  under  him,  are  at   lib- 
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erty  to  place  an  erection  on' such 
vacant  premises,  although  the 
effect  is  to  entirely  obstruct  the 
windows  of  the  demised  house 
which  overlooks  the  vacant 
premises.     /  h, 

10.  These  rijjhts  arc  not  affected 
by  the  facts,  th*it  the  lessor 
had  covenanted  to  put  iron 
bars  in  the  windows;  had  for  :i 
valuable  consideration  sjranted 
to  an  adjoining  owner  the  privi- 
lege to  put  windows  in  his  build- 
ing looking  into  tiic  rear  prem- 
ises, and  had  covenanted  not  to 
obstruct  such  windows;  that  the 
lessee  was  restricted  by  the 
demise  to  him,  to  using  the 
demised  premises  for  a  particu- 
lar business,  for  which  business 
the  light  from  the  windows 
was  highly  desirable  and  bene- 
ficial, the  sales  largely  depend- 
ing on  it;  that  the  lessor  had 
subsequently  leased  the  vacant 
premises  to  the  party  who  was 
putting  up  the  erection  com- 
plained of,  making  such  subse- 
quent lease  subject  to  the  prior 
one,  and  providing  in  the  sub- 
sequent lease  that  the  lessee 
therein  should  not  interfere  with 
the  lessee  in  the  prior  lease,  in 
the  occupation  of  the  premises 
thereby  demised.     lb. 

11.  The  English  doctrine  of  an- 
cient lights  does  not  obtain  in 
the  state  of  New  York.     lb. 

12.  M.,  by  his  agent  J.,  leased 
certain  premises  to  an  Insurance 
Company.  The  lease  contained 
the  following  clause :  **  The  uue- 
third,  at  least,  of  the  front 
water-table  ...  is  reserved 
tor  signs  for  the  tenants  of  tlie 
rear  ottices,  and  such  amicable 
arrangement  for  signs  on  the 
side  entrance  as  may  be  agreed 
for."  M.,  by  the  same  agent, 
afterwards  leased  the  offices  in 
the  rear  t^  K.,  and  at  the  time 
of  delivery  to  K.  of  his  lease, 
also  handed  him  a  slip  of  paper 
on  which  was  printed  the  above 
clause  in  the  lease  to  the  In- 
surance   Company,    so   that  K. 


might  understand   what    rights 
he  had,  and  what  the  condition^ 
of    the   lease   to    the    Insurance 
Company  were.     On  both  least's 
was  endorsed  the  following  rule: 
**No     siun,     advertisement,     or 
uat'ce  shall  l>e  inacribed,  paint- 
ing or  affixed   on   any  part   of 
said   outside   or  inside  of    sai<i 
building,   except  of    such  color 
and  si?.e  in  such  places  upon  i?r 
in  caid  building  as  shall  be  first 
designated    by   said    lessor  and 
endorsed  hereon."      IlcUi,    th2«t 
K.    took   subject   to   the  above 
clause  in  the  lease  to  the  Insur- 
ance Company;  and  as  to  signs 
on  the  side  entrance  was  bound 
to  endeavor  to  efiect  an  amicable 
arrangement  with  the  Insurance 
Company.      Knoepfd    v.     Kiitg* 
County  Fire  I/ts,  Co.,  553. 

13.  Under  such  a  clause,  an  action 
in  equity  by  K.  respecting  signs 
on  the  side  entrance  was  not 
maintainable,  unless  K..  had 
used  all  reasonable  endeavors 
and  exhausted  all  the  means  in 
his  power  to  bring  about  an 
amicable  arrangement  with  the 
Insurance  Company.  He  was 
not  relieved  from  this  duty, 
by  having  been  insulted  by 
one  of  the  officers  of  the  com- 
pany about  a  month  before  he 
attempted  to  put  up  his  signs 
(even  if  such  were  the  fact).   Tb. 

14.  Such  an  action  as  to  signs 
on  water-table  was  not  main- 
tainable when  the  Insurance 
Company  at  all  times  conceded 
to  the  plaintiff  in  respect  tboreol 
all  that  the  court  finds  him  en- 
titled to.     lb, 

LIEN. 

As  to  the  right  •f  a  party  in 
possession,  claiming  •wnership, 
to  pay  oft  a  lien  and  claim  a 
subrogation;  see  remarks  of 
MoNELL,  Ch.  J.,  in  JSudson  v. 
iimith,  462. 

See  Assessments,    12-14;    Lanb- 

lord  and  tenant,  4-6 ; 

Mortgages. 
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LIMITATIONS  OF  ACTIONS. 

1.  A  promissory  note  of  a  third 
party,  payable  at  n  future  time, 
endorsed  and  delivered  by  a 
del)tor  in  payment  of  or  as 
security  for  a  part  of  his  indebt- 
edness, operates  to  take  the  case 
out  of  the  statute  of  limitations, 
as  of  the  day  of  its  delivery  to 
the  creditor,  not  as  of  its  pay- 
ment.    Smith  v.    Ryaii^  489. 

2.  A  payment  on  account,  or  a 
transfer  of  a  security  as  collater- 
al security  on  record,  operates  to 
take  a  case  out  of  the  statute 
only  by  reason  of  a  promise  im- 
plied from  the  act,  to  pay  the 
oalance.  Such  a  promise  caa 
be  implied  only  from  the  act  of 
the  debtor  himself  or  his  au- 
thorized agent.  In  the  case  at 
bar,  the  only  act  done  by  the 
defendant  was  the  transfer  of 
the  notes ;  the  payment  of  them 
at  maturity  by  the  makers 
was  nut  the  act  of  defendant  or 
of  his  authorized  agents.  The 
payment  by  the  makers  was  not 
made  as  agents  of  the  defen- 
dant, but  in  discharge  of  their 
principal  debt,  pursuant  to  their 
legal  obligations.     lb, 

LITERARY  PROPERTY. 

1.  Words  which  in  their  ordinary 
and  universal  use  denote  the 
virtues,  such  as  '*  Charity," 
** Faith,"  can  not  ordinarily  be 
appropriated  by  any  one  as  a 
title  or  designation  for  a  book, 
play,  &c.,  written,  &c.,  by  him, 
treating  or  enforcing,  symboliz- 
ing, &c.,  a  virtue,  to  the  exclu- 
sion of  any  other  person  who 
may  write,  &c.,  a  book,  play, 
&c.,  treating  upon,  enforcing, 
symbolizing,  &c.,  the  same  vir- 
tue     Isaacs  V.  Daly^  511. 

2.  There  may  be  cases  where  a 
title  is  not  made  use  of  in  bad 
faith,  or  to  promote  some  im- 
position, or  to  inflict  a  wrong, 
when  a  court  of  justice  should 
interfere  to  prevent  its  use  or  to 
compensate  a  party  who  has  in 


consequence  sustained  an  injury^ 
J  6. 

MALICIOUS  PROSECUTION. 

1.  Malice  and  want  of  probable 
cause  must  be  proved  to  sustaiu 
an  action  for  malicious  prosecu- 
tion and  false  imprisonment. 
It  is  well  settled,  that  if  malice 
had  been  expressly  proven,  that 
the  action  could  not  be  main- 
tained unless  the  plaintiff  alsa 
established  that  there  was  na 
probable  cause  for  the  arrest.  If 
It  appears  that  the  plaintiff  was 
wholly  innocent  of  the  charge 
preferred,  yet  his  action  will  be 
defeated,  if  defendant  proves, 
that  he  had  reasonable  grounds 
to  believe  that  plaintiff  was 
guilty  at  the  time  defendant 
made  his  complaint,  and  caused 
plaintiff's  arrest.  Wilson  v. 
King,  384. 

2.  On  the  review  of  the  facts  in 
the  case  at  bar,  the  court  held 
that  probable  cause  for  the  de- 
fendant's action  was  fully  estab- 
lished, and  justified  the  dis* 
missal  of  the  complaint.     Ih 

3.  The  fact  that  the  officer  ar- 
rested plaintiff  without  a  war- 
rant, was  no  ground  for  sustain- 
ing the  action.  Although  no  fel- 
ony had  in  fact  bt^en  committed, 
the  officer  had  reasonable 
grounds  to  believe  that  one  had 
been  committed,  and  acted  in 
good  faith  and  without  evil  de- 
sign, and  was,  therefore,  author- 
ized to  make  the  arrest  without 
a  warrant.  The  question  of 
malice  and  probable  cause  is 
one  of  law  for  the  decision  of 
the  court,  and  not  one  of  fact 
for  the  jury.     Ih, 

MARRIED  WOMEN. 

1.  The  plaintiff,  a  married  woman, 
made  and  indorsed  five  several 
promissory  notes  of  five  hun- 
dred dollars  each,  for  the  ac- 
commodation of  her  husband;, 
one  of  which  had  been  collected 
after  judgment,  an  action  com 
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meDced  upon  auother,  and  sep- 
arate actions  threatened  upon 
each  of  the  others.  She  claims 
that  she  is  not  liable  for  the 
payment  of  either  of  these 
notes,  and  states  sufiident  rea- 
sons that  would  amount  to  a 
valid  defense  to  any  action 
brought  asrainst  her  on  the  same, 
and  she  prays  for  equitable  re- 
lief:— 

1.  That  her  signature  on  the 
notes  be  canceled. 

2.  That  she  be  released  from 
all  liability  by  reason  of  her  sig- 
nature upon  them. 

8.  That  defendant  be  enjoined 
and  restrained  from  commencing 
or  maintaining  any  action 
against  her  on  account  of  said 
notes.  On  the  demurrer  of  the 
defendant  alleging  that  the 
complaint  did  not  state  facts 
sufficient  to  constitute  a  cause 
of  action, — Hddy  that  although 
the  plaintiff  incurred  no  legal 
obligHtion  by  her  indorsement, 
Ac.  {Philips  V.  Wicks,  88  Super. 
Ct.  254),  and  has  a  valid  defense 
to  any  action  upon  them,  she 
can  not  relieve  herself  of  the 
obligation  in  a  court  of  equity. 
She  must  wait  until  she  is  sum- 
moned before  a  court  of  law, 
when  her  defense  interposed 
will  be  heard,  and  her  legal 
rights  declared.  Hoffman  v. 
Treadwdl^  183. 
2.  Under  the  decisions  and  under 
the  principles  of  equity,  as  ad- 
judicated and  understood,  noth- 
ing appears  in  the  facts  of  this 
case  that  will  give  a  court  of 
equity  jurisdiction.  The  rem- 
edy of  the  plaintiff  is  perfect, 
and  attainable  in  a  court  of  law, 
in  her  answer  to  any  action 
brought  on  these  notes  or  any 
one  of  them.     lb. 

MORTGAGES. 

Where  a  mortgagee  of  chattels, 
whose  right  to  possession  has 
become  perfected  under  the 
mortgage,  obtains  possession  in 


a  lawful  manner,  and  sells  tbe 
property  generally  without  tak- 
ing any  notice  of  a  prior  lien  or 
mortgage,  he  is  not  liable  in 
trespass  or  trover  at  the  suit  of 
the  mortgagor  or  the  prior  lienee 
or  mortgagee.  Halo  y.  OfMiha 
National  Bank,  207. 

MOTIONS. 

1.  Upon  a  motion  to  dismiss  a 
complaint  on  a  particular 
ground,  if  that  ground  is  untena- 
ble, and  there  is  no  other  gronnd 
which  is  incapable  of  being  ob- 
viated, a  denial  of  the  motion  is 
proper.    BaynorY.  Hoagland^  11. 

2.  Upon  the  denial  of  such  a  mo- 
tion, if  no  other  motion  or 
request  is  made,  and  no  evidence 
given  on  the  part  of  the  defense, 
the  court  can  not  do  otherwise 
than  direct  a  verdict  for  the 
plaintiff.     Ih. 

8.  Defendants,  on  the  4th  of  No- 
vember, 1874,  offered  to  allow 
judgment  to  be  t>aken  against 
them  for  seven  hundred  and 
fifty  dollars,  with  interest  and 
costs,  which  offer  was  not 
accepted,  and  defendant  after- 
wards answered,  contesting 
plaintiff^s  claim  for  all  sums  be- 
yond the  said  seven  hundred 
and  fifty  dollars.  Plaintiff 
moves  for  an  order  that  the 
defendant  pay  to  him  the 
amount  of  said  offer. — HddL, 
That  since  the  amendment  of 
§  244  of  the  code  (in  1857), 
such  an  application  has  been 
and  should  be  granted.  Wiremaa 
7.  Remington  Sewing  Machine 
Oo.,  814. 

See  Appeal,  2,  17-19,  24,  25,  28; 

JuDGMEi^T,  3,  4,  6,  7;    New 

Trial;  Reference,  8-6. 

MIINICIPAL    CORPORATIONS. 

Where  the  duties  of  an  employee 
of  a  municipal  corporation  do 
not  absolutely  require  his  pres- 
ence every  day  at  the  ofiSice  of 
another  officer  of  the  corpora- 
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tion,  the  fact  that  his  omissions 
to  be  present  are  namerous,  his 
attendance  not  being  necessary 
to  the  faithful  discharge  of  his 
duties,  forms  no  defense  to  an 
action  for  his  salary.  Whitney 
V.  Mayor ^  d:c.y  of  Neio  York,  106. 

See  Kbw  York  Citt. 

NEGLIGENCE. 

1.  Where  the  pledgee  of  goods 
left  the  goods  in  a  warehouse 
selected  by  the  pledgor  (which 
was  a  suitable  place),  under  the 
charge  of  warehousemen  who 
had  previously  been  co-partners 
with  the  pledgor,  and  who  had 
sustained  good  reputations  up  to 
the  time  of  their  subsequent 
absconding,  and  employed  an 
agent  who  periodically  visited 
the  warehouse  and  examined 
the  goods  to  see  ihat  they  were 
properly  stored  and  protected, 
And  kept  in  proper  condition, 
his  last  visit  being  about  a  week 
before  the  absconding, — Held, 
that  the  pledgee  was  not  guilty 
of  gross  negligence,  and  there- 
fore not  liable  for  the  value  of 
the  goods  stolen  or  misappro- 
priated by  the  absconding  ware- 
housemen. Van  Nostrand  v. 
New  York  Guaranty  and  Indem- 
nity Co.y  73. 

2.  If  a  street  railway  car  is  at  rest 
or  on  the  point  of  rest,  although 
some  motion  remains,  the  get- 
ting on  by  a  passenger  at  the 
the  front  instead  of  the. rear 
platform  is  not,  as  matter  of  law, 
contributory  negligence.  MaJier 
v.  Central  Park^  North  Jb  East 
JRker  B.  R,  Co.,  155. 

55.  If  the  evidence  leaves  it  un- 
certain as  to  whether  the  motion 
was  not  so  great  as  to  make  it 
unsafe  for  a  man  of  common 
prudence  to  get  on  tlie  car,  the 
question  should  be  submitted  to 
the  jurj.    Ih, 

4.  The  hurrying-up  of  the  horses 
while  a  passenger  is  in  the  act  of 
getting  on,    and   before    he  is 


fnirlyon,  is  evidence  of  negli- 
gence to  go  to  the  jury.     /  A. 

5.  Where  there  was  evidence  that  at 
the  time  a  passenger  was  getting 
on  a  car  by  the  front  platform ,  the 
car  was  at  rest  or  on  the 
point  of  rest,  and  that  the  driver 
invited  the  passenger  to  get  on 
by  the  front  platform,  and  the 
court  charged  the  jury  that  they 
should  find  for  the  defendant, 
unless  the  proof  showed  that 
the  car  was  stopped  or  being 
stopped,  and  further  charged 
that  the  front  platform  is  a  place 
of  danger,  and  the  occupation 
of  it  or  an  attempt  to  ^et  on  by 
it  is  prima  facie  evidence  of 
danger,  unless  the  passenger  is 
invited  so  to  do  by  a  servant  of 
the  company, — Held^  that  the 
qualification  as  to  the  invitation 
must  be  considered  as  applied 
to  the  case  of  a  passenger  at- 
tempting to  get  on  while  the  car 
was  at  rest  or  the  point  of  rest. 
In  this  aspect  the  charge  was  a 
more  favorable  one  to  the  carrier 
than  he  had  a  right  to  ask  for. 
Ih. 

6.  In  this  case  the  complaint  was 
dismissed  on  the  motion  of  the 
defendant  at  the  trial,  when 
the  plaintiff  had  rested,  for  the 
reason  that  the  plaintiff's  case 
had  failed  because  it  clearly 
appeared  that  the  plaintifi'^s 
negligence  had  contril>uted  to 
the  injury.  The  plaintiff  asked 
the  court  to  submit  the  question 
to  the  jury  and  the  court 
refused.  On  the  argument  at 
general  term,  the  main  point  of 
error  claimed  by  the  appellant, 
was  the  refusal  of  the  court  to 
submit  the  question  of  the 
plaintiffs  negligence  to  the  jury ; 
that  thereby  the  plaintiff  had 
been  denied  the  right  of  a  trial 
by  jury,  and  been  compelled  to 
submit  her  claim  to  the  decision 
of  a  single  judge.  Ileldy  by 
the  court,  tha*  if  the  evidence  on 
the  trial  clearly  established  the 
plaintifi^i  negligence,  and  was 
undisputed,    and    the  inference 
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from  that  endence  indisputable, 
the  court  can  pronounce  the 
law  applicable  without  going 
throu<;h  the  form  of  taking  a 
verdict  of  the  jury  on  the  point. 
Me  Lain  v.    Van  Zandt,  .S47. 

7.  The  plaintiff  must  make  a 
prima  facie  case,  must  show 
that  the  injury  was  not  caused 
partly  by  negligence  with  which 
the  plaintiff  was  chargeable. 
lb. 

8.  If  there  is  an  entire  want  of 
proof  as  to  the  care  the  plaintiff 
used,  the  complaint  should  be 
dismissed,     lb, 

9.  On  the  whole  case,  it  appearing 
clearly  that  the  child  was  non 
Bui  juris,  and  the  father  negli- 
gent, the  dismissal  of  the  com- 
plaint by  the  court  was  affirmed. 
lb. 

NEW  TiaAL. 


2. 


1. 


3. 


1.  Where  upon  a  motion  for  a 
new  trial,  on  the  ground  of 
newly  discovered  evidence,  the 
case  made  by  the  affidavits  is  to 
a  great  extent  neutralized  by 
opposint?  affidavits,  and  the 
credibility  of  the  affiants 
tor  the  moving  party  is  mater- 
ially impaired  by  retractions, 
explanations,  and  qualifications 
made  by  some  of  them  in  subse- 
quent aftidavits,  in  which  they 
also  stated  the  manner  in  and 
inducements  under  which  these 
prior  affidavits  had  been  pro- 
cured, and  other  suspicious  cir- 
cumstances appeared,  such  as  4. 
that  several  of  the  affiants 
could  not  be  found  at  the  places 
of  residence  given  by  them; 
that  one  denied  that  he  had 
signed  or  sworn  to  any  affidavit ; 
that  another  had  admitted  that 
the  affidavit  made  by  him  was 
untrue,  and  had  been  made  for  a 
money  consideration;  that  the 
moving  party  had  paid  out  con- 
siderable money,  and  had  agreed 
with  one  of  the  affiants  to  pay 
him  a  large  sum  for  the  discov- 
ery and  procurance  of  testimony 


2. 


5. 


sufficient  to  obtain  a  new  trial, 
the  motion  should  be  denied. 
Chaftinan  v.  0^Bri4»iy  244. 
Upon  a  motion  for  a  new  trial 
on  the  evidence,  the  fact  that  the 
party  did  not  call  the  attention 
of  the  court  to  bis  claim  that 
the  weight  of  the  evidence  a^ 
matter  of  law  called  for  a  verdict 
in  his  favor  is  sufficient  cause 
for  denying  the  motion.  Pollock 
V.  Brennan^  477, 

NEW  YORK  CITY. 

The  clerks  of  the  court  of 
common  pleas  of  the  county  of 
New  York  are  not  officers  of  the 
city  and  county  government. 
They  are  a  part  of  the  court, 
which  is  an  incorporeal  political 
being,  forming  a  part  of  the 
judicial  system  of  the  state. 
I/indon  V.   Mayor y  &c^   of  New 

York,  467. 

The  officers  whose  salaries  the 
board  of  apportionment  has 
power,  under  ch.  583  of  tbe 
act  of  1871,  to  regulate,  are 
those  who  form  a  part  of  the 
political  government  of  the  city 
and  county  of  New  York,  and 
are  connected  with  the  executive 
or  leojislative  departments;  and 
not  those  who  are  a  part  of  the 
judicial  system  of  the  state.    Jh. 

Therefore  the    board    has    no 
power  to  reduce  the  salary  of 
the  deputy  clerk  of  the  court  of 
common  pleas  for  the  city  and 
county  of  New  York.     lb. 

That  a  power  has  been  exercised 
can  not  be  inferred  or  implied 
from  the  fact  that  a  power,  not 
coupled  with  a  duty,  has  been 
conferred.  Oakley  v.  Mayor^ 
<f?c.,  of  New  York,  549. 

The  resolution  of  the  board  of 
supervisors  of  New  York  city^ 
"that  all  losses  which  may  be 
sustained  by  tlie  default  of  any 
of  the  collectors  of  the  several 
wards  of  the  city  be  charged  to 
the  said  wards,  respectively,  and 
added  to  the  taxes  of  said  ward 
this  year,"  passed  under  author- 
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ity  of  the  act  of  1837,  ch.  80, 
pp.  59,  60,  merely  coDfers  a 
power  to  return  for  taxes,  not 
coupled  with  a  duty.  No  impli- 
cation can  therefore  arise  from 
the  passage  of  the  resolution 
that  any  particular  defalcation 
has  been  charged  against  or  in- 
cluded in  the  tax  levy  of  any 
particular  ward.  Ih. 
<>.  That  act  applies  only  to  cases 
where  the  collector  and  his  sure- 
ties are  insolvent.     Tb. 

7.  Levying  and  collecting  taxes 
under  such  resolution  does  not 
release  or  discharge  the  sureties 
of  a  collector.     7  b. 

8.  SeviM/i,  if  the  tax-payers  are 
made  the  ultimate  losers,  they 
might  insist  on  being  reimbursed 
by  any  securities  held  by  the 
corporation,  and  such  securities 
might  be  valid  in  their  hands,  and 
would  be  valid  if  they  could  be- 
come the  transferrees  thereof.  lb. 

See  Absessmbkts. 

OFFICERS. 

See  Municipal  Cobporations  , 
New  York  City,  1-3. 

ORDERS. 
See  Appeal,  7,  10. 

PARTIES. 
See  Fraud,  1. 

PARTNERSHIP. 

1.  When  one  partner,  during  the 
partnership,  negotiates  respect- 
ing and  obtains  the  exclusive 
use  of  a  right  in  which  the  firm 
was  interested,  he  will  be  de- 
clared to  hold  such  use  in  trust  of 
the  firm.  Westop  v.  Ketcham^  54. 

2.  When  a  firm  under  a  contract 
with  the  owner  has  the  right  to 
the  exclusive  use  of  a  trade-mark, 
and  during  the  partnership  one 
of  the  firm  enters  into  an  agree- 
ment with  the  owner,  whereby 
the  previous  contract  is  canceled 
and  a  new  ooe  made,  giving  to 
racb  member  the  exclusive  use 


of  the  trade-mark  for  a  certain 
number  of  years,  on  certain  con- 
ditions, and  at  the  end  of  that 
term,  the  conditions  having  been 
performed,  the  sole  and  exclu 
sive  right  and  title  to  the  trade- 
mark,— lleld^  that  such  partner 
took  and  held  the  contract,  and 
all  the  rights  and  interests  givf  n 
thereby,  as  trustee  for  the  firm. 
lb, 

8.  In  the  trade-mark  case  above 
put  the  other  partners,  after 
knowledge  of  the  contract  made 
by  their  copartner,  expressed 
their  disapprobation,  but  did 
not  immediately  resort  to  their 
legal  remedy,  and  notwithstand- 
ing the  act  of  their  copartner 
still  continued  the  firm,  and  in 
its  business  used  the  trade-mark, 
and  manufactured  under  it  as 
before,  and  paid  to  the  owners 
out  of  the  firm's  funds  the  suras 
stipulated  to  be  paid;  yet  it  ap- 
pearing that  the  copartner  who 
procured  the  contractor  his  own 
benefit  alone  knew  the  secret 
of  the  manufacture, — Held^  a 
forced  acquiescence,  which 
would  not  sustain  a  finding  of 
ratification.     1  b, 

4.  If  they  had  moved  in  the  mat- 
ter, adversely,  they  would,  in  as- 
serting their  remedy,  not  have 
possessed  the  knowledge  by  the 
use  of  which  the  capital  em- 
ployed in  the  manufacture  (all 
of  which  was  contributed  by 
them),  might  be  made  remunera- 
tive,    lb. 

5.  Fraudulent  representations, 
made  by  one  member  of  a  firm, 
which  induced  the  purchase  of 
property  from  the  firm,  creates 
a  liability  wholly  discoonected 
from  the  liability  of  the  firm, 
upon  the  contract  made  with 
them.  For  the  fraud  the  membei 
of  the  firm  committing  the  same 
is  alone  liable  to  the  person  in- 
jured. Goldberg  v.  Dougherty^  189. 

6.  ,The  recovery  of  a  judgment 
against  the  firm  (by  the  person 
defrauded)  upon  the  violation 
of  the  contract,  is  no  defense  to 
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an  actiOD  against  the  individual 
member  of  the  firm  for  the  fraud. 
The  causes  of  action  are  several, 
and  the  obligation  or  liability 
incurred  by  the  individual  mem- 
ber, by  his  deceit,  is  an  addi- 
tional and  separate  security  to 
the  purchaser.    lb, 

PAYMENT. 

1.  A  promissory  note  of  a  third 
party,  payable  at  a  future  time, 
endorsed  and  delivered  by  a 
debtor  in  payment  of  or  as 
security  for  a  part  of  his  indebt- 
edness, operates  to  take  the  case 
out  of  the  statute,  as  of  the  day 
of  its  delivery  to  the  creditor, 
not  as  of  its  payment.  Smith  v. 
Byan^  489. 

2.  A  payment  on  account,  or  a 
transfer  of  a  security  as  collat- 
eral security  on  account,  operates 
to  take  a  case  out  of  the  statute 
only  by  reason  of  a  promise  im- 
plied from  the  act,  to  pay  the 
balance.  Such  a  promise  can  be 
implied  only  from  the  act  of 
the  debtor  himself  or  his  author- 
ized agent.  In  the  case  at  bar, 
the  only  act  done  by  the  defend- 
ant was  the  transfer  of  the  notes ; 
the  payment  of  them  at  matur- 
ity by  the  makers  was  not  the  act 
of  defendant  or  of  his  authorized 
agents.  The  payment  by  the 
makers  was  not  made  as  agents 
of  the  defendant,  but  in  dis- 
charge of  their  principal  debt, 
pursuant  to  their  legal  obliga- 
tions,   lb. 

See  Insurance,  1. 

PERFORMANCE. 

See  OoirrRACTs,  21 ;  Spbcifzo 
Perfo&mancs. 

PLEADING. 

1.  When  the  defendant's  pleading 
formally  and  explicitly  admits 
that  which  establishes  the  plain- 
tiff's right,  he  will  not  be  suf- 
fered to  deny  its  existence  or  to 
prove  any  state  of  facts  incon- 


sistent with  that  admisaian. 
Sehreyer  v.  Mayor ^  Jtc,^  of  yew 
Tori,  1. 
2.  Thus,  when  the  complaint  a  vera 
that  the  contract  sued  on  was 
made  by  the  defendant,  and  the 
answer  expressly  admits  such 
averment,  the  defendant  can  not 
be  permitted  to  prove, — 

1.  Either  that  the  contract 
was  not  his,  and  that  conse- 
quently he  was  not  liable  there- 
on. 

2.  Or  (there  being  no  affirma- 
tive defense  to  that  effect)  that 
the  contract,  being  fair  on  its 
face,  was  illegal,     lb. 

8.  When  the  complaint  avers'  the 
making  of  a  contract  fair  on  its 
face,  and  the  answer  admits  such 
averment,  the  illegality  of  the 
contract  can  not  be  insisted  on 
to  defeat  a  recovery  unless  such 
illegality  is  set  up  in  the  answer 
as  an  affirmative  defense.     Ih. 

4.  The  fact  that  one  of  the  defend- 
ants has  answered,  has  no  effect 
upon  the  determination  of  the 
question  as  to  whether  a  de- 
murrer is  well  taken  or  not. 
Webb  V.  Vanderbilt,  4. 

5.  Admission  of  title  in  the  plain- 
tiff by  the  answer  preludes  de- 
fendant from  insisting  that  the 
plaintiff  was  a  mere  trustee,  and 
had  no  leviable  interest.  Bruce 
V.  Kelly,  27. 

6.  The    court  has  the  power  to  al- 
'   low  any  allegation  materi  al  to  the 

case  to  be  inserted  in  the  answer, 
although  the  effect  may  be  to 
change  the  defense;  and  when 
a  new  trial  has  been  ordered  the 
court  has  the  same  power  to  al- 
low the  parties  to  amend  their 
pleadings  as  before  the  trial. 
Sehreyer  v.  Mayor,  <fec.,  of  Netff 
York,  277. 

7.  In  an  action  upon  a  promissory 
note,  an  admission  in  the  answer, 
*'  that  at  the  time  mentioned  in 
the  complaint,  they  (the  defen- 
dants) made  and  endorsed  a  note 
like  that  set  forth  therein,"  un- 
accompanied with  anything  tend- 
ing to  show  that  it  was  a  dis- 
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tinct  note  from  that  described 
in  the  complaint,  and  on  which 
the  action  is  brought,  must  be 
held  to  refer  to  the  note  sued 
upon.     Moody  v.  Andrews^  302. 

8.  The  defendant  in  this  case, 
after  a  general  denial,  with 
some  exceptions,  attempted  to 
set  up  a  counter-claim  in  the 
answer.  The  plaintiff  demurred 
to  the  counter-claim,  on  the 
ground  *^that  the  same  does 
not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  plaintiff's 
complaint."  The  court  below 
overruled  the  demurrer,  with- 
out prejudice  to  the  right  of 
plaintiff  to  move  that  the  defenses 
m  the  answer  be  made  more  de- 
finite and  certain.  ITeldy  on 
appeal,  that  this  demurrer  in  its 

S resent  form  notifies  the  defen- 
ant  that  the  objections  to  the 
pleading  are  not  of  a  general 
nature,  but  confined  to  the 
special  matter  seated  therein, 
namely,  the  counter-claim ; 
therefore,  the  order  below  must 
be  examined  upon  the  nature  of 
this  special  ground  of  demurrer. 
Armour  v.  Leslie^  353. 

9.  The  code  distinguishes  between 
a  defense  and  a  counter-claim. 
It  IS  not  necessary  that  a  coun- 
ter-claim should  contain  facts 
sufficient  to  make  a  defense,  and, 
therefore,  it  was  impossible  for 
the  court  below  to  properly 
make  any  other  order  than  that 
appealed  from.  It  would  be 
clearly  wrong  in  this  case,  for 
the  court  to  decide  tliat  the  al- 
legations did  not  constitute  a 
counter-claim,  because  they  were 
not  sufficient  as  a  defense.  /  h. 

10.  Where  a  defendant  relies  on 
certain  facts  which  can  consti- 

.  tute  a  defense  only  as  connected 
with  the  basis  of  the  cause  of 
action,  he  must  in  his  answer 
distinctly  aver  and  show  such 
connection.  Donovan  v.  Com- 
pagnie  Generals  Tran^-Atlan- 
tique^  519. 

11.  Plaintiff  brought  an  action 
against  a  common  carrier  for  the 


non-delivery  and  loss  to  her  of 
a  certain  case  of  merchandise, 
delivered  to  it  at  a  certain  time. 
An  answer  averring  that  plain- 
tiff did  deliver  baggage  and 
merchandise  at  the  time,  with 
the  intention  of  being  smuggled, 
and  that  on  her  arrival  at  the 
port  of  New  York,  she  did 
smuggle  ashore  from  the  steamer 
large  quantities,  which  formed 
part  of  her  baggage,  does  not 
comply  with  the  above  rule.  It 
is  bad,  as  not  distinctly  averring 
that  the  specific  case  for  the  loss 
of  which  the  action  was  brought, 
and  which  formed  the  basis  of 
the  cause  of  action,  was  shipped 
with  such  intention.     lb. 

See  Bill  of  Particulars. 

PLEDGE. 

1.  Where  the  pledgee  of  good& 
left  the  goods  in  a  warehouse 
selected  by  the  pledgor  (which 
was  a  suitable  place)  under  the 
charge  of  warehousemen  who 
had  previously  been  co-partners, 
with  the  pledgor,  and  who  had 
sustained  good  reputations  up 
to  the  time  of  their  subsequent 
absconding,  and  employed  an 
agent  who  periodically  visited 
the  warehouse,  and  examined 
the  goods  to  see  that  they  were- 
properly  stored  and  protected, 
and  kept  in  proper  condition, 
his  last  visit  being  about  a  week 
before  the  absconding, — Heldy 
that  the  pledgee  was  not  guilty 
of  gross  negligence,  and  there- 
fore not  liable  for  the  value  of 
the  goods  stolen  or  misappropri- 
ated by  the  absconding  ware- 
housemen. Van  No8trand  v. 
New  York  Ouaranty  db  Indent-- 
nity  Co,^  73. 

2.  Where  a  party  holds  a  note  as 
a  pledge,  the  law  confers  upon 
him  the  power  to  receive  the 
whole  money  from  the  makera 
of  the  note,  and  sue  and  collect 
the  same.  The  money  when  re- 
ceived by  him,  is  held  as  a  sub- 
stitute for  the  note,  and  subject 
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to  all  the  terms  and  conditions 
affecting  it  (Garlirk  v.  Jamgs, 
12  John.  146).  When  commer- 
cial paper  is  received  as  security, 
for  an  advance  of  money  made 
upon  it  at  the  time,  without 
notice  of  any  defects  of  title, 
the  law  merchant  protects  the 
transferee  against  all  latent 
equities,  whether  of  the  parties 
to  the  paper  or  third  persons 
{We^iver  v.  Barden,  49  N,  T. 
294 ;  Mullev  v.  Pondir,  55  N.  F. 
832).  The  pledgee  of  commer- 
cial paper,  in  the  absence  of  any 
special  power,  is  bound  to  hold 
it,  and  to  collect  it,  and  apply 
the  money  to-  pay  the  loan,  and 
to  account  for  and  to  return 
the  balance,  if  any  remain 
\Wheeler  v.  JViwhould,  16  ^V.  F. 
892).  The  allegation  in  this 
answer  to  the  tlfect  that  there 
are  other  parties  claiming  title 
to  the  note,  or  to  the  proceeds, 
are  of  no  force.  The  proceeds 
of  the  note  are  to  be  reached 
through  the  plaintiff.  Moody  v. 
Afidrews,  802. 
3.  This  answer  does  not  put  in 
issue  plaintiff's  allegation  in  the 
complaint,  that  he  is  the  lawful 
holder  of  the  note,  but  states 
facts  that  do  show  that  the 
plaintiff  is  the  lawful  holder  of 
the  note,  for  value.     lb. 

PRINCIPAL  AND   AGENT. 

In  this  state,  many  cases  have 
been  decided  where  it  has  been 
held,  that  when  a  contract  not 
under  seal  has  been  made  in 
writing  by  a  person  apparently 
acting  on  his  own  behalf,  his 
•unnamed  and  undisclosed  prin- 
-cipal  may  sue  and  be  sued  upon 
the  same,  although  the  contract 
was  required  to  be  in  writing  by 
the   statute   of  frauds    but   the 

firinciple  and  rule  of  these  cases 
ail,  in  the  case  cf  a  contract 
under  seal  for  the  conveyance  of 
real  estate.  An  unnamed  and 
undisclosed  principal  can  not  be 
jnade  liable  for  a  breach  of  such 


a  contract,  nor  compelled  to  per- 
form the  same  specifically,  nor 
can  he  enforce  the  same.  S*^ 
the  able  opinion  of  the  court  in 
this  case,  for  the  review  of  nu- 
merous decisions  upon  this  ques- 
tion.     Brigga  v.  Partridge^  339. 

PRINCIPAL  AND  SURETY. 

Where,   after  the  execution    of  a 
bond  with  sureties  for  the  faith- 
ful performance  by  the  principal 
of  certain  duties  and  trusts,  and 
the  accounting  and  paying  over 
of  all  moneys  of    the    obligee 
coming  to  his  hands,  the  princi- 
pal received,  in  the  course  of  his 
employment,  moneys  of  the  ob- 
ligee which  he  failed  to  account 
for  and  pay  over,  which  was  well 
known   to    the    oblijjiei*, — Held, 
that     the     obligee's     thereafter 
keeping  the  employee  in  his  ser- 
vice, without  notifying  the  sure- 
ties of  such  default,  did  not  dis- 
charge them  from  liability  for 
future  default,  it  not  appearing 
either  that  the  omission  to  give 
notice  resulted  in  any  injury   to 
the  sureties,  or  that  the  default 
was  fraudulent  in  its  character. 
Atlantic  &  Pacific    Tel.    Co,    v. 
Barnes,  40. 

PROMISSORY  NOTES. 

1.  A  transfer  of  a  promissory  note 
by  delivery  without  the  payee's 
indorsement,  if  made  on  a  valu- 
able consideration,  amounts  to 
an  assignment,  and  passes  the 
title  to  the  note  to  the  person  to 
whom  it  is  delivered.  Riynor 
V.  Uoagland^  11. 

2.  Such  a  transfer  will  pass  the 
title  free  Irom  the  equities  be- 
tween the  maker  and  payee, 
when  the  note  thus  transferred 
pursuant  to  agreement  between 
the  maker,  payee,  and  transferee 
to  that  effect,  is  delivered  to  the 
transferee  in  renewal  of  a  for- 
mer note  made  by  the  same 
maker,  payable  to  the  same 
payee,  and  indorsed  by  the 
payee,  held  by  such  transferee, 


INDBX. 


589 


and  on  which  the  liability  of  the 
maker  and  indorser  had  become 
fixed,  and  to  which  neither  of 
them  had  any  defense  as  against 
the  holder.    1  h. 

8.  Where  a  promissory  note  is 
made  at  the  request  and  for  the 
accommodation  of  the  plaintiff, 
without  any  consideration  what- 
ever between  the  plaintiff  and 
the  maker,  such  facts  constitute 
a  good  defense  in  favor  of  the 
maker.     Murphy  v.   Keyes,  18. 

4.  Where  there  was  evidence  to 
the  effect  that  plaintiffs  having 
a  claim  against  A.  (the  father), 
requested    him    to    give    them 
therefor  the  notes  of  one  of  his 
sons,  as  they  conld  not  use  his 
paper,  and  that  thereupon  at  an 
interview  between  one  of   the 
plaintiffs,   the  father    and    his 
son,   at  which  the    son    made 
the  note  sued  on,  the  father,  in 
the  presence    of   the    plaintiff, 
said  to  his  son  that  the  making 
of  the  note  was  a  mere  form, 
and  that  he,  the  father,  would 
see  to  it,  and   the  son    would 
have  nothing  to    do  with    it, 
and  thereupon  the  son  gave  the 
note  payable  to  the  order  of  the 
father,  knowing  it  was  for  a  debt 
due  by  the  father  to  the  plain- 
tiffs, which  note  was  indorsed 
by  the  father  to  the  plaintifis, 
and  also  evidence  to  the  effect 
that  before  this  interview  the 
father  had  told  the  son  that  the 
plaintiffs  wanted  his  note,  and 
the    son    objected    on    ground 
that  he    owed  plaintiffs   noth- 
ing  whatever   on   it,   and  the 
father  said  that  the    plaintiffs 
wanted  his  (the  son^s)  note,  so 
that  they  could  raise  money  on 
it,  inasmuch  as  they  could  not 
raise  money  on  the  father's  note, 
and  that  it  was  a  mere  form ;  and 
also  conflicting  evidence  as  to 
whether  plaintiffs  save  a  receipt 
for  the  debt  for  which  the  note 
was  received,  or  took  the  note 
in  payment  for  the  debt, — Heldy 
that  the  evidence  was  sufficient 
to  carry  the  case  to  the  jury  on 


the  question  as  to  whether  the 
note  was  made  at  the  request  of 
and  for  the  accommodation  of 
the  plaintiffs,  without  any  con- 
sideration whatever  between 
the  plaintiffs  and  the  son.     lb, 

5.  In  an  action  upon  a  promissory 
note,  an  admission  in  the  an- 
swer, *'that  at  the  time  men- 
tioned in  the  complaint,  they 
(the  defendants)  made  and 
endorsed  a  note  like  that  set 
forth  therein,"  unaccompanied 
with  anything  tending  to  show 
that  it  was  a  distinct  note  from 
that  described  in  the  complaint, 
and  on  which  the  action  is 
brought,  must  be  held  to  refer 
to  the  note  sued  upon.  Moody 
V.  AndrewSy  302. 

6.  The  holder  of  a  negotiable 
promissory  note  is  entitled  to 
protection  against  latent 
equities  existing  between  the 
parties  to  the  paper,  when  he 
became  the  holder,  only  when 
he  has  paited  with  something 
of  value  in  money  or  property 
for  the  note,  at  the  time  he 
received  the  same,  or  he  must 
have  incurred  some  responsibil- 
ity or  liabilty,  or  parted  with 
some  right  on  the  faith  of  the 
note.     MeQuade  v.  Irwin,  396. 

7.  The    case    at  bar,  where    the 
plaintiff  received    the  note  for 
an    existing    antecedent    debt, 
does  not  fall  within  this  well 
and  long  established  rule.    lb. 

See  Payment,  1;  Plbdgb,  2. 

RAILROADS. 

1.  If  a  street  railway  car  is  at  rest 
or  on  the  point  of  rest  although 
some  motion  remains,  the  get- 
ting on  by  the  front  insteaa  of 
the  rear  platform  is  not,  as 
matter  of  law,  contributory 
negligence.  Maker  v.  Central 
Park,  North  <&  East  Biver  R  R. 
Co.,  155. 

2.  If  the  evidence  leaves  it  un- 
certain as  to  whether  the  motion 
was  not  so  great  as  to  make  it 
unsafe  for  a   man  of  commoj 
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pmdence  to  get  on  the  car,  the 
question  should  be  submitted  to 
the  jury.    Ib» 

8.  The  hurrying-up  of  the  horses 
while  a  passenger  is  in  the  act  of 
getting  on,  and  before  he  is 
fairly  on,  is  evidence  of  negli- 
gence te  go  to  the  jufy.     Tb. 

4.  Where  there  was  evidence  that 
at  the  time  a  passenger  was 
getting  on  a  car  by  the  front 
platform,  tne  car  was  at  rest  or 
on  the  point  of  rest,  and  that 
the  driver  invited  the  passenger 
to  get  on  by  the  front  platform, 
and  the  court  charged  the  jury 
that  they  should  find  for  the  de- 
fendant, unless  the  proof  showed 
that  the  car  was  stopped  or  being 
stopped,  and  further  charged  that 
the  front  platform  is  a  place  of 
danger,  and  the  occupation  of  it 
or  an  attempt  to  get  on  by  it  is 
prima  facie  evidence  of  danger, 
unless  the  passenger  is  invited 
so  to  do  by  a  servant  of  the 
company, — Held,  that  the  quali- 
fication as  to  the  invitation 
must  be  considered  as  applied 
to  the  case  of  a  passenger  at- 
tempting to  get  on  while  the 
car  was  at  rest  or  on  the  point 
of  rest.  In  fbis  aspect  the  charge 
was  a  more  favorable  one  to  the 
carrier  than  he  had  a  right  to 
ask  for.     Tb. 

REFERENCE. 

1.  The  findings  of  a  referee  upon 
conflicting  evidence  should  not 
be  disturbed,  and  especially  so, 
when  the  contradictions  are  ir- 
reconcilable, and  one  side  or  the 
other  must  be  disregarded. 
American  Corrugated  Iron  Co.  v. 
Eisner,  200. 

2.  His  findins:s  of  fact,  like  the 
verdict  of  a  jury,  will  not  be 
disturbed  by  an  appellate  court, 
unless  unsupported  by,  or  very 
clearly  against,  the  weight  of 
evidence.     1  b. 

8.  Upon  a  motion  for  a  compul- 
sary  reference,  the  fact  that 
the  answer  presents  a  question 


^  of  fraad  for  trial  is  not  a 
cient  answer.     Patterson  v.  SUt- 
tauevy  418. 

4.  An  affidavit  made  by  the  at- 
tomey  and  counsel  of  the  party 
opposing  the  motion,  stating 
generally  that  difficult  qnestiona 
of  law  are  involved  is  not  suffi- 
cient. The  questions  of  law 
expected  to  arise  must  be  pointed 
out  specifically,  and  in  such  man- 
ner as  to  enable  the  court  to  de- 
termine whether  they  are  of  any 
real  difficulty.  Jb. 

5.  A  motion  for  a  compnlsory  ref- 
erence of  all  the  issues  may  be 
founded  on  averments  contained 
in  the  answer.  MaryoU  t. 
Thayer,  417. 

6.  Thus  in  an  action  on  contract, 
where  the  answer  sets  up  as 
affirmative  defense  or  defenses, 
by  way  of  c<mnter-claim  or  other- 
wise, involving  the  examination 
of  a  long  account,  all  the  issues 
are  referable,  although  the  cause 
of  action  set  forth  in  the  com- 
plaint is  non-referable.     1  b. 

See    Appbai*,   12-15;    Con- 
tracts,   13,    14. 

SALES. 

The  defendant,  desiring  to  par- 
chase  a  wagon  fitted  with  a  pole, 
went  to  the  plaintifTs  establish- 
ment, and  there  saw  a  wagon 
fitted  with  shafts  which  would 
suit  him  if  a  pole  was  fitted  to 
it.  The  price  of  the  wagon  as 
it  stood  was  four  hundred  and 
seventy-five  dollars.  The  defend- 
ant asked  how  much  a  pole 
would  cost.  Plaintiff  answered 
forty  dollars.  Defendant  said 
he  would  not  give  so  much  for  a 
pole,  that  he  had  several  poles, 
one  of  which  he  thought  could 
be  made  to  fit  the  wagon,  and 
he  wanted  plaintiff  to  fit  it  to 
the  wagon.  Plaintiff  said  if  it 
was  possible  to  do  so  without 
going  to  very  great  expense,  in 
fact,  making  almost  a  new  pole, 
he  would,  without  any  extra  ex- 
pense, as  far  as  the  pole  was  con- 
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«emed.  Plaintiff  sent  for  the 
pole  and  found  that  it  could  not 
be  fitted  to  the  w^on,  and 
thereupon  sent  the  wagon  as  it 
stood  to  McDonnell's  stable, 
where  the  defendant  had  direct- 
ed it  to  be  sent.  Defendant  was 
not  consulted  in  relation  to 
plaintiff^s  decision  that  the  pole 
could  not  be  fitted,  nor  did  it 
appear  from  the  evidence  that 
he  had  notice  of  it,  or  consented 
to  accept  the  wagon  without  the 
change.  Seld,  no  acceptance  of 
the  wagon  as  it  stood,  without 
having  a  pole  ^tted  to  it. 
Bretoater  v.  Taylor^  169. 

SHERIFFS. 

1.  In  respect  to  executions  against 
property,  the  sheriff  is  bound  to 
use  all  reasonable  endeavors  to 
execute  the  process  of  the  law 
in  the  most  effectunl  manner. 
WaUon  V.  Brennan,  8L 

2.  The  fact  that  property  is  in  the 
custody  of  the  law  does  not  ab- 
solve the  sheriff  from  this  duty. 
He  is  nevertheless  bound  to  use 
such  reasonable  care  and  dili- 
gence as  wiU,  if  the  goods  or 
any  part  thereof  are  under  the 
fact  and  the  law  subject  to  the 
execution  held  by  him  at  the 
time  of  its  issue,  or  if  they  or 
their  proceeds,  or  any  part  there- 
of, subsequently  during  the  life 
of  the  execution  become  subject 
thereto,  enable  him  or  the  plain- 
tiff in  the  execution  so  to  subject 
the  same.     2  b, 

3.  If,  by  his  omitting  to  use  such 
care  and  diligence,  the  plaintiff 
thereby  loses  the  benefit  of  his 
execution,  the  sheriff  will  be 
liable  in  an  action  for  a  false  re- 
turn,    lb, 

4.  In  an  action  against  the  sheriff 
for  a  false  return,  it  does  not  lie 
with  the  sheriff  to  urge  that  the 
plaintiff's  judgment  is  invalid 
under  the  bankrupt  act,  and 
that  therefore  no  act  done  under 
or  by  color  of  it  could  enure  to 
plaintifi's  benefit.     lb. 


5,  Thus  where  the  defendant, 
being  an  incumbent  sheriff,  held 
three  executions  against  the 
same  judgment  debtor  (the 
plaintiff's  being  the  junior  of 
the  three),  and  the  preceding 
sheriff,  under  a  previous  attach- 
ment against  tne  same  judg- 
ment debtor,  had  attached  and 
held  in  custody  goods  of  suffi- 
cient value  to  satisfy  the  attach- 
ment and  all  the  executions, 
and  refused  to  allow  his  succes- 
sor to  seize  and  levy  on  them 
under  his  executions, but  allowed 
a  portion  to  be  removed  from 
his  custody  in  a  concealed  and 
surreptitious  manner,  by  persons 
other  than  his  successor,  of 
which  the  deputy  holding  the 
executions  had  notice,  and 
afterwards  bankruptcy  proceed- 
ings were  commenced  against 
the  judgment-debtor  in  which 
the  attachment  was  declared 
void  under  the  bankrupt  act, 
and  an  order  made  on  notice  to 
the  incumbent  sheriff,  authoriz- 
ing him  to  sell  the  property 
which  had  not  been  removed, 
and  directing  him  to  hold  the 
proceeds,  under  which  order  he 
did  sell  and  afterwards  applied 
the  proceeds  on  the  two  execu- 
tions prior  to  the  plaintiff's  leav- 
ing a  balance  unpaid  on  one  of 
them,  the  money  so  applied, 
however,  as  well  as  the  pro- 
ceeds of  the  goods  removed 
(which  were  sold  under  an  order 
in  the  bankruptcy  proceedings) 
were  subsequently,  under  an 
order  in  those  proceedings,  paid 
over  to  the  assignee  in  bank- 
ruptcy, and  the  plaintiff's  exe- 
cution was  thereafter  returned 
nulla  bona — Held^ 

1,  That  the  deputy  holding 
the  plan  tiff's  execution  owed  to 
him  the  duty  of  seeking  from 
the  watchman  who  gave  the 
information  of  the  removal 
what  information  and  knowl- 
edge he  had  about  it,  of  making 
inquiries  for  persons  or  carts 
likely  to  remove  the  goods,  of 
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asking  to  look  at  the  warrant 
of  attachment,  of  applying  to 
the  former  sheriff  himself  in 
relation  to  the  remoyaL  of  call- 
ing on  him  to  release  from  the 
levy  of  the  attachment  all  goods 
beyond  what  was  necessary  to 
satisfy  the  attachment  and 
sheriff's  fees,  of  notifying  the 
plaintiff  of  the  excessiye  levy 
under  the  attachment,  and  of 
the  removal,  and  of  either  mak- 
ing a  claim  under  the  plaintiff^s 
execution  in  the  bankruptcy 
proceedings,  or  notifying  the 
plaintiff  so  that  he  could  either 
indemnify  the  sheriff  or  make  a 
claim  himself. 

2.  That  the  deputy  not  having 
performed  these  dutiea,  the  plain- 
tiff had  lost  the  benefit  of  his 
execution  by  reason  of  such 
negligent  omission. 

8.  That  the  negligence  was 
of  such  character  as  to  entitle 
the  plaintiff  to  recover,  in  an 
action  for  a  false  return,  the 
amount  of  his  execution  and 
interest  thereon. 

4.  That  the  proceedings  in 
bankruptcy  did  not  relieve  the 
sheriff  from  the  liability  raised 
by  such  negligence. 

5.  It  does  not  lie  with  the 
sheriff  to  raise  the  objection  that 
plaintiff's  judgment  was  invalid 
under  the  bankrupt  law,  and 
urge  that,  therefore,  neither  the 
property  nor  its  proceeds  could 
DC  realized  under  it.     Ih. 

See  Arrest,  2 ;  Exbcutiok. 

SMUOaLING. 
See  Carriers,  1-8. 

SPECIAL  TERM. 
See  Judgment,  8,  4. 

SPECIFIC  PERFORMANCE. 

1.  The  superior  court,  as  a  court 
of  equity,  has  the  same  jurisdic- 
tion as  the  late  court  of  chancery 
of  this  state,  in  actions  to  com- 
pel the  specific  performance  of 


contracts  for  the  purchaae 
and  sale  of  real  estate,  where 
the  parties  to  the  action  have 
been  brought  within  its  juris- 
diction by  service  of  process  or 
otherwise.  Baldtow  v.  Tal- 
madge^  400. 

2.  The  late  court  of  chancery  ex- 
ercised such  a  jurisdiction  (fsee 
the  cases  cited  in  the  points  of 
counsel  and  the  opinion  of  the 
court).     Ih, 

8.  The  provisions  of  the  code  are 
not  applicable,  when  land  which 
is  the  subject  of  the  action  lies 
out  of  the  state.     Ih. 

STATUTES. 

See   A88B881CKIITB. 

SUBROGATION. 
See  LiEH. 

SURETIES. 

See  PRTNOIPAIt  AUD  SURBTT. 

TAXES. 
See  New  York  City,  5-8. 

TRADE-MARKS. 

Although  defendant  does  not 
know  the  secret  of  the  manu- 
facture, and  is  selling  un- 
der the  trade-mark  an  article 
different  from  that  represented 
by  it,  yet  (whatever  may  be  the 
effect  of  these  elements  in  other 
cases)  no  cause  of  action  arises 
therefrom  against  him  in  favor 
of  one  who  has  no  more  right  to 
the  trade-mark  than  he  has. 
Weston  V.  Ketcham^  54. 

See  Literary  Property;  Pabt- 

KERSHIP,   d-4. 

TRIAL. 

1.  Upon  a  motion  to  dismiss  a 
complaint  on  a  particular 
ground,  if  that  ground  is  un- 
tenable, and  there  is  no  other 
ground  which  is  incapable  of 
being  obviated,  a  denial  of  the 
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motion  is  proper.  Rafpior  ▼. 
So(tglandy  11. 

8.  Upon  the  denial  of  sucb  a 
motion,  if  no  other  motion  or 
reqaest  is  made,  and  no  evi- 
dence given  on  the  part  of  the 
defense,  the  court  can  not  do 
otherwise  than  direct  a  verdict 
for  the  plaintiff.     lb. 

8.  Although  a  witness  swears  that 
he  acted  honestly  and  in  good 
faith,  yet  the  trial  jndge,  in 
passing  on  his  credibility,  has  a 
right  to  disregard  his  unsup- 
ported or  improbable  profes- 
sions, and  construe  his  acts  in 
the  light  which  the  facts  and 
circumstances  of  the  case  throw 
upon  his  possible  and  probable 
motives,  designs,  and  interests. 
Bru4^  V.  KeUy,  27. 

4.  Where  the  testimony  is  clearly 
within  reach,  an  assumption 
that  the  omission  to  produce  it 
was  the  result  of  knowledge  or 
fear  on  the  part  of  that  party  to 
the  action  with  whom  it  laid  to 
produce  the  testimony,  that  the 
case  could  not  be  improved  by 
the  production  thereof,  is  justi- 
fied,    lb. 

6.  The  admission  in  evidence  of 
declarations  by  alleged  confed- 
erates, before  proof  of  the  com- 
bination, is  not  error  if  the  com- 
bination is  subsequently  proved. 
lb, 

6.  In  the  construction  of  instruc- 
tions to  the  jury,  the  whole 
charge  must  be  considered  and 
applied  to  the  facts  of  the  case. 
Maker  v.  Central  Fark^  North  dh 
Bast  Riter  B.  R.  Co.,  165. 

7.  In  an  action  brought  to  recover 
the  value  of  certain  services 
performed  by  the  plaintiff  for 
the  defendant,  in  Mexico, 
claimed  to  be  worth  fifty  thou- 
sand dollars,  but  for  which 
plaintiff  recovered  in  this  action 
ten  thousand  dollars,  from 
which  judgment  both  parties 
appealed, — HelJ^  on  appeal,  that 
there  was  a  valid  agreement  be- 
tween the  parties  that  would 
support  the  claim  of  the  plain- 
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tiff  on  a  quantum  meruit,  and  that 
the  real  question  in  the  case  was 
as  to  the  amount  that  plaintiff 
should  recover;  but  on  the  re- 
view of  some  of  the  exceptiona 
to  evidence  received  under  ob- 
jection by  the  court  below,  a 
new  trial  w^as  ordered.  These 
exceptions  are  embraced  in  the 
following  points : 

1.  The  plaintiff,  as  a  witness, 
had  stated  that  at  Orizaba,  on  the 
way  from  Vera  Cruz  to  Mexico, 
he  fell  sick,  and  in  consequence 
thereof  he  stayed  at  Orizaba  six 
weeks.  He  was  then  asked, 
"  What  expenses  were  you  put 
to  by  your  illness  there  ?"  and 
he  answered  after  objection,  <&c., 
that  his  expenses  were  six  or 
seven  hundred  dollars,  gold. 
The  general  term  held  this  testi- 
mony to  be  inadmissible,  and 
that  the  error  of  the  court  was 
not  cured  by  the  subsequent  di- 
rection of  the  judge  at  the  close 
of  the  trial,  in  his  charge  to  the 
jury,  to  disregard  it,  and  his 
order,  to  strike  it  out  from  the 
testimony  in  the  case.  This 
evidence  had  already  (at  the 
time  it  was  striken  out)  had  its 
effect  upon  the  jury,  and  it  can 
not  be  said  that  their  judgment 
was  not  influenced  thereby. 

2.  There  was  also  error  in  al- 
lowing the  jury  to  take  into  con- 
sideration the  subject  and  ex- 
pense of  entertainments  given 
by  the  plaintiff  in  Mexico  to 
the  emperor  and  empress,  and 
to  the  emperor^s  cabinet  minis- 
ters, when  there  was  no  proof 
before  them  of  their  value  or  (»f 
what  they  consisted.  0^ Sullivan 
V.  Roberts,  360. 

In  this  action,  the  form  of  the 
complaint  was  for  the  unlawful 
conversion  of  bonds  of  plaintiff 
by  the  defendant.  The  proofs 
established  that  a  right  of  action 
existed  in  favor  of  plaintiff,  by 
reason  of  a  promise  of  the  de- 
fendant, and  of  the  connection 
of  the  latter  with  the  company 
who  issued  the  same.    Plaintiff 
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at  the  cloee  of  the  trial  moved 
to  amend  his  complaint  so  as  to 
conform  it  to  his  proofs.  The 
coart  referred  the  plaintiffs  ap- 
plication to  the  general  term, 
and  after  directing  a  verdict  for 
the  plaintiff,  ordered  all  the  ex- 
ceptions to  be  heard  in  the  first 
instance  at  general  term.  It  ap- 
peared that  all  the  testimony 
that  established  a  cause  of 
action  in  favor  of  plaintiff  had 
been  taken  under  the  specific 
objections  and  exceptions  of  the 
defendant  to  all  evidence  of 
this  class,  except  only  so  far  as 
it  would  tend  to  show  notice  to 
defendant  of  the  plaintiff^s 
claim;  and  the  court  expressly 
ruled  that  it  should  be  limited 
to  that  effect  solely,  and  that  it 
was  the  clear  and  expressed  un- 
derstanding between  the  court 
and  the  counsel  at  the  trial,  and 
tlie  trial  was  conducted  and 
concluded  upon  that  theory. 
Ileld^  that  under  such  circum- 
stances the  plaintiff  should  not 
be  allowed  to  amend  his  com 
plaint  BO  as  to  conform  the 
same  to  the  proofs,  ibr  in  such 
case  the  defendant  would  have 
judgment  passed  against  him 
without  a  hearing  upon  the 
merits.  He  had  a  right,  under 
his  objections  and  exceptions, 
and  the  express  rulings  of  the 
court,  to  consider  that  all  this 
testimony  was  received  as  ap- 
plicable only  to  the  cause  of 
action  stated  in  the  complaint, 
it  being  limited  by  the  court  to 
the  effect  the  same  would  have 
to  show  notice  to  the  defendant 
of  the  plaintiff's  claim.  This 
testimony  was  not  received  for 
the  purpose  of  establishing  a 
cause  of  action  founded  upon 
defendant's  promise  or  contract. 
Smith  V.  Frost,  889. 

9.  Ileld^  that  the  real  issue  be- 
tween the  parties  had  not  been 
tried,  and  a  new  trial  was 
ordered,  with  costs  to  the  defen- 
dant to  abide  the  event.     1 6. 

10.  What  questions  are  not  objec- 


tionable, as  calling  ioT  a  con^ 
sion  of  law,  or  for  evidence 
yond  the  knowledge  of    ^vfrltm 
First  Natumal  BanJb  ^ 
V.  Bchuyler^  440. 

11.  Where  a  witness  grives    to 
question,  the  allowance  of  whii 
is  not  error,  an  answer  ^^liich 
responsive,   but    whicli 
states  his  opinion  on  the  BU.\>ji 
matter  inquired  of,  and    no  oi 
jectiou  is  taken  to  his    ansi 
there  is  no   error  calling  for 
reversal.     PoUoek    v.     ^r^nnMn^ 
477. 

12.  Sustaining  an  objection  urg^d 
in  the  middle  of  a  question    is 
not  error  where  the  reason    ffyr 
the  exclusion  does  not  appear, 
and  the  counsel  does  not    claim 
the  right  to  complete.     A  suh- 
stantial  reason,  growing  out  €>f 
the  usual  incidents  of  a    trial, 
must    be    presumed    to    ezist. 
lb. 

18.  Testimony  is  not  to  be  regarded 
as  undisputed,  although  not  spe- 
cifically controverted,  when  there 
is  enough  in  the  case  to  allow^ 
of  its  construction  in  connection 
with  the  other  facts,  and  to  jus- 
tify the  results  that  although  the 
witness  was  in  general  credible, 
yet  he  was  incorrect  as  to  the  par- 
ticular testimony  in  question ;  as 
where  a  witness  swears  that  the 
work  set  forth  in  a  certain  bill 
was  extra,  when  it  is  quite  plain 
from  the  face  of  the  list  that  it 
contains  many  items  which  could 
not  have  been  extra  work.  JoKn- 
ion  V.  WiUiamMy  547. 

See  Execution,  4-7;  Jgdo- 
MBNT,    1,  2. 

TRUSTS. 

1.  Where  the  trustee  has  no  funds 
in  his  hands,  and  services  are 
necessary  to  be  performed,  either 
for  obtaining  possession*  or  for 
the  preservation  of  the  trust 
property,  he  may  enter  into  a 
contract  to  have  the  same  per- 
formed, not  on  his  personal 
responsibility,  but  solely  on  the 
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faith  and  credit  of  the  trust 
property,  so  thatpaynieot  thereof 
shall  be  contiBgent  on  success, 
^nd  to  be  made  out  of  the  trust 
property.  Bandall  y.  DuMn- 
luryj^  174. 

2.  This  is  an  exception  to  the  gen- 
eral rule  that  a  trustee  can  not 
.  make  a  contract  with  a  third 
party  which  shall  bind  the  estate 
or  fu,nd,  and  is  pernonally  liable 
for  his  contracts  with  regard  to 
the  estate  or  fund.     Ih, 

8.  Persons  acting  under  the  claim 
or  pretense  of  being  trustees, 
who  have,  in  proceedings  insti- 
tuted by  them,  secured  the 
fruits  of  the  services  of  one  em- 
ployed by  them,  are  estopped 
from  shielding  themselves 
against  liability  for  payment  for 
such  services  out  of  such  fruits, 
on  the  ground  that  their  acts 
were  unlawful  and  void.     Il>. 

4.  As  to  effect  of  implied  trust 
upon  legal  title,  see  remarks  of 
MoNELL,  Ch.  J.,  in  Hudson  v. 
Smithy  452. 

WAREHOUSEMEN. 
See  PiiSDGE,  1. 


WTTNESSBS. 

1.  Although  a  witness  swears  that 
be  acted  honestly  and  in  good 
faith,  yet  the  trial  judge,  in 
passing  on  his  credibiHty,  has  a 
right  to  disregard  his  unsup 
ported  or  improbable  professions, 
and  construe  his  acts  in  the  light 
which  the  facts  and  circum- 
stances of  the  case  throw  upon 
his  possible  and  probable  mo- 
tives, designs,  and  interests. 
Bruce  v.  K3ly,  27. 

2.  Where  a  witness  gives  to  a 
question,  the  allowance  of  which 
is  not  error,  an  answer  which  is 
not  responsive,  but  merely  states 
his  opinion  on  the  subject-mat- 
ter inquired  of,  and  no  objection 
is  taken  to  his  answer,  there  is 
no  error  calling  for  a  reversal. 
Pollock  V.  Brennarij  477. 

L  Sustaining  an  objection  urged 
in  the  middle  of  a  question,  is 
not  error  where  the  reason  for 
the  exclusion  does  not  appear, 
and  the  counsel  does  not  claim 
the  right  to  complete.  A  sub- 
stantial reason  growing  out  of 
the  usual  incidents  of  a  trial 
must  bd  presumed  to  exist.     lb. 
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